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TV  THS 

SUPREME  COURT 

NORTB-CAROUNA. 

JUNBTBtCM,  1831. 

RicHAUD  Ari^old  et  uL 

r. 

DANitiii  BlacivWexl  and  Geobgb  Btars. 

^XJpon  a  reference  of  an  executor's  account  to   the  clerk,  he   Iias^ 
|M>wer  to  detenniue,  whether  a  slare  was  the  property  of  the  testa- 
tor or  tlie  cxecutoiL 

This  cause  was  removed  from  Rutherford.  The  plain- 
tifls  were  the  residuary  legatees  of  Jod  Blacktvellj  who 
died  in  1821^  and  the  defendants  were  his  executors. 
The  bill,  filed  in  1825,.  charged  that  they  had  converted 
a  considerable  portion  of  the  estate  of  their  testator  to 
their  own  use,  denying  that  it  was  a  part  of  the  as- 
sets—pai'ticulai'Iy,  that  the  defendant,  Blackioell^  claimed 
a  valuable  negro  man,  nndcr  a  bill  of  sale  from  the  tes- 
tator*  which  the  plaintiffs  alleged  was  either  fraudulently 
obtained,  or  fraudulently  set  up  as  title — that  the  defen- 
dant was  the  general  agent  of  his  father,  the  testator, 
who  was  old,  infirm  and  intemperate — ^that  when  drunk, 
tiie  testator  had  agreed  to  sell  this  slave  to  a  neighbour, 
one  Simmonsy  for  a  small  price ;  and  in  order  to  avoid 
performance  of  the  contract,  the  defendant,  Blackwell^ 
persuaded  the  testator  to  execute  a  bill  of  sale  for  the 
slave  tD  him,  and  antedate  it,  so  as  to  overrun  the  date 
of  the  sale  to  Simmons^  and  thereby  induce  the  purcha- 
Voi«  IL  *l 
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juvx  183f . ,  ser  to  refuse  a  compliance— -that  the  testator  being  aiixi- 
ous  to  rescind  the  contract  complied,  and  that  after  iris 
death,  the  defendant,  Blackwell,  clinimed  the  negro  under  , 
this  bill  of  sale.  Other  omissions  in  rendering  his  ac- 
counts, were  charged  against  the  defendant  BlackwelL 
There  were  no  specific  allegations  of  fraud  or  conceal- 
ment against  the  defendant  Byar$p 

The  defendant,  BlaikweUi  in  hfs  answer,  denied  all 
the  charges  in  the  bill,  except  tliat  as  to  the  negro.  He 
admitted  the  agreement  by  tlie  testator  to  sell  the  slave 
to  Simmons^  und  his  subsequent  wish  to  avoid  that  sale^ 
and  averred,  that  the  testator  told  him,  if  he  would  con- 
trive to  have  the  bargain  rescinded,  he  would  give  him, 
the  defendant,  that  slave — ^that  as  well  to  induce  tlie 
purchaser  to  rescind  the  bai^gain,  as  to  effect  the  gifU 
the  bill  of  sale  was  executed.  He  denied  the  right  of  the 
plaintiffs  to  an  account  of  the  slave,  and  insisted  that  he 
had  made  a  full  i*etom  land  account  of  all  the  assets  in 
his  hands. 

The  defendant,  ByarSf  denied  ever  having  received 
any  assets  of  the  testator,  and  stated  that  he  had  left 
the  management  of  the  estate  to  the  defendant,  BlackwelL 

A  reference  to  the  clerk  was  directed,  who  reported^ 
that  the  defendants  had  settled  their  accounts  with  the  com- 
missioners, appointed  by  the  County  Court ;  that  after 
allowing  them  g  35  for  commissions,  tliere  was  a  ba- 
lance of  S  29,  76  in  the  hands  of  the  defendant,  Black- 
well ;  that  upon  an  examination  of  the  testimony  before, 
him,  he  had  charged  the  latter  with  S  500  for  the  value 
of  the  negro  mentioned  in  the  pleadings,  and  also  with 
other  small  omissions,  amounting  to  2 19  ;  and  furtlier, 
that  upon  the  evidence,  he  had  charged  the  defendant, 
ByarSf  with  g  300  for  the  value  of  a  female  slave,  which 
he,  the  clerk,  supposed  to  belong  to  the  testator. 

The  defendants  excepted,  1st.  Because  the  cleric  erred 
in  undertaking  to  decide  upon  the  title  of  the  negro 
claimed  by  BlackweUy  and  also  because  his  decision  w^as 
erroneous. 

2d.  Because*  the  clerk  had  erred  in  chai*ging  Block- 
loell  8 19  for  the  small  items  mentioned  in  his  report 
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dd.  Beeanse  be  had  allowed  the  defendants  no  com?  Jnin  1831. 
nriMons  for  settling  tiie  estate. 

4th.  Because  be  had  erred  in  cbai^ng  the  defendant, 
Bfortj  withSdOO,  as,the  iraliieof  a  fem&leslave.  Bj^rc., 

Ba^er,  for  the*  plaintiff. 

HsirnKBsoir,  Ghief-Justice* — .The  case  comes  on  upon, 
eiccfptions  to  the  neport.  The  first  exception  consists 
of  two  parts:  first,  that,  the  clerk  had  not  power  to* 
try  the  title  to  the  slave ;  and  secondly,  if  he  had,  that  he 
had  improperly  chained  the  defendant  BUidcweU  with. 
his^  value,  as  part  of; testator's  estate. 

There  certainly  can  be  no  force  in  the  first  objec- 
tion. Lt  is  in  substance  sayiiig  that  tlie  court,  for  whon^ 
the  clerk  acts,  has  no  right  to  try.  the  question.  What 
he  does  has  no  force,  until  ratified,  dii*ectly  or  indirectly^ 
when  it  becomes  the  act  of  the  court,  in  which  his  a^ 
gency  is  entiirely  lost.  What  he  did  only  facilitated 
Qor  labours,  as.  we  might  have  done«the  act.  without  his 
aid. 

As  to  the  latter  part  of  the  exception,  that  the  slave 
belonged  to  the  defendant,  BUickwcU^  and  not  to  his  tes- 
tator, we  concur  in  the  opinion  of*  the  clerk,  notwith- 
standing the  evidence  proves  a  hill,  of  sale  from  the 
testator  to  the  defendant,  as  it  at  the  same  time  provea 
a  very  foul  fraud  practised  by  the  latter  on  the  former,, 
by  using  the  bill  of  sale  for  a  purpose  conti*ary  to  the  in- 
tent with  which  it  was  given.  This  exception  is  there- 
fore  overruled. 

The  second  exception  must  share  the  same  fate,  for  it 
is  satisfactorily  proven,  that  the  small  articles  chai*ged 
to  the  defendant,  belonged  to  the  testator,  and  not.  to  the 
defendant. 

We  are  somewhat  at  a  loss  to  understand  whether  it  is 
meant  by  the  tliird  exception,  that  commissions  were 
not  allowed  on  the  additional  articles  wherewith  the  de- 
fendants are  now  charged  by  the  clerk,  or  that  they  had  not 
been  allowed  on  their  former  settlement.  If  the  former 
be  meanly  there  are  two  objections.    The  first  is,  pay- 
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jmlSSi  mentto  a  legatee,  or  distributee,  is  not  a  disbiirseraent 
within  the  meaning  of  the  act  of  Assembly  giving  them, 
and  receiving  a  debt  from  himself  is  not  a  collection, 
upon  which  they  are  allowed  to  an  executor.  But  there  is 
Executors  are  ^  second  ground  of  objection,  which  must  prove  tktsd  to 
not  entitled  to  the  defendant,  BlackwtU.  Commissions  are  allowed  on 
deMTdue  frm  '^^  transactions,  and  to  honest  and  faithful  agents.  I 
themselves  to  speak  now  exclusively  of  the  defendant,5(aetofU,  who  was 
upon^^^ente  willing,  from  his  own  answer,  to  join  with  (and  the  prt)- 
to  legatees.  bability  is,  to  advise)  his  poor,  old,  superannuated  fa- 
they  allowed  to  ^^^^'  ^  cheat  Simmons,  by  antedating  his  bill  of  sale, 
a  dishonest  exe-  and  now  fraudulently  uses  it  against  tiie  old  man.  If  he 

means,  that  commissions  were  not  allowed  on  his  (brmer 
settlement,  this  is  not  a  proper  time  to  bring  forward 
the  claim.  The  presumption  is,  that  tiiey  have  been  A- 
lowed,  or  the  claim  brought  forward  and  rejected.  But 
it  appears,  that  heretofore,  when  a  settlement  of  his  ac* 
counts  was  made,  by  commissioners  under  an  order  of 
the  County  Court,  the  sum  of  IMrty  five  dollars  was 
allowed  the  executors  for  the  payment  of  ddMs,  and  as 
compensation  for  services  rendered  before  the  division. 
And  it  is  now  eight  or  ten  years  since  they  ought  to  have 
settled  their  accounts.  This  exception  is  therefore 
overruled. 

Strictly  speaking,  we  ought  perhaps  also  to  disallow 
the  fourth  exception,  in  favor  of  Byarsy  the  other  execu- 
tor, in  regard  to  the  female  slave.     But  as  he  says  he 
never  acted  on  the  estate,  and  as  this  bill  is  in  its  frame 
rather    a  bill  to  surcharge  and  falsify,   and  all  the 
specific    charges   are    against    the    otiier    defendant, 
and  nothing  is  alleged  as  to  the    administration  of 
BiforB^  except  by  general  words,  he  might  suppose  thai 
he  was  joined  only  for  conformity,  and  may  have  been 
surprized  by  that  charge.    We  will  therefore  refer  Ac 
case  again  to  the  clerk  on  that  point    The  repoi*t  is 
therefore  confirmed,  except  as  to  the  charge  of  S  SOO. 
against  the  defendant  ByarSf  ad  to  which  it  is  again  re> 
ferred  to  the  clerk,  with  power  to  examine  the  parties  . 
on  oath,  and  to  hear  such  proof  as  fhey  may  oflK^r  and 
report  to  this  court 
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SmcBES :  It  af  pears  from  the  report,  that  there  is  in  the  J<^*>  X831 
hands  of  the  defendant  BlackwelU  exclusiye  of  such  in- 
terest as  may  be  due  thereon^  the  sum  of  five  huiidred 
and  forty  eight  dollarSf  principal,  decree,  that  be 
pay  the  same  with  interest  thereon,  to'  be  computed  by 
the  clerk  of  tliis  court,  at  the  rate  of  six  per  cent  peranr 
niivi,  from  the  tiilie  of  the  death  of  the  testator,  taking 
the  time  of  his  deatJi,  from  the  admission  in  the  defen- 
dant's answer.  And  that  in  default  of  such  payment 
that  execution  issue  therefor.  Let  the  defendant 
BlaAweU  pay'  all  the  costs  of  this^  suit,  exc^ 
the  costs  of  the  defendant  Byars,  which  are  reserved  for 
further  order. 


John  Spj&iGHT  V.  Reddick  Gatling  et  al. 

\  testator  is  presumed  not  to  die  ihtestate  as  to  any  part  of  his  estate ; 
and  hence,  where  there  is  a  residuaiy  okusey  all  his  property,  not 
specifically  bequJeathed,  passes  under  it. 

This  cause  was  removed  from  Gates.  The  plaintiff 
alleged,  that  Joseph  Speigktf  died  in  the- year  1792, 
leaving  a  wiil,  whereby  he  devised  as  follows  :  **  Ilend 
^  to  my  beloved  wife,  ^ne  Sprighty  during  her  natural 
*^  life,  one  half  of  the  land  and  plantation  whereon  I  now 
*^  live,  also  five  negroes,  viz.  &c.  also  three  horses,  &c.'^ 
That  after  giving  the  bulk  of  his  estate  to  his  sons  FraU'^ 
ids  and  Henry,  <^  and  their  heirs  and  assigns  forever,'^ 
he  bequeathed  twelve  shillings  to  his  grand-children  Joseph 
FrteiQaUf  John  Freeman  and  David  Freeman,  to  ^^  them 
and  their  heirs  foi-ever,  in  full  of  their  part  of  my  estate.'^ 
He  also  gave  a  negro  to  his  grand-daughter  Anne  Free^ 
man,  ^  to  her,  her  heirs  and  assigns  forever,"  with  a 
nmilar  declaration,  that  it  should  he  in  full  of  her 
share  of  his  estate,  and  after  bequeathing  a  riding-chair 
and  harness  to  his  wi£e^  *^  to  her  and  her  heirs  forever/^ 

Yoiu  IL  «S 
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jvwM  1831.  he  proceeded  as  follows  :  **  It  is  my  will  and  desire,  Ihat 
^^'  ♦*  all  the  remainder  of  my  estate,  of  every  nature  and  kind 

«.  '  ^  whatsoever,  shall  be  soldf  and  nine  months  credit  given 

Gathm.     <  4  to  the  purchasers  ;  the  money  arising  therefrom  to  go  to 
*^  pay  my  just  debts  and  funeral  cbarges,and  ifthcreshould 
^  be  any  remainder,  for  it  to  be  equally  divided*  be- 
**  tween  my  two  sons,  Frauds  Speight  and  Henry  Spe^ghtf 
**  to  them  and  their  heirs  forever  :"  and  appointed  his 
oyns,  Francis  and  Henry ^  executors,  who  proved  the  will, 
paid  all  the  debts  of  the  testator,  and  both  died  intestate, 
before  Anne  SpdghU  the  wife  of  the  testator:  that«fome8 
Qidlxng  took  out  letters  of  administration  upon  tlie  esr 
tate  of  Henry  Speight — and  upon  the  death  of  Jinne^  the 
widow,  received  the  property  given  her  for  life  by  the 
will  of  her  husband^  consisting  of  the  original  stock  of 
negroes,  together  with  a  large  increase:  that   WiiUam 
Goodnuin  administered  upon  the  estate  6{ Francis  Speight* 
and  died  befoi*e  Jnne  Speight — and  that  administration 
de  bonis  non  upon  tlie  eshitc  of  FranJdSj  issued  to  Uenry 
Speightj  ihe.youiiger:  thnt  James  QatUng  Aied  in  1823, 
and  that  tlie  defendants  had  administered  on  his  estate. 
The  bill  then  Set  forth  the  title  of  the  plaintiff,  as  admi- 
nistrator de  bonis  non  of  Henry  Speight^  the  elder,  aud 
concluded  with  a  prayer  for  an  account  of  tlie  profits  of 
the  Waves,  which  tlie  defendant's  intestate  received  after 
the  death  of  Jniu  Speight^  and  that  the  plaintifi**s  share 
of  them  might  be  delivei'cd  to  him.     Henry  Speight,  ad- 
ministrator c{e  bonis  non  ofFrands  Speighty  was  made  de- 
fendant, and  upon  his  death,  the  cause  was  revived  against 
Thomas  Sanders^  who  was  also  appointed  administrator 
de  bonis  non  o(  Francis  Speight. 

The  defendants,  in  their  answer,  admitted  the  prin- 
cipal allegations  of  the  plaintiff.  They  stated^  that 
their  intestate  not  only  administered  upon  the  estate  of 
Henry  Speight^  the  elder,  but  that  he  also  took  out  let- 
ters of  administration  de  bonis  notiy  et  enm  tcstamento  an- 
nexo  of  the  testator,  Joseph  Speight^  under  which  he  had, 
by  the  advice  of  counsel^  and  with  the  consent  and  ap^ 
probation  of  the  plaintiff,  distributed  the  property  given 
to  JinWf  the  widow,  for  life,  *^  among  the  distributees, 
of  Joseph^  the  testator.'^ 
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Tins  fKyision  was  made  iti  1819»  under  an^  order  of  the-  J^vira  1831, 
Coantjri  Court;  and  the  report  of  the.conunissioners  was^ 
Hied  with  the  answer,  from  which  it  appeared  that  the}!; 
had  divided  the  negroes  left  by  Joseph  Sfd^lit,  to  his. 
wife  for  life,  equally  between  all  his  grandchildren,  per 
sHrpt9f  ttEcktding  the  Freeman^  who  he  had  declared^ 
should  receive  no  further  part  of  his  estate^     The^  seve- 
ral acknowledgments  of  the  receipt  of  their  shares^  signed; 
bj.  the  persons,  among  whom  this  .properly  was  divided, 
were  also  fflled  with  tiie  answer*.    By  consent,  flie  cl^k 
was-  directed  to  take  an  account  oft  the  value^  of  the  nc^ 
groes,  and  of  their  annual  profits. 

In  his  report,  the  clerk  stated,  that  no  evidence  had' 
been  filed  with  him  as  to  the  value  of  tiie  slaves,  or  the 
amount  of  profits  received  from  th^r  labour.  He  there^ 
fone  had  been  governed  by  the  valuation  made  by  tfae- 
commissioners,  who  divided  them  in  1S19,  and  had  al« 
lowed  nothing  for  4he  profits  of  their  labour,  but  charged . 
the^defendants  with  interest  upon  that,  valuation,  and. 
that  he  had  rejected  a  claim,  made  by  the  defendants  for- 
an  allowance,  on  account  of  one  of  the  negroes,  who 
died' in  iSM. 

Bogg,  for  the  plaintiff,  contended,  1st,  that  by  the* 
residuary,  clause,  the  property  in  dispute  was  given  to 
^mr^  and  Frande.  {Roper  on  Legacies  488  Cambridge- 
V.    Bous  BVesey  14    Bladdedge  v.    Singleton  3  Mirp^ 

597). 

2d.  That  e^«n  if  the  plaintiff  agreed  to  the  division  as 
made,  it  should  be  corrected,  on  account  of  his  ignor. 
ranco  of  his  rights. 

Boston^  contra^  urged,  that  the  property  did  not  pass 
under  the  residuary  clause  ;  and  if  it  did,  that  the  mis- 
take committed  in  the  division  was  a  mutual  mistake  of* 
law,  and  could  not  be  rectified.  (James  v.  JIvis  4  T. 
R.  605.  4  Bac  M*  351  Davers  v.  Dewes  3  P.  Wms. 
40  MU  Gen.  v.  Johnson  2  Bop*  on  Leg*  457.  Jimb.  577). 

Hau.,  Judge.— On  the  argument  of  this  case,  an  ob- 
jection was  made,  because  Fraticis  Speight's  representa- 
tive was  mot  a  party.    But  upon  an  inspection  of  the 
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jmn  ISSi.  record  it  appears,  fliat  after  the  death  of  Henry 

administrator  of  Fra«i4»j  Speight ^  lettonr  of  adminiatra* 
tion  de  honi$  non  were  granted  to  Thomas  Bmdittf  ami 
the  suit  has  been  revived  against  him. 

The  first  question  upon  the  merits  of  the  case  is, 
whether  the  property  in  dispute  passed  hy  Die  resi- 
duary clause  of  Jmeph  8peighP8  will,  to  Frauds  and 
Henry  Speight.  In  the  first  clause  the  testator  ^<  lends 
unto  mj  beloved  wife  ^nn  SpeighU  during  her  naiurtA 
life,  one  half  of  the  land  and  plantation  whereon  I  now 
live,  with  one  half  of  the  improvements  thereon ;  also 
five  negroes,  Jenny.  Henry ^  Stephen^Rose^  and  Pris^'^  witli 
various  other  articles.  In  a  subsequent  clause  he  says, 
^  I  give  and  bequeath  unto  ray  beloved  wife  Jhin  Speight 
my  riding  chair  and  harness,  to  her  and  her  heirg  forever  J' 
It  is  observable,  ti^at  in  all  tlie  other  clauses  where  the 
testator  gives  property,  he  uses  the  same  words  of  lini 
tation,  **  to  them  and  their  heirs  forever/*  This  is 
pretty  satisfactory  proof,  that  tiie  negroes  given  to  JSnn 
were,  like  the  land^  given  to  her  for  life,  and  so  far  the 
remainder  in  them  is  undisposed  of.  The  testatrar  in  a  sub*- 
sequent  clause  gives  to  bis  grandson  Joseph  Freeman 
twelve  shillings,  in  full  of  his  part  of  the  estate,  to  him 
'f.  and  bis  heirs  forever.    He  does  the  same  to  Jt>hn  Free^ 

man  and  David  Freeman*  He  also  gives  to  his  grand- 
daughter Jinn  Freeman  one  negro  named  Luke^  to  her 
and  her  heirs  forever,  in  full  of  her  part  of  his  estate.  It 
is  pretty  clear,  that  the  testator  did  not  intend  that  these 
last  legatees  should  have  any  interest  in  the  remainder 
of  the  negroes,  given  to  his  wife  .inn  for  li^  Nor  can 
it  be  supposed,  that  he  intended,  as  to  tliat  property,  to 
die  intestate.  But  I  am  of  opinion,  that  it  passed  to  fiienry 
and  Francis  Speight  under  the  following  residuary 
X  clause:  ^It  is  my  will  and  desire,  that  all  the  remainder 

\  of  my  estiite,  of  every  nature  and  kind  whatsoever,  shall 
be  sold,  and  nine  months  credit  given  to  the  purchasers;  the 
money  arising  thei-efrom  to  go  to  pay  all  my  just  debts 
and  funeral  charges ;  and  if  there  should  be  any  re- 
mainder, for  it  to  be  e^pially  divided  between  my  two 
«ons,  Francis  Speight  and  Henfy  Speights  to  diem  and 


tkrir  lieirs  forever. "    This  clause  is  gufficientljr  com-  ^^^  1^1' 
prefcemive  to  embrace  it. 

It  is  argiied,  tiiat  it  is  incredible  that  he  intended  the 
jtmainderin  those  slaves  should  be  sold  to  pay  his  debts. 
t  answer,   tliat  whether    he    intended    it  or  not^  he 
certainlj  subjected  that  interest  to  the  payment  of  his      • 
flebts  ;  and  his  executors  (who  were  Francis  and  Ifeury 
fijpdfJU)  might  sell  it  if  Diey  pleased.    And  if  they  paid 
tlie  debtsy  they  need  not  sell  any  of  it     It  was  given  to 
them,  subject  to  the  payment  of  the  debts,  and  until  it 
was  exhausted*  no  other  legacy  could  be  touched  for  that 
purpose.    I  therefore  conclude,   that  the  property  in 
question  devolved  upon,  and  became  vested  in  Francis 
and  Benry  Spd^hty  by  the  residuary  clause  in  the  will 
of  their  father,  Joseph  Speight.    B  ut  i t  is  stated ,  and  relied 
upon,  that  the  division  was  made  amongst  the  four  chil- 
dren of  the  testator  by  consent     This  allegation.  I  .lateif  honest?/ 
tbiid^f  has  not  been  established.     No  doubt  James  Cat-  n^e  by  an  exe- 
ling  acted  honestly  in  making  the  division,  and  that  he  ^n^p^nciplet 
made  it  under  legal   advice.      And    this  might  have  ™y^*««*^,»^® 

^  *      »  upon  the  bill  of 

been  the  means,    in  some  measure^    of  silencing    the  a  legatee,  who 

claimants^  who  were  probably  ignorant  of  their  rights,  ^i^'dh^a^on'^in 

The  testimony  of  John  Gatting  and   HiUiam  Gailing  iporanceof  his 

would  seem  to  show,  that  the  division  was  made  by  con-  ^S^^- 

sent ;  but  the  testimony  of  Lewis  Eure  and  Hiilory  WU" 

ley,  who  were  the  commissioners  that  made  the  division, 

clearly  prove  that  some  of  the  plaintiflTs  were  dissatisfied 

with    it;    aiid    if  others  were  silent,    it    might    be 

and   probably  was,  that  they  were  ignorant  of  their 

rights.     I  therefore  cannot  consider  Ihe  division  to  be  a 

bar  to  the  plaintiff's  rights  under  tlie  will. 

A  report  has  been  made  in  this  case  by  the  cleric, 
in  which  he  values  tli^  negi'oes  claimed  by  tlie  plaintiff, 
as  lliey  were  valued  in  the  year  1819^  when  the  division 
took  place.  He  states,  that  no  evidence  was  offered, 
^ther  as  to  their  present  value,  or  as  to  their  hire  or 
annnal  value.  As  the  plaintiff  was  entitled  at  the  time 
llie  division  took  place,  and  as  the  negroeswiere  thereby 
withdrawn  firmn  htm,  I  see  no  objection  to  taking  their 
MMiralne* 
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3vn  1831.  Anotiier  objection  is,  that  part  of  the  yaluation  wa0 
made  upon  a  slave,  that  died  shortly  after  the  dirisioii^ 
It  is  to  be  observed,  that  the  slaves'  are  not  produced  by 
the  defendants  in  discharge  of  themselves*  if  they  were, 
it  would  probably  appear  that  liieir  increase  would  bal- 
ance that  loss.  Or  if  there  wa»  no  increase^  the  hire  or 
annual  value  of  the  negroes' might  exceed  tbe  interest^  b6 
ftu*  as  to  cover  it*  1  tlierefore  thinks  that  the  valuation 
9f  the  slaves  and  property  claimed  by  the  plaintiff^, 
which  was  made  at  the  division,  should  be  the  basis  of  a 
dicvee  against  the  defendants* 

Pek  Curiam. — Decree  accorbiitolt* 


Sampson  WuirenR  v.  Charles  W.  Mixon  et  al^ 


\ 


Where  a  tefitator  directed  bis  estate  to  be  kept  tog^ether,  until  one  of 
his  five  children  married,  or  should  arriye  at,  &c.  and  then  the  on^ 
manying  or  arriving  at,  &c.  to  receive  a  share,  and  the  readae  to 
remain  undivided  for  the  other  children,  *'  leaving  the  manor  planta- 
tion, at  a  valuation  of  $  4000  for  the  youngest  child  that  may  be  then 
living"— {/  was  held^  that  the  te8tafeorconten^^]ated8everBl.divunoiisi 
that  the  manor  plantation  vas  to  be  taken  by  the  child  who  waa  the 
youngest  at  the  last  division  ;  and  that  in  the  division  it  was  to  be 
taken  as  land,  &nd  not  as  personalty. 

This  bill  was  originally  filed  in  Bertis.  The  case 
made  by  it  was,  that  .^i/ei  Bmyner  died  intiieyear  1819^ 
having  executed  his  will,  wherebyt  after  ]^viding  for 
his  wife,  he  devised  as  follows  :  ^^  I  give  and  bequeath 
*^  the  whole  of  my  estate  to  my  five  children^  Cynthiot 
^^  Miry  tJaft,  Martka9  John  and  WiUiam,  to  be  and  re- 
*'  main  as  a  joint  estate,  until  one  of  them  may  marry^ 
**  or  arrive  at  the  age  of  twenty-five  years,  at  which 
^<  time  that  one  to  take  its  full  share,  and  the  balance  to 
^^  remain  undivided  for  the  other  children,  leaving  the 
*^  manor  plantation  at  a  valuation  of  four  thousand  dol- 
*^  lars,  for  the  youngest  child  that  may  be  then  living ; 
<'  but  in  no  case  shall  any  one  of  my  children  that  lia$ 
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^  received  aa  eqaal  share,  have  any  pkrt  of  the  undi*  Jvin  1831. 

<<  vided  residue,  so  long  as  there  shall  be  a  child  that 

^*  ha3  pot  received  an  equal  share.**  That  fFtUtam*  one 

of  the  sons,  died  bdbre  the  testator,  and  the  others  sur* 

vived  him  ;  that  Cynthia  had  mai*ried,  and  received  her 

share  from  the  executor ;  that  at  her  marriage,   of  the 

survivuig  children,  J^Iary  Jinn^  Martha  and  John^   the 

last  was  the  youngest ;  that  soon  after  he  died ;  that 

Marjf  Jwn  had  married  the  defendant,  Jiixon  ;  and  Jfar- 

tkUf  the  younger  of  the  two^  had  morvied  Jugustus  Holly^ 

also  a  defendant     That  the  plaintiff  was  the  guardian 

of  Mary  Jinn  and  Martlia,  and  had  their  joint  estate  in 

his  hands,  and  vras  willing  to  settle  with  their  respec* ' 

tive  husbands  ;  that  MixeUj  who  had  married  the  elder, 

cotttended  that  Martha  was,  in  tlie  division,  to  take  the 

nanor  plantation  at  a  valuation  of  jS4000,  and  that  this 

valuation  should  be  taken  into  the  estimate,  in  dividing  the 

personal  fund  as  wellastheiandi  that  the  defendant,  Holiy^ 

claimed  one  half  of  the  personal  estate;  and  insisted  that 

upon  the  nmn*iage  of  Cynthia^  the  manor  plantation 

vested  in  Jr>Afi,  and  that  Martlia  was  not  compelled  to 

take  it  at  S4000,  but  was  entitled  to  one  half  of  it^  un<- 

der  the  will  of  her  father.     The  bill  prayed,  ii\^iMiocan 

and  wifct  and  Holly  and  wife,  might  interplead,  and  the 

plaintiff  be  indemnified  in  his  payment  to  them,  by  the 

decree  of  the  court* 

Eogg^  for  the  plaintifC 

Gaston,  for  Mixon  and  wife. 

Badger,  for  Holly  and  wife. 

He5D£rsox,  Chief- Justice. — This  case  comes  before 
us  on  a  bill  of  interpleader,  and  depends  on  the  construe*- 
lion  of  Miles  Rayner^s  will.  The  first  point  is,  are  the 
words,  *^  the  youngest  child  then  living,"  confined  in 
their  operation  to  the  first  division,  or  do  they  also  ap- 
ply to  the  other  divisions  contemplated  by  the  testator  ? 
That  he  did  contemplate  other  divisions,  is  evident,  as 
he  directs  the  residue  of  his  property  to  be  kept  undi- 
vided ;  and  also,  that  none  of  his  children,  who  have  re- 
ceived an  equal  share,  shall  have  any  part  of  tl-^  nndi- 


Ifi 


XqVITT  OARKB  AHOmBD  AWD  III^TBBMIirftD  IK  THB 


jvw%  1831.  viilff/  mi^Iuey  so  long  as  there  i$  a  iMld.  ikat  ha$  woi  rO" 
eeived  a  share.  I  am  of  opinion^  that  the  words  *^  then 
limng^*  go  through,  and  ofierate  upon  each  suocessire 
division,  and  Anally  vest  the  manor  plantation  in  tbe 
one  who  is  the  youngest,  at  the  time  of  the  last  division* 
Nothing  personal  governed  the  testator  in  giving  the 
manor  plantation  to  the  youngest ;  as  it  was  quite  un- 
c^^ain  who  would  be  the  youngest,  even  when  the  first 
division  was  to  be  made.  It  must  have  arisen  therefore, 
from  a  fitness,  in  his  estimation,  that  the  youngest  child 
should  have  the  manor  lands  ;  or  it  was  better  suited  to 
the  other  provisions  of  the  will ;  either  of  which  motives 
'  may  be  said  to  be  continuing,  and  operating  until  the 
last  division.  Besides,  it  was  impossible,  that  the  resi- 
due of  his  estate  should  be  kept  undivided  for  his  other 
children,  and  yet  the  manor  plantation  be  given,  or  set 
apart  in  severalty,  to  the  youngest  child  at  the  time  of 
the  fii-st  division.  And  if  the  words  ^*  then  living^*  do 
not  apply  to  the  first  division,  they  must  apply  to  the. 
others,  on  to  the  last  division.  We  therefore  thinly 
•  thnt  the  manor  plantation  vested  in  MarthOj  who  was 
the  youngest  ciiiid  at  the  marriage  of  Mary  «tfiiii,  when 
she  had  a  right  to  call  for  a  division  ;  and  which  would 
put  an  end  to  the  joint  possession.  By  the  words  of  the 
wilU  each  child  took  a  vested  interest  in  right,  btat  not 
in  severalty.  U|ion  the  death  of  JohUf  his  estate  de* 
acended  to  his  heirs  ;  but  as  they  are  his  sisters,  it  makes 
no  diiference  in  this  case. 

The  next  question  is,  shall  the  S4000,  the  testator's 
estimate  of  the  value  of  the  manor  plantation,  be  consi- 
dered in  the  division  as  land  or  money  ?  And  are  the 
two  fur^ds,  land  and  personal  estate,  to  be  kept  separate 
an<l  distinct  in  the  division  ?  We  think,  very  clearly, 
that  it  is  land,  and  should  be  thrown  into  the  land  divi- 
sion. There  is  nothing  to.make  it  personalty.  The  va- 
luation of  it,  made  by  the  testator,  could  not  have  tliat. 
efTect  It  was  only  doing  tlien,  what  the  commissioaers 
\^  would  have  had  to  do,  upon  making  partition.  If  thet*e- 
"^  fore,  there  ai*e  lands,  equal  in  value,  and  no  moi*e,  they 
may  be  allotted  to  Marn  Jinn.   If  more,  the  surplus  will 
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be  equally  divided  between  the  sisters.     If  less,   then  ^^*  ^^^* 

the  difference  must  be  made  up  from  the.  personal  pro-    ^"^^ 

pcrty.  fl. 

The  clerk  of  this  court  will  take  an  account  of  the     ^"»<**^ 

estate,  both  real  and  personal,  of  the  defendants,  Mary 

Autt  and  Marilio^  which  was  of  the  estate,  of  their  fa- 

tlkery  MiitB  RayneTf  and  was,  or  ought  to  have  been, 

in  the  hands  of  the  plaintiff,  their  guardiap,  at  the 

time  of  tlie  marriage  of  tlie  defendants  Miacon  and  Mary 

•inn ;  and  state  an  account  between  him  and  each  of  his 

wards. 

Per  Cueiam. — ^Dacbee  accordingxy* 


John  T.  Clantoi^  t.  Johx  Bruges* 

\  vendor  may  complete  his  wiH,  pending  a  suit  to  rescind  the  contnct 
for  defect  of  title,  at  any  time  before  the  hearing. 

This  bill  was  filed  in  Halifax,  and  alleged,  that  fai 
the  year  1825,  the  defendant  offered  to  sell  tlie  plaintiff 
a  tract  of  land,  to  which  he  represented  tliat  he  had 
a  good  title  in  fee  :  that  tlie  plaintiff  confiding  in  these 
representations,  purchased  the  land  at  the  price  of  S1240: 
Uiat  the  defendant  executed  to  him  a  deed' in  fee,  with  a 
rovenaht  tot  quiet  enjoyment,  and  the  plaii^ff  gave  his 
bond  to  secure  the*  purchase  money  ;  that,  in  truth,  the 
4lerendant  had  not  an  estate  in  fee-simply  in  the  land  : 
that  he  claimed  .under  one  fViUiani  ff\  Alston  and  Mmry 
his  wife,  who,  after  their  marriage,  had  conveyed  the 
land  of  the  wife  to  the  defendant,  by  a  deed,  to  which 
the  wife  had  never  been  privately  examined.  It  further 
charged*  tiiat  tlie  plaintiff  was  in  possession,  and  could 
not  sue  at  law  upon  his  covenant,  and  that  the*  defendant 
had  obtained  Judgment  on  the  bond  given  to  secure  the 
purchase  money.  The  deeds  from  JUUm  and  wife,  and 
from  the  defendant  to  the  plaintiff,  were  filed  as  exhi« 
bits.  By  the  former,  the  land  was  conveyed  to  the  de» 
tmdant,  in  trust,  to  pay  over  the  rents  and  jprottti  «e 

Vol.  II.  *3 
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jiTir*  1831.  Mrs.  Jllstorty  during  hel'  life,  fop  her  sole  and  separate 

"^^  ^^^   use,  with  a  remainder  in  fee,  to  the  issue  of  the  marri- 

9.  age.   This  title  was  recited  m  the  deed  from  the  defend- 

BuEOBs.      ant  to  the  plaintiff*.     The  prayer  was  for  an  injunction 

and  general  relief. 

The  defendant,  in  his  answer,  admitte<l  the  prihcipat 
charges  in  the  bill ;  but  alleged  that  the  plaintiff*  was 
fully  apprized  of  the  nature  of  the  title,  and  denied  that 
he  had  ever  represented  himself  as  having  full  power  to 
convey.  Pending  this  suit,  the  defendant  obtained  from 
Jilstdn  and  wife,  a  deed  conveying  the  land  in  fee-simple 
to  the  plaintiff*,  to  whicfi.  the  wife  had  been  privately  ex- 
amined, and  it  was  filed  in  the  cause  for  the  use  of  the 
plaintiff*. 

SeawM  and  DcvereuXn  for  the  plaintiff's,  insisted  : 

1st  That  equity  would  grant  relief,  on  the  ground  of 
mistake  or  failure  of  consideration,  although  there  wei'e 
perfect  tona^ctes  between  the  parties,  and  cited  Edwards 
V.  McLeuy  {Coaper^s  Eq.  JL  308)  Gordon  v.  GordoH  (3 
Swans.  467)  Fish  v.  Ktdn  (2  .Mpr.4Sl). 

3d;  That  a  vendee  was  not  bound  to  take  a  title  in- 
cumbered by  a> previous  voluntary  conveytuice.  (^Smith 
V.  Garland  :2  JIfcr.  1 23.) 

3d.  That  the  deed  filed  in  the  cause,  for  the  use  of  the 
defendant,  was  not  mentioned  in  the  pleadings,  and 
therefore  could  not  be  read.  .  i 

Badger,  for  the  defendant,  urged,  Ist,  That  i-elief 
for  a  mistake  in  law  would  not  be  granted ;  that  tlie  ven- 
dee takes  his  title  at  his  jieril.  if  he  is  under  no  mistake 
as  to  the  facts.  And  cited  Jibbot  v.  JUen  (2  John,  th.  S. 
519)  Lyon  v.  Richinond  {do.  51)  ShotweU  v.  Murray, 
(do.5l&)  BUUe  V.  Lumley  (2  East  469). 

52d.  Where  a  bill  is  filed  on  the  gi^ound  of  defect  of  ti- 
tle, the  defendant  has  a  right  to  make  the  title  perfect, 
up  to  the  very  moment  of  the  hearing. 

RvFFiN,  Judge. — The  defects  of  the  title  complained  of 
consist  in  the  want  of  a  privy  examination  o{Mrs.  Alston  to 
the  deed  to  BurgeSf  so  that*  it  passed  only  the  estate  for  life 
of  her  husband ;  and  in  th^  trust  created  by  that  deed. 
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in  CiiTor  otMrs*  MstoUf  and  to  her  separate  use  daring  J^fs  1831. 
her  life,  and  after  her  death  for  her  issue*    Pending  this      '^    ^*^ 
suit,  JUsUm  and  wife  have  duly  executed  a  deed  to  the         o. 
plaintiff  himself  in  fee,  which  has  been  filed  in  the  cause     ^^*^^^^ 
liy  the  defendant,  for  the  use  of  the  plaintiff.    The  biU 
does  not  charge  any  fraud  on  the  part  of  the  defendant. 
It  alleges,  indeed,  that  the  plaintiff  discovered,  since  he 
took  flie  deed  from  BurgeSy  the  two  defects  above  men- 
tioned. '  But  it  is  not  charged  rthat  Burges  concealed 
those  facts,  or  that  he  knew  the  effect  of  them,  and  did  not 
communicate  it  to  the  plaintiff.     On  the  contrary  the 
plaintiff  exhibits  the  deed  to  him ;  and  upon  the  face  of 
it,  there  is  an  express  reference  to  the  deed  of  trust  from 
JUiton.BXkd  wife.     It  might  well  be  taken  then,  that  the 
plaintiff  knew- the  state  of  the  title.    He  would  certainly 
be  affected  with  notice,  in  t*espect  of  the  ceUui  que  itit$t 
in  that  deed.    For  knowledge  and  the  means  of  knowl-^ 
edge  are  the  same*     And  the  same  fact,  which  commu- 
'  iricates  knowledge  for  one  purpose,  must  be  considered 
as  doing  it  for  all  others.    The  case  cited  at  the  bar  of 
4tbot  V.  MeUf  (2  Johns*  C.  R.  519)  lays  it  down,-  that  a     RseemM thata 
purchaser,  who  has  received  a .  conveyance,  and  is  in  h^Sveh^abond 
possession  and  not  disturbed,  will  not  be  relieved  on  tlie  for  Sie  purchase 
mere  ground  of  defect  of  title,  where  thci-o  was  no  fraud  ^e^Sldisw^bid 
nor  eviction,  but  must  rely  on  his  covenants.    Much  possession^  will 
more  must  it  be  so,  when  the  very  defects  oCtitlc  alleged  J^in^thebond 
were  known  to  the  party,  at  the  time  he  took  bis  convey*  on  the  ^undof 
ance.    The  coq^rary  would  amount  to  tl'iis:  that  no  bb-  S^ere^^bdng  no 
ligatory  contract  ran  be  made,  unless  the  vendor\s  title  aHegation    of 
is  perfect ;  and  that  any  defect,  secret  or  notorious — so 
notorious  as  to  affect  the  price  agreed  on— should  put  it 
in  the  vendee*s  poww  to  rescind,  after  receiving  a  Con- 
veyance, with  covenants  against  those  defects.     This 
would  be  annulling  contracts  fairly  made,  and  subject 
the  vendor  to  circumvention,  because  he  himself  acted 
honestly. .   But  this  cause  does  not  demand  a  decision  of 
this  point ;  as  those  defects  have  been  since  cured. 

It  is  undoubtedly  the  law  of  this  court,  that  the  vendor 
may  complete  his  title  pending  the  'suit,  and  at  any  time  be* 
ror<^  the  hearing.    Ho  is  allowed  to  make  good  his 


«• 
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jrirx  1831.    contract^  and  buy  his  peace.     The  last  deed  from  JiUUm 
^^^'^*^    and  wife  is  an  effectual  conveyance  of  the  fee  to  tht 
9.  plaintiff.    Its  validity  cannot  be  impaired  by  an  ack* 

JBtrneEB.     no^^ledgement  of  the  feme  of  the  deed  to  Bntge$ ;  for 
such  acknowledgment  does  not  relate  back,  and  only 
makes  it  her  deed  from  the  time  of  her  privy  examina- 
tion.    The  only  possible  hiatus  then  in  the  plaintiff's 
Where  tiw  land  title  is  the  trust  in  Tavor  of  tlie  children,  arising  out  of 
oftJie  wife  Was  the  estate  of  the  husband  as  tenant  by  the  curtesy,  from 
hiwband  tocher  *'^«  deatli  of  their  mother,  until  that  of  tiieir  father^ 
sepiirateusedur-  jf  |,e  should  happen  to  be  the  survivor.  •  Whether  if  Hie 
dCTto^the  *ue  contract  rested  in  ai*ticles,  the  purchaser  would  be  com^ 
of  the  marriage-  jielled  upoiT  a  bill  of  the  vendor  to  accept  a.  convey  ance^ 
tory  contract  bv  ^  i^^   cven  this  smull  cloud  over  it,   I  will   not  say. 
husbandandwife  Probably  he  would  not.  •  He  would  have  a  right,  before 

lor  a  sale   a  SDe^  ' 

cific  perfonn-  he  parted  from  his  money,  to  ask  a  ciear  title.  But  so 
ance  wiU  not  be  minute  an  outstanding  interest  depending  upoft  such  a 

u6cree(i«  ^  •      _  ^ 

But  if  the  sale  contingency,  can  never  form  ground  lor  resciilding.acon<- 
be  executed,  so  tract,  at  the  instance  of  a  purchaser  W'ho  is  inpossesrion 

tninute  an  out-  *  * 

gtandmfrinterest  undcr  a  conveyance  executed,  with  full  covenants  for 
astheti^tin^-  q^j^t  possession,  fiH)m  a  vendor  not  alleged  to  be  in  fail- 
dren«  depending  ing* circumstances,  who  ma<le,  on  the  treaty,  a  full  com* 
T^fhusUn^  munication  of  his  title."  To  gi-ant  the  prayer  of  the  bill 
wUl  »ot  yacate  would  be  to  piv)claim  encouragement  to  dishonest  deal* 
the  contract  j^^^^  ^^j  ^^  invitation  to  purchasers  to  expose  latent  de- 
fects in  their  vendor's  title,'instead  of  curing  them  by  en- 
joyment. 

In  ti'uth,  however*  even-  tliis  tidvial  iyiperfection  doee 

vendeehLtj^cn  "^*  ^^^^  *"  ^^  ***'®*  '^  ^®  ^^^  complete.  The  dee4of 
his  title,  this  settlement  from  JMon  to  Burges  was  after  marriage ; 
TOiiS  ^I'^^ccm'  ^"^  ^^  Voluntary,  and  void  as  against  subsequent  pur- 
tract,  because  of  chasers  under  statute  Q7ih  Elix*  Of  tliis  there  can  be  no 
^nvIi^TTy  doubt,- Whether  the  purchaser  have  notice  or  ifot  of  the 
the  vendor,  previous  Voluntary  conveyance.  It  is  estf^blished  by  an 
winrt  *die**TOx-  uninterrupted  series  of  cases,  from  the  passing  of  the 
dec.  statute  until  this  time.    And  there  can  be  as  little  doubt, 

that  the  plaintiff  must  be  regarded  as  a  purchaser  from 
Alston  and  wife  ;  for  the  price  paid  to  Burges  is  a  con- 
siderution  extending,  under  the  circumstances,  to  them. 
fifmith  v,  Oarlofid  (2  Mer.  123)  and  Pftlvertqft\.  I*vbvcr- 
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lofl  (18  r«.  9S)  were  cited  for  the  plaintifi;  tosbowtliat  J^^»  I8»l. 
though  a  voluntary  AetA  h^  void,  yet  a  purchaser  could  not 
be  compelled  to  Bpecific  performunce,  where  the  estate 
ira&  incumbered  vfLth  such  a  conveyance.  That  only 
means,  that  a  man  shall  not  be  fprced  -to  take  a  lawsuit^ 
upon  the  bill  of  the  vendor.  But  where  he  has  jilready 
taken  the  title,  tire  fetters  which  he  has  put  on  himself 
cannot  be  loosed  by  the  courts  upon  any  such  ground. 

It  has  been  objected  that  no  notice  Cs^n  be  taken  of 
the  deed  now  filed,  because  it  ts  not  within  the  pleadings* 
The  title  supplied  pending  the  suit  never  13^  It  i^  to  be  sure 
flie  more  regular  way,  foroneof  the  parties  to  ask  a  infer- 
ence of  the  tide,  and  have  it  reported.  But  tlmt  is  only 
for  the  ease  of  the  court ;  which,  may  act  by  itself^  and 
is  not  obliged  to  ascertain  any  fact  by  way  of  inquiry^ 
but  may  do  so  directly.  There  is  no  complexity  in  this 
title ;  and  therefore  the  court  has  tliqught  it  proper  to 
ipioceed,  without  putting  the  parties  to  the  expense  and 
delay  of  an  inquiry  •  ^ 

Per  Curiam. — BiLii  dismissbo. 


Wi£X.iAM  M.  Dam£r6r  and  Josefu  Goui  et  aL 

Mart  Gou),  oAnCoc*  of  John  Dambron  &  Joii?r  Clay, 

ei  aL 

TJpoo  a  biH  by  children  against  tke  administrator  of  their  fatlier,  chain- 
ing' that  negroes  had  been  advanced,  upon  the  marriage,  to  their  mo- 
ther, and  rested  in  her  husband,  and  that  alter  the  death  of  their  tar 
ther,  the  negroes  were  cUimed  by  the  brothers  and  usters  of  the 
iBOthers  as  having  been  a  loan  and  not  an  iidvanccment— there  being 
no  coUusion  between  the  administrator  and  the  plaintiiTs,  and  the 
former  being  in  pos^ssion»  and  honestly  defending*  his  legal  title— i/ 
WOB  hrldf  that  the  court  had  jurisdiction  to  decree  a  distribution  of 
the  staves  by  the  administrator,  but  not  to  try-  the  controversy  be« 
tveea  the  latter  and. those  claiming  a  legal  title  adversely  to  him. 

The  bill  was  filed  in  Caswelly  in  1824,  by  the  chil- 
dren of  John  Dameron.  and  of  Wit.i'm  GoLdy  who  were 
the    first   and    second    husbands    of    the  defendant. 
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jniTB  1831.  Mary  GdUL  It  charged,  that  ujMn  the  death  of  Damt- 
rofiv  the  defeiulanty  Mary,  adipinistered  upon  his  estate ; 
and  that  upon  the  subsequent  death  of  GM9  Richard  M- 
kinson^  who  was  since  dead,  administered  on  his  estate; 
that  Mary  Gold  had  a  number  of  slaves,  or  their  in- 
crease,, in  her  possession,  which  her  fatlier,  Edward 
Clay^  put,  by  way  of  advancement,  into  the  possession 
of  Daineron  about  the  year  1800,  upon  h>s  ^m^ri^i^^ 
Tliat  the  slaves  were  givjen  to  Dameroth  and  had  ever 
since  been  held  by  him,  or  by  his  administratrix*  The 
hill  furtlier  charged,  that  Edward  Clay  died  in  1819^ 
leaving  a  number  of  children,  besides  Mary  Gold  ;  all 
of  whom;  and  his  executor,  were  made  defendants.  It 
was  alleged,  that  no  division  of  those  negroes  had  ever 
been  made  between  the  widow  and  children  of  Dameron  ; 
but  that  lately,  tlie  defendants^  J^ary  and  her  brothers 
and  sijsters,  denying  the  gift  to  Dameron,  asserted  a  title 
in  themselves,  as  derived  by  a  subsequent  gift  from  the 

m 

fi^ther,  Edward  Clay%  to  them,  in  exclusion  of  the  plain-* 
tiffs  ;  sltid  wei-e  about  effecting  a  division  among  them- 
selves,, by  petition  filed  in  the  County  Couii,  against 
Mary  Gold,  for  that  purpose. 

The  prayer  was,  for  an  injunction  against  furflier 
proceedings  towards  a  division  amongst  the'defendants ; 
that  they  might  be  compelled  to  set  out  their  title,  in  or- 
der to  have  it  litigated  and  determined  in  this  cause'.; 
and  that  the  slaves  might  be  declared  a  part  of  Damt- 
roiCs  estate,  and  be  distributed  accordingly  amongst  the 
plaintiffs  and  the  defendant  Mary,  with  the  other  parts 
of  the  estate,  of  which  a  general  account  was  sought* 
The  bill  was  taken  pro  confessOf  against  Mary  GoUL 
Tlie  executors  and  other  children  <rf  Clay  filed  their 
answei-s,  and  denied  the  gift  to  Damerony  affirming 
that  the  negroes  were  expressly  lent  him  by  their  father, 
who  aftei*wards,  and  after  the  death  of  Dameron  and 
Gold,  disposed  of  them  amongst  all  his  children  equally. 
They  admitted,  that  the  slaves  were  all  in  the  posses- 
sion of  Mary  Gold,  and  averrcil,  that  she  asserted  a 
title  to  {hem,  as  administratrix  of  Dameronj  by 
virtue  of  the  gift  to  him ;  and  tliat  to  enforce  a  di- 
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▼isioo  of  those  and  other  negroes,  given  by  thcip  fetiier  Jwwiiasi. 
to  ail  his  childreA,  they  had  instituted  the  suit  in  the 
County  Court  by  petition. 

The  cause  was  heard  upon  the  proofs,  at  June  term, 
1830,  when  many  depositions  were  read,  which  ren- 
dered it  very  doubtful  whether  there  was,  in  fact,  a  gift 
or  a  loan  to  Damtron.  Under  these  circumstances,  an 
issue  upon  that  question  was  directed. 

This  issue  was  tried  on  the  last  circuit,  at  Caswell, 
before  Swain,  Judge.     His  Honor  Instructed  the  jury, 
that  where  a  fa&er,  immediately  upon  tlie  marriage  of 
his  daughter,  or  shortly  thereafter,  sent  home  with  her     Before  the  act 
a  slave,  who  continued  in  the^iossession  of  her  husband  ^qj  ^  y-^j  f^^ 
for  a  great  length  of  time,  the  law,  before  the  passage  upon  the  mar- 
of  the  act  of  1806  (^Rev.  c.  TOl)  inferred,  .that  h  gift  or  ^^^  ^^^  -ne- 
advancement  to  the  child  was  inteQded  by  the  father —  fsroe»  into   his 
and  that  the  burthen  of  proving  there  was  no  gift  or  hd-  ^H^^^f^^, 
vancement,  was  upon  the  party  who  denied  it.  '  The  and  not  a  loan. 
jury  found,  that  the  slaves  were  put  into  the  possession 
of  John  and  Mary  Damerouj  iis  an  advancement  or  gift, 
and  not  as  a  loan. 

Upon  the  retura  of  this  verdict,  JV*asA,  for  the  defend- 
ants, tlie  children  of  Clay*  moved  for  a  new  trial ;  and 
Gastofif  for  the  plaintlfTs,  moved  for  further  directions. 
These  motions  WTre  submitted  without,  arguftient. 

RuFFiNt  Judge,  after  stating  the  case  as  above,  pro- 
ceeded as  follows  :  This  court  finds  no  reason  to  be  dis- 
satisfied with  the  mode  of  conducting  the  trial,  or  the  ' 
opinions  held  by  the  judge  of  the  Superior  Court.  They 
seem  to  be  correct,  and  conformable  to  Ihe  settled  law. 
But  supiiosing  the  verdict  to  stand,  whether  all  of  the 
plaintiBs,  or  which  of  them  are  entitled  to  a  decree,  or 
whether  any  decree  can  be  made  against  any  of  the  de- 
fendants, except  Mary  Goldj  are  questions  of  more  con- 
sequence,  and  remain  to  be  disposed  of. 

Tlic  children  of  Gold  have  no  right  or  direct  interest  of  a  second  hua- 
in  tb»  property^  as  the  estate  of  Dameraiu  It  is  a  ques-  ^*»<l  cannot  en, 
tioB,  whether  the  distributive  share  of  their  mother  vested  bution  from  the 
in  their  father  upon  the  intermarriage,  or  'Survived  to  Ju  "^f^**"  ®^ 
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jvn  1831  liar^  upon  hi.s  dcatli*  before  an  account  of  Damertm^s  es- 
tate had  been  taken«  and  distribution  made. .  The  court 
does  not  mean  to  determine  that  question  ;  and  indeed 
could  not  do  it,  since  Qold^s  administrator  is  not  before 
Becanse  ifthe  ^^®  cottrt.  If,  however,  it  did  survive  tP  the  mother^ 
flwre  of  the  wife  those  plaintiffs  have  lio  intore$tt  whatever  in  the  fund. 
cond"*  hliSbLS,"  'f  «^  vested  in  tlie  father,  it  came  to  his  administrator  ; 
hU  administrator  who  alono  Can  call  for  the  estate ;  for  there  may  be  debts. 
it  /ai^?f  it  8ur!  ^ben  an  administrator  de  bonis  non  shall  be  appointed, 
vivea  to  lier,  the  aud  gets  the  property,  there  will  be  a  trust  for  the  chil- 
no  right  to  it^*^    dren  and  widow,  iifter  creditors  are  satisfied.     Under 

eitlier  aspect^  the  childt*en  of  Oold  cannot  maintain  this 

suit.     And  tlie  bill  must,  therefore,  as  to  them,  be  dis* 

missed  with  costs,  except  as  to  the  defendant^  Mary. 

A   court  of      ^^^  children  of  Dameron  can  sustain  this  bill,    as 

equity   has  a    against  tlie  administratrix  of  their  father,  for  an  account 

tiofTon  the  biU  ^^^  distribution.'    And  as  to  the  negroes  In  question^ 

of  the  cestui  gvie  they  are  certainly,  as  between  these  parties,  to  be  con- 

truffteiP'"  sidei^  as  those  of  Dameron.   To'tliat  purjiose,  the  ver-  • 

diet  was  not  necessary.     Mrs.  Gold  had' confessed  the 

right  of  the  plaintiffb  before.    Indeed,  I  must  suppose, 

Irom  the  proofs^  and  the  whole  coui*se  of  the  proceedings, 

that  she  never  contested  it,-  and  was  made  a  defendant, 

not  to  try  the  right  against  herself,  so  much  as  to  bring 

a  case  into*  court,  in  which  the  right  might  be  tried 

against  the  other  defi^iidants. 

But  whether  the  right,  as  against  those  otiicr  defend^ 

ttuid  person      ^^^  ^^^  ^^  ^i*i^  ^^  ^s  manner,  is  a  very  different  and 

claims  a  legal. mj^terial  question,    and  comes  now. to  be  considered. 

tiUe  adversely  to 

the  trustee,  a  From  tlieir  aqswer,  which  is  supported  by  dire<;t  and  di-. 
^"^  )!^  "^  vers  proofs,  it  is  clear,  that  before,  and  at  the  bringing 
the  trustee  and  of  this  sttit,  the  defendant,  Mary^  claimed  the  negroes 
that  third  per-  fop  herself  and  her  children,  as  the  gift  of  her  father  to 

son,  orawing  the  j  •     ■ 

question  of  title  her  husband  Dameronj  and  was  in  the  exclusive  posses- 
L^^SityJ^annot"  ^^^^  under  that  claim.  Indeed,  the  bill  itself  charges, 
hr  maint-iincd.    that  tlic  Other  defendants  were  then  suing  Mary  Goldf  to 

compel  a  division  and  delivery  of  them,  and  tiie  answer 
of  those  defendants  admits  the  fact.  The  case  is,  then, 
that  of  a  trustee  in  possession,  claiming  to  hold  accord- 
ing to  the  trust ;  and  a  third  party,  out  of  possession 
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cLaiming  by  a  different  and  distinct  title^  and  denying  J^vn  1831 
the  riehtf  at  law,  of  tiie  trustee.     In  such  a  case^  the    ^T^"'''^"^*^ 
«i/ttt  qne'tnistj  has  filed  a  bill  against  ttie  trustee  and         9. 
the  adverse  claimants^  to  have  the  conflicting  legal  titles       ^^^^' 
litigated  and  determined  here.     Can  such  a  bill  be  sup^ 
ported  ?  . 

It  may  be  here  remarket!,  that  this  question  is.  not  at 
all  connected  witb^  nor  docs .  any  consequence  from  the 
finrmer  orders,  tend  to  determine  it  The  issue  was  di- 
irected,  because  there  seemed  to  be  great  doubt  upon  the 
question  of  fact,  which  might  be  found  against  the  plain- 
tifis.  If  so  found,  it  would  be  decisive  against  them. 
It  is  true,  tlie  court  did  not  then  consider  the  effect  of  a 
ftnding  the  other  way,  as  has  hap}>ened.  But  that  find- 
ing leaves  the  equity  and  question  of  jurisdiction  open  ^ 
for  a  decision,  ujion  their  proper  principles.  Supposing 
then  the  gift  to  be  established,  as  far  as  a  verdict  on  an 
issue  out  of  chancery  establislies  any. thing,  the  inquiry 
recurs,  can  this  bill  bo  sustained? 

The  court  in  of  opinion^  tiiat  it  cannot     It  cannot  be 
made  a  bill  of  interpleader,  for  which  it  seems  to  have  gustained^w  » 
been  designed.    Tiiat  is  for  tho  relief  of  a  debtor,  or  of  bill   of   inter- 
one  in  possession,  who  owes  a  duty  to,  or  is  trustee  for  5ie*plaint^s^w 
one  oftwo^  and.  does  not  know  whicli.    If  eitber  of  these  not  in  poasea* 
parties  could  have  bi*ought  such  a  bill,  it  would  be  Jirg.  ^^^^ 
Giild.  hei-self,  against  all  the  others ;  because  she  has     And  U  ^e^ma, 
the  possession,    and  there. are  two  claims.     I  should  ^  ^^  oT"^ 
iloubt,  indeed,  whethei*  a  trustee  in  possession,  as  such,  protect  himself 
could  call  the  cestui  que  trust,  and  a  straager  into  littga   ^^^^,^  ^^^ 
lion,  tlie  latter  not  claiming  by  assignment  from  tiio  stranger  into 
former,  nor  any  privity  shown  between  them  (^Dangey  *^^^^^'^- 
V.  Angoroey  2  Ves.fr.  512).     But  a  peraon  in  possession 
under  a  legal  title,  cannot  sue  a  person  out  of  possession^  .  ^or  can  one 
upon  the  ground  of  a  pretended  distinct  title,  and  to  have  irnderTlegia°ti- 
it  declared  invalid,  unless  there  be  a  fraud  impute<i  to  it  ^p  *"^  ^']^  ^* 
or  some  other  matter  peculiarly  within  this  jurisdiction,  haveapretended 
It  certainly  cannot  be  done  uiion  tlie  mei*e  ground,  tliat  *i**®  o*  ^^  ^^^^ 

•  m  *j  '  dcciiu'ed     void) 

the  pretended  title  is  bad,  and  his  ovv  n  preferable,  as  unless    upon 
being  prior  or  paramount     Those  af e  pm-e  qui*stions  of  f^^oimdof^^*^ 
\kWf  and  the  party  in  pos^ietiaion  may  w«li  be  content  Jwidi^tKoiv 
Vol.  If,  *4 
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jw»  18S1,  i||rith  the  advantage  that  gives  him.     tf  this  were  not  so^ 
^  ^^     there  never  would  have  been  mcH  thingp  as  bills  of  dis- 
o.         eovery*.  orio  perpetuate  testiAiony,  vr  to  examine  wit^ 
^'*^^*      nesses  de  bene  esse.    The  matter  would  have  been  drawn 
at  once  into  this  court,  to  try  the  right  and  get  relief,  as 
attempted  here,  instead  of  getting  aid  to.try  in  the  pro- 
per legal  forum.    But  it  is  said,  the  plaintiffeare  eegtvis 
'  4iue  trusty  endeavouring  to.  enforce  the  trust ;  and  that 

creates  the  jurisdictidn.  By  no  means.  It  does  against 
the  trustee.  But  as  to  third  persons,  the  possession  of 
the  trustee  is  that  of  the  ceitui  que  trust  If  the  legal 
estate,  out  of  which  the  trust  arise,  becomes  extiA*" 
guished,  the  trust  goes  with  it.  While  the  former  con*> 
tinues,  the  latter  does  also.  To  protect  that  estate,  and 
^  to  defend  the  legal  title,  is  one  of  tlie  objects  of  creating 
trusts.  And  the  cestui  que  trust  must  rely  on  the  trus- 
tee's doing  his  duty,  or  in  default  of  it,  seek  the  appro* 
priate  remedy  against  the  trustee  in  equity.  Upon  a 
suit  at  law  against  the  trustee,  or  an  adverse  claim  of 
the  t«gal  estate,  the  ceshd  que  /nu/  canriot,  by  bringing 
both  the  parties  here,  change  the  jurisdiction.  If  so, 
every  estate  once  put  into  trust,  or  that  got  uito  execu- 
tors' hands,  would  be  made  to  cease  being  a  subject  of 
l^al  litigation.  If  tlie  trustee  transfer  the  legal  title, 
lie  is  res])onsibIe  in  his  own  person  and  esta^  If  the 
transfer  be  accepted  with  notice  of  tlie  trust,  that  is  a 
fraud,  and  the  estate  remains  subject  to  the  trust.  If 
the  trustee  remain  in  possession,  and  is  sued  by  a  stran- 
ger, if  he  collude,  or  even  be  insolvent  and  negligent, 
equity  will  permit  the  cestui  que  trust  to  use  the  trus- 
ter's name  in  defending  at  law,  and  coerce  .the  trus- 
tee to  lei#3  his  assistance..  But  in  all  tliose  cases,  the  ju- 
risdiction is  not  changed,  as  to  the  adverse  claimant ; 
but  the  legal  title  is  still  tried  by  the  appropriate  tri- 
bunal. If  indeed  a  recovery  had  been  permitted  by  col- 
lusion, and  the  possession  changed,  it  stands  on  tho 
footing  of  a  conveyance  in  firaud,  and  with  notice,  and  is 
within  the  cognizance  of  this  court  But  here  the  pos- 
session remains  witli  the  trustee  :  the  title  is  firmly 
asserted  by  tho  trustee:  and  the  defuM  hdmstly  and 
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Mihfally  made  by  the  trustee.  The  bill,  it  is  true,  3vn  1831. 
duu^ges  coilasion.  But  it  is  not  tiie  allegation,  but  the 
&rt  that  enables  equity  to  give  relief;  anil  the  fact  is 
dearly  proved  the  other  way.  If  the  })etition  in  the 
County  Court  were  not  a  harmless  thing— ^if  an  adverse 
possession^  under  an  adverse  title^  tould  be  disturbed 
by  a  decree  in  it^  supposing  a  court  could  be  got  to  make- 
such  a  decree,  (even  if  partition  of  persohal  chattels 
could  at  .all  be  eflTected  in  that  way,)  yetthei*e  isnotrutii 
in  the  charge,  that  Miry  Gold  assented  thej'eto,  and  in- 
tended, collusively,  to  betray  the  interests  of  her  chil- 
dren,  with  the  care  of  which  she  stands  charged.  What 
would  be  the  effect  of  this  proceeding  ?  By  making  all 
the  defendants,  by  allegation,  a  unit  in  the  claim  against 
the  plaintiffs  ^^^  declarations  of  the  defendant,  Jlary^ 
might  be  made  to  destroy  the  rights  of  the  other  defen*^ 
dants^  altho'  th^y  claim,  in  point  of  facl^  in  opposition 
to  each  other. 

Such  a  feigned  allegation  of  collusion  will  not  author- 
ise the  cestui  que  trust  to  make  a  stranger  a  party  to  his 
bill,  to  enforce  the  trust,  or  distribute  the  trust  fund  in 
possession  of  the  trustee.  All  that  he  can  ask  is  to  get 
the  property,  so  that  he  can  defend  it  himself.  If  the. 
trustee  wants  an  indemnity  against  tlie  adverse  claim- 
ants, it  is  time  enough  to  consider  whether  any  shall  be 
decreed,  and  the  extent  of  it,  when  asked  for  by  ttie^ trus- 
tee. The  cestui  que  trust  cannot  say  to  a  stranger,  you 
shall  try  your  legal  title  with  me  in  equity,  and  not  M. 
law  with  my  trustee  in  possession.  Tliei-e  is  no  such 
jurisdiction.  The  vei*dict  must  therefore,  upon  this 
ground,  be  set  aside,  as  to  all  the  defendants,  except 
Mary  Ooldf  each  party  paying  their  own  costs  of  the 
trial  at  law ;  and  as  to  ike  same  defendants,  the  bill 
must  be  dismissed  with  costs  in  this  court 

As  between  the  plaintifis,  who  are  the  children  of  the. 
intestate,  Damtron  and  the  defendant  Mary,  the  slares 
ID  question  are  declared  to  be  a  part  of  the  estate  of  the 
said  intestate,  and  an  account  ordered,  if  the  plaintifib 
shouU  think  proper  to  risk  it,  and  bring  on  the  case  a- 
gain,  without  making  the  administrator  of  the  intestate, 
OoW,  a  party,     Pbb  Curiam.— Dkohbe  a-ccordinolt. 
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'"^"^  John  Pike  ef  <zL  v.  Stark  Armibtbad  e^  oL 
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Where  a  decree  pronounced  in  the  Superior  Court  does  not  ascertai|i- 
any  fkct,  nor  declare  any  principle  upon  which  it  was  founded,  butf 
simply  dismisses  the  bill,  on  appeal,  the  decree  is  not  of  course  l«** 
versed,  but  the  cause  ^irill  be  reheard  upon  the  proofe. 

•  ^ 

This  cause  was  heard  at  Washington,  on  the  spring 
cii'cuit  of  1830,  before  ManguM,  Judge,  when  the  fol- 
lowing  decree  wajs  pronounced  by  his  Honor: 

^^  This  cause  coming  on  to  be  heard  on  the  bill,  an*- 
^^  swer,  proofs  and  exhibits,  it  is  ordered  and  decreed^ 
"  that  the* bill  be  dismissed  with  costs."  Froiyi  which  the 
plaintiffs  appealed. 

At  June  term,  1830,  upon  i}ye  opening  of  the  cause. 
Badger  J  for  the  plaintiffs,  objected,  that  under  the  act  of 
1818  {Rev.  c  962)  in  cases  of  appeals  to  the  Su- 
pi-eme  Court  "such  judgment,  sentence  or  decree, '' 
may  be  rendered  by  the  coui*t,  *'.  as  on  an  inspection  of 
*<  the  whole  i-econl,  it  shall  ap^iear  to  them  ought  in  law 
"  to  be  rendered  thereon."  He  insisted,  that  under  tliis 
act,  the  court  could  only  look  at  the  record,  and  not  at 
the  proofs  taken  below,  and  certified  with  it;  and  as  the 
decree  neither  ascertained  any  fact,  nor  stated  any  prin- 
ciple upon  which  it  was  founded,  it  must  be  reversed. 

On  his  motion  to  reverse  the  decree  below,  this  ques- 
tioi\  was  elaborately  discussed  by. him,  and  by  Gas/on^. 
and  Hogg9  for  the  defendants. 

RriTiN,  Judge. — A  preliminary  point  has  been  raised, 
which,  if  decided  in  favor  of  the  plaintiff,  must  reverse 
the  decree,  without  entering  into  the  merits.     The  de- 
cree finds  no  fact,  nor  declares  any  principle  on  which 
it  is  founded.     It  professes  to  be  made  on  a  hearing  on 
ilie  bill,  answers,  prooi^  and  exhibits ;  and  orders  the 
bill  to  be  dismissed.    It  is  said,  there  is  nothing  appear- 
ing to  this  court,  on  which  that  decree  was  founded ; 
nor  any  thing  on  which  a  decree  in   afiirmance  can  be 
gi\en  ;  and  so  the  decree  must  ex  iifcesstfa^e  be  reversed* 
Grenerally,  the  material  matters  in  issue  are  stated  in 
0ie  decree  i  and  the  determination  of  the  court  on  themV 


^ 
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This  is  requisite  to  enable  the  party  to  point  to  the  error,  Juin  1831. 
m  which  be  brings  his  bill  of  review.     And  if  this  were    ^^^^^"""^^^ 
9,  proceefling  of  that  sort*  the  decree  could  not  stand  ;         ,. 
kecause  there  the  evidence  is  *  not  seen  by  the  revising  Aemtsthai*' 
court,  bdt  only  the  pleadings  and  the  decision*    £ut  it 
is  otherMise  in  England,  on  an  appeal  in  equity  ;  for 
that  is  only  areliearingby  a  higher  court,  instead  of  be- 
ing on  a  petition  to  rehear  by  the  court  which  gave  the 
decree.    This  is  the  known  rule  in  chancery.     But  it  is 
contended,  that  we  cannof  look  into  the  evidence,  because 
this  is  a  court  of  limited  jurisdiction,  and  because  before 
the  act  of  1818,  the  Supreme  Court  could  only  respond 
to   such  questions  of  law,    as   were  stated,  and  sent  . 
from  the  circuit*     This  coui-t,  it  is  true^  has  a  limited 
jurisdiction  ;  that  is.  it  has  no  original  jurisdiction;  But 
where  it  has  an  appellate  jurisdiction,  not  only  to  review 
^nd  reverse  decisions  below^  but  also  after  reversing,  to 
proceed  to  give  such  a  decree  as  in  law  and  justice  ought 
to  have  b6en  given  by  the  cmirt  below,  the  purposes  of 
justi.  e  won!  •  8*Tm  to  lequiit^,  that  all  tlie  means  of  as* 
certaining  the  merits  should  be  possessed  by  us,  that 
were  by  the  tribunal  which  first  acted.    At  law,  it  is  \ia. 
For  the  judgment  rendered  does  not  rest  upon  the  evi- 
dence given,  but  upon  the  facts  found  by  the  jury.     In 
equity,  the  judge  finds  the  facts,  as  well  as  the.  rule  of 
decision.     And  as  it  is  iospossible  often  to  separate  the 
principle  from  the  facts,  as  in  cases  of  hardship,  fraud, 
notice,  and  the  like,  it  would  be  almost  impossible,  that 
the  judge  below,  or  those  here,  could  state,  with  sullici-' 
ent  iodinateness,  every  circumstance  on  which  the  prin- 
ciple of  equity  arose.     This  difl&culty  was  experienced 
by  tlie  Supreme  Court  of  the  United  States,  under  the 
Judiciary  Act  sec.  19,  which  requires  the  fads  to  he  slated    ' 
by  the  parties  or  the  judge,  on  write  of  error  in  admi: 
ralty  w  equity  causes.     In  Jfills  v.  Ross  (3  Dlili  184) 
it  was  decided,  that  the  Supreme  Court  must  take  tliose 
fccf$  thus  stated,  and  could  not,  lot^k  into  the  evidence* . 
But  this  restriction  was  admitted  by  the  court,  n6t  on 
the  idea  that  theirs  was  a  limited  jurisdiel  ion.  bnt  be* 
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Jtnrv  1831.  cluse  it  was  imposed  by  the  eicpresa  words  of  the  statute  f 

and  even  then,  its  extreme  inconvenience,   and  tiie  m* 

V.         justice  it  might  produce,  pressed' so  hard,  as  to^p^nce 

Ajuiistbap.  g^  division  of  opinion.  Tliis  mischief  was  remedied  by 
the  act  of  1B03  ;  which  repeals  that  clause,  and  thus  lefk 
the  court  free  to  exercise  the  ordinary  jurisdiction  of  re* 
hearing.  Our  act  of  1777,  (/?«?.  c.  115)  :i (lowing  ap* 
peals  on  petitions,  directs  a  rehearing ;  which  shews  the 
sense  of  the  legislature  of  what  is  the  proper  efiTect  of 
an  appeal  in  (Equity.  But  it  is  -said,  that  the  act  of 
1818  only  ti*ansfers  to  this  court  the  jurisdiction  of  the 
previous  court  It  likewise  gives  the  power,  and  enjoins 
on  the  court,  to  make  such  decree  as  on  th^  whole  record, 
ought  to  be  made  :  which  involves  the  duty  of  consi<> 
dering  every  thing  which  the  judge  below  had  before  him. 
For  we  are  to  determine  what  he  ought  to  have  done, 
and  then  to  doit  here*  In  equity  causes,  that  duty  cannot 
be.  performed,  without  hearing  all  the  proof  he  beard* 
To  this  it  is  objected,  that  the  act  could  not  mean  tbal^ 
because  at  that  time  the  court  below  could  not  pass  upon 
the  fadts.  True ;  but  upon  appeals  undwthe  act  of  1810^ 
were  the  .facts  stated  in  the  decree,  and  was  the  Supreme 
Court  to  take  them  to  be  tru^  as  there  stated  ?  No.  For 
as  the  judge^could  not  find  them,  the  evidence  of  the  facts 
was  the  finding  of  the  jury.  The  Supreme  Court  had 
then  the  same  evidence  which  was  before,  the  Superior 
Court — ^namely,  the  verdict ;.  and  if  the  record  did  not 
contain  that  evidence,  the  decree  must  be  reversed,  as 
being  without  evidence4  {^Taylor  v.  PannUL) 
When  the  power  to  pas8  on  the  facts  was  conferred  by  a 
subsequent  law  on  the  court,  that  power  and  duty  is  im- 
parted to  this  court  Since,  then,  there  is  no  express 
restidction  in  our  statute^  as  there  was  in  the  act  of  Con- 
gress, and  since  it  is  in  the  nature  of  chancevy  proceed* 
ings,  tKat  upon  appeal  there  shall  br  a  rehearing^  and 
the  useAil  execution  of  the  duties  imposed  on  this  court 
requires  it,  I  tnust  conclude  that  the  tvktAe  ea$t  ijs  before 
ns.  *  The  question  is  certainly  not  without  doubt,  and 
has  been  much  considered  by  the  court  There  is  an  in* 
convenience  in  tbe  expense  of  a  transcript ;  which  was 
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He^ry  Bizzelx.  t.  Wiixiam  Smith. 

If  a  erefitor  be  bound  to  sue  the  principal  at  the  request  of  a  forety, 
hit  relttflal  does  not  discharge  the  surety,  if  no  injury  results  to  the 
Utter— 4IS  where  the  principal  debtor  was  insolvent  when  the  IkbiU- 
ty  of  the  surety  was  incurred. 

This  bill  was  filed  in  Wayne,  and  alleged  {hat  fhe 
plaintiflrin  1830,  hecnme  Bureiy  tor  one  John  JUcKlnnie, 
in  a  bond  to  one  Fellow ;  that  the  bond  was  assigned  by 
FdUnff  to  one  WUHam  B%%%eU — ^that  when  the  bond  was 
executed,  JfcXfiiate^as  solrent;  but  that  tlie  plaintiflT 
being  anxions  to  be  relieved  from  bis  responsibility,  ap- 
plied to  the  holder  either  to  commence  suit  on  the  bond^ 
or  procure  McKinnie  to  renew  it  with  another  surety — 
that  Bixxell  promisecl  to  do  so,  and  in  case  of-  failure^ 
tiiat  he  never  would  call  upon  the  plaintiff*  to  pay  it-^ 
that  IFtUfam  Bi»&eU  died*  and  administration  on  his 
estate  had  been  committed  to  the  defendant ;  that  the 
bond  was  found  among  the  papers  of  the  intestate,  and 
McJCinuie  having  become  insolvent,  and  removed  out  of 
the  state,  suit  was  commenced  against  the  plaintiff 
alone.     The  prayer  was  for  an  injunction. 

A  statement  of  tlie  answer  and  proofsi-is  unnecessary. 

W.  C.  Stanly^  for  the  plaintiff.  Where  the  surety  calls 
upon  the  obligee  to  enforce  tlie  collection  of  his  debt,  and 
the  obligee  refuses,  it  is  a  discharge  of  the  surety.*-* 
{Pain  r*  Packard  IS  Johns.  174  Ringr  Baldwin  17  do. 
AM  FtUion  V.  Mailhiwo  19  do.  4ad). 


SUPBl&MB  COVKT  OT  HORTH-CAIKOXIHA.  ^7 

iMtaeeii  in  1818,  because  then  only  the  issues  and  the  Jwiissi. 

verdict  were  sent  here.     But  that  may  be  remedied  by  a 

legislative  directioh  to  send  the  originals  ;  and  at  any 

nte.  ought  not  to  impose  on  us  the  necessity  of  taking 

the  facts,  with  all  their  colouring,  from  a  single  judge^s 

hasty  opinion  on  thfe  circuit     The  decree  will  therefore 

not  be  reversed  on  tliis  ground  ;  but  the  cause  vrill  be 

4ieard  on  its  merits,  as  appearing  on  the  proofs. 

Per  Cubiam — MdxioN  overruled* 


'■X%  •  ISaVITT  CASBii  AUOCBB  AlfD  VETBRlf IRBD  tK  TUB 

jiT«B  1631.       J,  E.  Bryan,  contra,  was  stopped  by  the  court. 
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BizzUn         RuFFiir*  Judge The  principle  assumed  in  the  bill  is, 

SxxTB.      that  the  delay  or  refusal  of  the  creditor  to  sue  the  pvin- 

cipal  debtor,  after  request  of  the  surety,  discharges  the 

tlie'  OTcStor  ts  ^^tter.     This  position  is  more  tlian  questioned  by  the 

not  bound  to  sue  court.     The  vcry  contract  of  the  surety  is,  that  the  prin- 

d<Ator!trthd*re-  ^^P^'  ^'*l'  P'*^y  f  ^J^^  dispenses  with  active  diligence  oa 
quest  af  the  the  part  of  the  creditor,  who  ought  not  to  be  bound  to 
siire  y.  incur  the  expense  and  trouble  of  litigation,  for  the  relief 

.   ^  of  the  surety  :  since  the  latter,  by  performing  the  con- 

^  tract  on  bis  part,  namely,   by  payment,  may  immedi- 

ately have,  in  his  own  name,  and  under  his  own  control^ 
all  the  remedies  which  the  law  gave  to  the  creditor  him- 
self. The  question  is  nothing  more  than  this  :  which  of 
the  two  shajl  bear  the  burden  of  bringing  and  conduct-* 
ing  a  suit  ?  And  surely  he,  for  whose  benefit,  and  at 
whose  instance  it  is  instituted^  cannot  complain  that  the 
task  is  imposed  on  him — esi^eeially  as  he  lias  undertaken 
with  the. creditor,  to  answer  for  tlie  acts  of  the  debtor. 

But  tlie  court  will  leave  that  point  undecided,  since 
the  plaintiff  has  not  brought  his  case  within  his  own 
principle, '  and  tlic  authorities  from  which  it  is  drawn. 
For  dearly,  if-  the  creditor  be  bound  to  bring  an  action 
on  the  request  of  tlie  surety,  the  rights  of  the  creditor 
are  not  impaii-ed,  unless  the  party  has  received  preju- 
dice. There  must  be  L(ulLes  of  the  creditor,  and  conse* 
queut  loss  to  the  sui-ety.  And  this  loss  oughtto  be  clearly 
proved  by  the  plaintiff.  So  far  from  this  being  done 
lu'i-e,  the  proof  ih  the  cause  is  distinct  that  McKinnic 
was  insolvent  at  the  time  tlie  bond  was  given — much 
more  when  tlie  intestate  was  requested  to  bring  suit. 

Per  Curiam. — Bill  bismi^^sktk 


SUrUSMIfi  CUIJUT  Of  NURTIt-«AllOJLtNA#  '!i^ 

Jtnuz  183X* 

•   Chahles  Wixson  v.  Turnee  D.  Wnixfe  et  aL 

IVhere  executors  having  a  power  to  sell  lands,  honestly  made  an  ai-- 
nn^ment  with  the  wido>r  of  tlic  tesUtop  to  waive  her  right  to 
dower,  and  Aold  witli  notice  to  the  purchasei-  of  the  widow's  claim 
— lielt/,  that  tlie  latter  was  entitled  to  no  relief,  upon  the  widow's 
interposing'  her  claim. 

The  plaintiff  alleged,  that  Thomas  White  died' seised 
of  a  tract  of  land  in  VirgiTiIsi.  on  which  he  resided ;  that 
he  appointed  the  defendants  executors  of  his  will,  and 
directed  them  to  allot  fifty  acres  of  land  to  his  widow, 
in  lieu  of  dower  ;  that  these  fifty  acres  did  not  include 
tlie  dwelling-house  and  outhouses,  aud  was  of  lessva- 
luc  than  the  dower  in  the  wliole  tract  would  hiivc  been  ; 
that,  under  a  power  in  the  will,  the  executors  advertised 
the  residue  of  the  land  for  sale  ;  but  understanding  that 
t!ic  widow  intended  to  claim  lier  dower,  they  had  agi'eed 
to  give  her  a  horse  and  one  year's  provisions,  and  build 
her  a  house,  upon  condition  of  her  abiding  by  the  will ; 
that  upon  her  acceding  to  these  tei*ms,  the  land  was  ex- 
posed to  public  sale,  subject  to  the  life-estate  of  the  wi- 
dow in  fifty  acres  only,  and  was  bought  by  tlie  plaintiff; 
that  the  widow,  alleging  tliat  the  defendants  had  not 
complied  with  their  agreement,  had  recently  sued  out. 
process  for  the  assignment  of  her  dower.  The  bill  con- 
f  luded  with  an  averment,  tliat  by  the  laws  of  Virginia, 
tlie  widow  was  entitled  to  dower,  and  prayed  for  an  in- 
junction against  a  judgment  on  the  bond,  given  by  the 
plaintiff  to  secure  the  purchase  money. 

The  defendants  denied  all  the  equity  of  the  bill,  aver- 
ring, that  they  had  made  no  promise  to  the  widow,  to 
Induce  her  not  to  dissent  from  the  will-<^tliat  she  rolun- 
tnrily  avoweil  her  determination  to  abide  by  it,  and  that 
all  the  defendants  had  done  for  her,  proceeded  from  mo- 
tives of  benevolence ;  and  they  alleged  that  the  ividow 
had  been  instigated  by  the  plaintiff  to  dissent  from  the 
will,  solely  for  the  purpose  of  giving  him  some  founda- 
tion for  this  suit  They  also  alleged,  that  the  widow 
w*as  pi-esent  when  the  plaintiff  purchaied,  and  did^not 
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Jm  1831.  make  known  her  claim  ;  and  upon  this  eround  insisted, 
that  the  plaintiff  was  protected  in  equity  against  her 
dower.  Testimony  was  taken  which  established  the 
fact  of  the  widow's  consent  to  the  sale,  and  of  some  dis- 
agreement between  her  and  the  defendants,  as  to  the  lat* 
ter  not  complying  with  the  previous  stipulations — ^but 
there  was  no  proof  of  a  stipulation  by  the  defendants, 
that  the  widow  should  not  claim  dower. 

His  Honor  Judge  Swaiit,  at  CaswelK  on  the  last  cir- 
cuit, dissolved  the  injunction  which  had  been  granted, 
and  dismissed  the  bill,  and  the  plaintiff  appealed.  , 

No  counsel  appeared  for  either  party  in  this  court. 

« 

Henoebsok,  Chief-Justice. — Giving  to  the  testimony 
its  greatest  weight,  it  proves  only  that  the  widow  agreed 
to  forego  her  right  to  dower,  atid  take  the  fifty  acres  of 
land  devised  to  her  in  her  husband's  will,  in  considera- 
tion of  certain  promises  made  to  her  by  the  executors, 
in  regard  to  building  her  a  house  on  the  fifty  acres,  giv- 
ing her  a  horse,  some  stock  and  some  family  supplies  ; 
and  that  they  have  not  fully  performed  their  promises  ; 
and  that  in  making  these  promises  and  in  failing  to  fulfil 
them,  no  fraud  was  intended  on  the  purchaser  of  the 
land,  or  any  other  person.  I  think  that  such  a  case  af- 
lords  na  ground  of  relief  to  the  purchaser.  No  assu- 
rance was  given  that  the  land  was  free  from  the  widow's 
claim  of  dower.  It  was  known  however  that  there  was 
a  widow,  for  she  was  present  at  the  sale ;  and  knowl- 
edge that  there  was  a  widow,  was  knowledge  of  hci* 
rif^ts.  The  plaintiff  was  therefore  a  purchaser  with 
full  notice.  If  indeed  it  had  been  pi-oclaimed,  in  order 
to  enhance  the  price,  that  the  .widow  had  consented  to 
forego  her  claim  to  dower,  then  as  those  promises  wei-e 
the  cause  of  such  consent,  they  ought  to  have  fulfilled 
them.  But  it  appears,  that  nothing  was  said  about  the 
widow's  dower.  The  defendants  sold,  and  the  plaintiff 
bought,  subject  to  that  claim ;  and  there  being  no  fraud, 
there  is  no  ground  to  rescind  the  contract 

F«&  CVBlAlf*— -DeGBEE  AFtlRM^JL.. 


SVFBEME  GOVRT  OT  NORTH-CAmLnfA^  S% 

Jabces  S.  Battxs  v.  Spencer  L.  Hart  ei  aL 

Vpoa  Hie  insolTency  of  the  principal  debtor,  a  surety  la  eonndendila' 
equity  aa  a  €i«ditor»  aad  may  retain,  ac;ainst  an  aaaig^e  for  raham 
and  witkoot  aotite»  any  funda  of  tbe  principal  wliioh  he  haa  in  hla 
handa. 

The  bill  was  filed  in  Edgecomb.  The  facts  charged 
and  admitted,  were,  that  one  Joseph  Bett  and  Eobefi 
JifffntTf  copartners  in  trade,  becoming  insolvent,  bj  two 
deeds,  made  a  general  assignment  of  their  effects  to  a 
trustee,  in  trust,  to  secure  their  endorsers,  among  whom 
was  one  Barnes.  That  the  plaintiff  was  a  large  creditor 
of  Bell  ^  Joffner,  and  entirely  without  security,  and  by 
an  arrangement  between  them.  Bell  ^  Joyner  conveyed 
all  their  estate,  already  assigned  aa  above,  to  Spmcer 
D.  CotUnif  in  trust,  to  secure  the  plaintiff,  who  gave 
bond  and  surety  to  discharge  all  tbe  debts,  secured  iq 
the  two  deeds  made  before  that  time — that  the  plaintiff, 
got  possession  of  the  two  deeds,  and  tliinking  he  had  a 
right  to  do  so,  refused  to  permit  them  to  be  registered. 
That  a  sale  took  place  under  the  deed  to  Cotton^  of  all 
BeU  ^  Jayner^s  effects,  at  which  Barnes  purchased  to  a 
large  amount,  but  refused  to  pay  the  sum  bid  by  hin^, 
upon  the  ground  that  he  had  a  right  to  retain,  until  tho 
debts  to  which  he  was  surety  for  Bell  4*  Jayner  were  paid; 
and  that  it  was  then  agreed  between  Barnes  and  CottoUf 
that  he  should  retain  the  property  purchased  by  him^  but 
the  title  fliereof  was  not  to  be  changed,  and  it  should  re- 
main subject  to  the  claim  of  the  plaintiff.  Barnes  paid 
the  debts  for  which  he  was  the  surety  otBell  ^  JmfncPf  and 
afterwards  made  a  general  assignment  of  his  property 
to  the  defendants,  for  tbe  purpose  of  seeuring  his  fn%. 
dorsers,  among'  whom  was  tife  jdaintiff,  and  to  an 
amount  much  larger  than  the  sum  whidk  Barms  omd 
Cotton^  the  trustee,  for  purchases  at  the  sale  of  BeU  and 
Jagnef^s  effects— and  among  the  property  thus  conveyed^ 
were  the  specific  articles  bpught  by  Barnes  at  that  8ak». 
Upon  the  property  assigned  by  Barnes  tp  the  defendants 
ieing  exposed  to  sale,  Catknif  the  plaintiff's  trustee,  in* 
teiposed  a  claim  on. hip  behalf  to  tha  articles  bought  by 
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Svwit  1831.  Barnes  at  the  former  sale ;  and  it  was  then  agreed  be*- 
tween  the  defendants  and  Cotton,  that  the  sale  sliould 
.proceed,  tlie  defendants  binding  themselves  to  hold  the 
avails  of  it  subject  to  the  claims  of  the  plaintilT. 
'  Barnes  was  insolvent  at  the  time  the  plaintiif  made 
the  arrangement  with  Bell  ^  Joytier^  and  at  tliat  time 
tho  plaintiff  was  also  his  surety  to  a  large  amount. 

The  bill  prajcd  that  the  sum  which  tlie  defendants 
I'eceived  from  the  sale  of  the  propei'fy,  bought  of  Cotton 
by  BarneSf  might  be  paid  in  exoneration  of  the  plaintiff 
fi*om  his  liabilities  for  the  latter.  Barnes  was  made  a 
defendant. 

The  case  was  submitted  without  argument,  by  Bad- 
gerf  for  the  plaintifisy  and  DevereiiXf  for  the  defendants. 

RuFFiN,  Judge. — ^The  state  of  this  case  is  shoi-tly  this: 
the  ti-ustees  in  the  deed  made  by  Bell  and  Joyner  for  tlic 
benefit  of  the  plaintiiF,  made  a  sale^  at  which  Barnes 
purchased.  He  declined  paying,  upon  the  gi'ound,  that 
the  plaintiff  knew  of  the  pi'cvious  uniH5gistercd  deods  of 
trust,  in  which  Bell  and  Joyner  had  provided  an  indem* 
nity  for  Barnes  against  the  surety  ships,  in  which  he  was 
involved  for  them.  The  bill  ^.limits  this  equity  of 
Barnes  ;  for  altho'  he  had  not  then  paid  the  debts,  yet 
he  was  liable  for  them,  and  the  principals  were  insol- 
vent. But  the  bill  sets  up  an  equity  of  the  same  na- 
ture, and  founded  on  precisely  a  similar  state  of  facts, 
agtiinst  Barnes  himself.  The  bill  alleges,  and  the  an- 
swer also  admits,  that  at  that  time  Barnes  was  also  in- 
solvent, and  the  plaintiff  was  surety  for  him.  Upon  the 
direct  authority  of  fFUlinms  v.  Helme^  (ante  1  voL  151,) 
founded  on  the  clearest  principles,  the  plaintiff  had,  then 
the  right  of  getting  any  funds  he  could  of  Barnes,  and 
retaining  them  for  .his  indemnity  ;  and  he  may  thus  re- 
tain  against  an  assignee  in  equity  for  value^  and  without 
notice.  A  surety  in  such  a  situation  is  a  creditor ;  and 
the  subsequent  assignee  only  succeeds  to  his  assignor's 
rights^  and  subject  to  the  equity  of  the  surety,  which  is 
prior.  If  indeed  the  contest  was  between  the  original 
creditors  of  Bell  and  Jofner,  to  whom  Barney  was  liable 
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as  surety,  that  might  make  a  difference.     Had  they  not  ^^^  ^^** 
hceB  paid  by  Barnes,  they  might  have  asked  (brthe  fund 
created  for  their  satisfaction,  botli  against  the  plaintiff  and        «. 
Bames.     Bat  they  are  satisfied,  and  out  of  the  way.      ^^''' 
The  qiMstion  is,  whether  Bamesy   who  was  hound  to 
pay  to    CMtouy    the  trustee,   for  the  effects  purchas- 
ed at    the  sale,  and    who  did  not,  under    an   agree- 
ment that  tlie  title  should  remain  unchanged,  and  subject 
to  all  the  demands  of  the  plaintiff,  can  claim  that  pro- 
perty or  the  price  of  it  for  himself — ^hot  for  the  creditors 
of  BM  and  Joyner — as  against  a  man  who  was  tiien  his 
surety  for  his  debts  to  a  larger  amount,  and  afterwards 
was  obliged  to  pay  them.    The  equity  of  the  plaintiff 
against  Barnes  is  palpable,  and  must  be  felt  by  every 
body  upon  the  stating  of  it.     An  assignment  of  the  pro-  . 
perty  to  the  defendants  cxmfers  on  them  no  better  claim. 
They  did  not  get  the  legal  title  thereby ;  for  it  is  proved 
by  the  deposition  of  Cotton,  read  by  consent,  timt  the  ti- 
tle was  reserved  in  him  by  express  agreement  between 
him,  James  8.  Battle  and'  Barnes^  founded  on  the  very  * 
claim  now  set  up  by  the  plaintiff. 

The  present  defendants  admit  tliey  disposed  of  the  ef- 
fects at  Barnes*  sale,  under  another  agreement  thsCt  the 
proceeds  should  be  subject  in  their  hands  to  the  claim 
which  the  plaintiff  or  his  trustee,  Cotton,  had  to  the  spe- 
cific  effects  ;  and  that  they  yielded  the  sum  of  gll63  62. 
This  sum  belongs  to  the  plaintiff  upon  tlie  principles  as- 
sumed by  the  coitrt ;  if  in  point  of  fact   the  demand 
against  Barnes^  arising  out  of  the  debts  paid  for  him, 
shall  amount  to  as  much,  after  deducting  what  may  be 
in  the  hands  of  Cotton^  or  the  plaintiff,  (if  there  be  any 
thing)  arising  froni  BM  and  Joyner^s  sales,  applicable  to 
the  satisfaction  of  the  debts  which  Barnes  or  his  assignees 
have  paid.    The  bill  indeed  charges  very  large  demands 
of  the  plaintiff  on  Hantfs,  after  all  those  allowances;  am! 
the  answer  adinits  that  a  balance  is  due,  on  the  whole,  from 
Barnes,  but  does  not  confess  a  particular  sum.    This 
makes  it  necessary  to  have  an  inquiry ;  if  the  parties 
cannot  themselves  agree,  after  this  declaration  of  the 
principle  by  the  court. 

PlBB  Cv»UM--**DkCBB£  ACCORDIXGT.T. 
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JinrBl83l. 

WhITM£X  H.  PtGH  T.    WlXXlAM  BrITTAIBT. 

Wher«  a  deed  dewribes  the  land  conveyed  by  metes  and  bounds,  and 
by  mutual  mistake  of  the  parties,  coven  land  which  the  vendbr  did 
not  intend  to  scU,'  nor  the  vendee  to  buy,  the  mistake  will' be  cor- 

'    rected. 

This  bill  was  originally  filed  in  Bertie,  and  alleged 
that  the  plaintiff  and  Ids  hroihtT  JiuguMiine  Fugh^  being 
possessed  of  a  term  for  years  in  a.  traqt  of  land  called 
the  Briery  Pocoson^  contracted  to  sell  it  to  William  Wm 
Johjuton  for  S2400.  That  before  the  purcJiase  money 
was  paid,  Johnston  died,  having  appointed  the  defend* 
ant  his  execiitor — ^that  at  the  sale  of  Johnston* s  effects, 
tbe  plaintiff  mentioned  to  the  defendant  the  contract  of 
sale,  and  the  amount  due  him  by  Johnston^  who  induced 
him  to  purchase  to  the  amount  of  the  debt,  upon  ail 
agreement  that  the  debt  due  the  plaintiff  should  be  set 
off  against  the  amount  of  the  plaintiff's  purchases— that 
the  plaintiff  and  his  brother,  in  pursuance  of  this  agree- 
ment,  offered  to  assign  the  term  to  the  defendunt,  for 
the  use  of  the  next  of  kin  of  his  testator — ^but  the  defend- 
ant expressing  some  doubts  as  to  the  solvency  of  Jakn" 
ston's  personal  estate,  proposed  that  tlie  term  should  be 
sold  by  him,  as  executor^  at  public  sale,  as  if  it  belonged 
to  the  estate  of  his  testator,  and  that  if  it  did  npt  bring 
the  sum  of  S>  2400,  which  he,  the  defendant,  as  execu* 
tor  of  Johnston,  had  paid  for  it,  the  assignment  should 
be  made  directly  to  him — and  that  he  would  stand  re- 
sponsible, as  executor^  for  the  purchase  money.  That 
tlie  land  was,  according  to  this  agreement,  sold,  with- 
out mentioning  the  boundaries,  but  as  a  term  for  yearn 
in  the  Briery  Pocosoiv^that  it  did  not  sell  for  i  2400, 
and  thereupon,  th&  plaintiff  and  his  brother  assigned  it 
to  the  defendant,  with  covenants  for  quiet  eiyoyment. 
That  in  the  deed  of  assignment,  the  laad  was  described 
as  containing  s^  hundred  and  forty  acres*  and  the  boun- 
daries thereof  were  set  forth — ^but  that  it  was  the  intm- 
tion  of  the  parties  thereto,  and  of  the  testator,  that  the 
plaintiff  and  hjls  brother  should  sell  only  that  part  of  the 
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Briery  Poooson  to  which  they  had  title — ^that  by  mis-  Jtnis  1831. 
take,  the  boundaries  set  forth  in  the  deed  covered  a  tract  ""^"^"^^^^ 
of  land  to  which  the  assignees  had  Ao  title— that  the  land  ^^ 
thoft,  by  mistake,  included  within  the  description  in  the  BvmAijr. 
deed,  at  its  execution^  belonged  to  one  Malachi  ChaW" 
berlatidf  who  was  since  dead-— that  Chamberlandf  and 
tlKiae  under  whom  he  claimed,  had  been  for  forty  yearH 
in  ^ossessioiv-^that  at  the  sale  of  the  term  by  the  defend- 
anty  BO  idea  was  entertained  of  selling  the  land  of  Ckam" 
bertandy  neither  did  the  defendant  ever  think  that  Cham- 
tertoa^owned  any  pacrt  of  the  land — ^that  upon  a  sunrey, 
it  turned  out  that  the  boundaries  of  the  deed  executed  by 
the  plaintiff  and  his  brother,  covered  the^land  belonging 
to  Chamberlandy  and  that  the  defendant  had,  upon  as- 
certaining this  feet,  comn\,enced  an  action  upon  the  co- 
venant of  qUief  enjoyment  contained  in  that  deed.  The 
bill  averred,  that  the  land  really  owned  by  the  plaintiff 
and  his  brother,  after  deducting  from  it»  as  described  by  ^ 
the  boundaries,  that  part  belonging  to  Chamberlaudf  ex- 
ceeded ia  quantity  six  hundred  and  forty  acres,  and 
prayed  an  injunction  against  the  action  of  the  defend&nt. 
The  defendant  in  his  answer,  stated,  that  upon  exa- 
mining the  will  of  the  testator,  he  found  the  Briery  Po- 
C0800  bequeathed  by  the  testator  to  two  of  his  sons; 
Uiat  from  thence  he  inferred,  either  that  tlie  purchase 
money  therefor  had  been  scoured  or  paid— -that  soon  af- 
ter probate  of  the  will,  he  discovered  that  lie  had  not  as- 
5iets  to  pay  simple  contract  dcbts-^e  denied  that  he  had 
persuaded  the  piaintifif  to  purchase  at  the  sale  of  his  tes- 
tator*s  assets,  but  stated,  that  at  the  sale  the  plaintiff 
informed  1iim»  that  the  purchase  money  for  the  firiery 
Pocoson  had  not  been  paid,  and  asked  him  if  he  would 
set  off  his,  the  plaintiff's,  bid  for  a  quantity  of  corn, 
against  the  debt  due  upon  that  purchase^— that  supposing 
the  plaintiff  had  a  bond  for  the  amount,  he,  without 
making  due  inquiry,  incautiously  consented.  TbatupoA 
coming  to  a  settlement  with  the  plaintiff,  and  finding 
that  he  had  no  note  or  bond  for  his  debt,  the  defendant 
ivfused  to  comply  until  he  had  taken  counsel-^that  after 
taking  advice,  being  very  anxious  scrupulously  to  fulfil 
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Juki  1831.  his  bargain,  he  agreed  to  allow  the  plaintiff  the  debt  due 
him.  b^t  for  his  own  indemnity  sold  the  term,  as  the 
propci-ty  of  his  testator,  intending  if  it  brought  more 
than  S  2400,  to  give  the  benefit  of  tiie  purchase  to  his 
testator's  estate ;  and  if  not^  to  charge  himself  with  th^ 
sum  of  S2400t  and  take  the  term  on  his  own  account. 
That  at  the  sale  thus  proposed,  nothing  was  bid  for  the 
land ;  and  thereqpon,  the  plaintiff  and  his  brother  con* 
veyed  to  him,  and  thus  flie  purchase  was  forced  upon 
him  against  his  will,  and  solely  to  enable  him  to  com- 
ply with  a  hasty  pledge  given  the  plaintiff.  That  the 
Briery  Pocoson  was  originally  leased  for  a  term  of  years 
by  the  Tuscarora  Indians  to  Tkomas  Pughf  the  grand- 
father of  the  plaintiff,  and  under  whom  he  claimed,  who 
conveyed  one  hundred  acres  tliereof  to  one  Samuel  Wil- 
liamsj  by  whom  it  was  assigned  to  Samuel  fF.  Joknstoiif 
.   i  who  conveyed  to  Ckamherland — ^that  the  boundai*ies  set 

forth  in  the  deed  of  the  plaintiff  and  his  brother,  were 
thase  described  in  tlie  original  lease  to  Thomas  Pugh — 
that  neither  he^  nor  his  testator,  and  as  he  believed, 
neither  the  plaintiff  nor  his  bi*other,  knew  any  thing  of 
the  fact  that  Chamherland*s  land  was  included  wntliiullie 
boundaries  by  which  the  plaintiff  and  his  brother  con- 
veyed, as  the  lands  were  low  and  subject  to  inundation, 
and  no  survey  of  them  had  ever  been  mad^  Ho  ad- 
mitted an  eviction  by  one  BarUetU  claiming  under  Cliam- 
beriandt  and  the  pendency  of  the  action  upon  the  cove- 
nant, and  insisted,  that  as  the  plaintiff  sold,  and«  he 
bought,  by  the  title  papers  alone,  ancl  that  the  convey- 
ance to  him  intended  to  set  forth  the  boundaries  of  the 
original  lease,  there  Wi\s  no  mistake  in  the  contract — 
but  he  got,  and  tlie  defenilant  sold,  exactly  what  wa9 
intended.  And  further,  that  if  the  contract  was  in  any 
way  altered,  it  should  be  rescinded,  and  submitted  to 
re-convey  to  the  plaintiff,  and  account  for  the  rents  and 
profits,  upon  receiving  his  purchase  money,  with  interest. 
Replication  was  taken  to  the  answer  at  spring  term, 
I  ^  1828,  and  a  survey  of  the  land  was  then  ordered.    At 

fiill  term,  18£8,  the  cause  was  ^*  set  for  hearing  on  the 
bill  and  answer,*'  with  leave  to  take  testimony — and  th(> 
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survey  wasr  then  returned;  from  which   it  apfpcarcd,  Jva^lSS* 
that  within  the  boundaries  of  the  plaintiflTs  deed  to  the 
defendant,  there  were,  without  including  the  land  be- 
longing to  Chantberlandf  seven  hundried  and  twenty-one 
acres*    No  depositions  were  fllec!. 

The  case  was  argued  at  length  upon  its  peculiar^  cir- 
cumstances. GastoUf  for  the  plaintiflf^  cited  Hart  v^ 
Ten  Eyck  (2  Joh^is.  C.  JR.  62,  87). 

Seawell  ^  Bogg,  for  the  defendant,    cited  Jer,  Eq* 
•/tin  "366.    Mortimer  \\  Capper  (1  Bro.C.  C.  156)   Oar- 
don  V.  Qordim  (3  Swans.  467)  Cooth  v.  Jackson  (6  Ves. 
.  11,  25)  Leonard  v.  Leonard  (2  Ball  4^  B.  171). 

Haxl,  Judge. — ^A  replication  has  been  filed  in  this 
case  to  the  defendant's  answer;  and  the  cause  is  put 
down  for  hearing  u])on  the  bill,  lanswer  and  savvey. 
The  case  can  therefore  he  decided  for  the  plaintiffs,  only 
upon  the  facts  whicli  the  defendant  admits,  as  responsive 
to  the  allegations  of  the  bill.  It  is  thei*efore  inipoKant, 
that  those- facts  or  acimissions  should  be  well  understood. 

His  Honor  then  stated  the  substance  of  the  answer  aa 
given  above,  and  proceeded:  It  is  therefore  the  opinion 
of  the  defendant,  that  the  plaintiff  conveyed  land  to  him,^ 
which  neither  he  nor  his  brother  believetl  was  included 
in  tlie  boundaries  set  forth  in  the  deed,  and  which 
they  both  knew  belonged  to  another  perf^on.  The  bill 
is  filed  to  rectify  the  mistake. 

But  the  defendant  insists,  that  as  the  parties  were  ig^- 
norant  of  the  Jines,  and  had  not, the  means  of  ascertain-' 
ing  them  by  a  survey,  the  vendors  nfeant  to  sell,  and  he 
to  purchase  all  the  lands  described  in  the  deed  to  the  cU 
der  fti^A,  grandfathei*  of  tiie  plaintiffs^^— that  he  looked 
to  tlie  paper  title  only.  If  a  person  was  purchasing 
another^s  interest  in  lands,  in  no  respect  located,  there* 
might  be  some  ground  for  such  a  claim.  But  in  this 
case,  the  parties  had  a  knowledge  of  the  land  sold,  bat 
not  of  its  particular  bouhdaries  ;  for  the  defe^'.dant  de* 
scribes  it  as  low,  flat  land,  uncleared  and  covei'eii  with 
water  in  the  winter.  And  neithe*/  party  ever  u.-ciimed^ 
that  lAambertan^s  land  was  jpurt  of  it.  For  it  seeidit 
Voii.  IL  *6 
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Jdwb  183L  that  BariktU  who  claimed  under  Chamherland^  was  in  ac* 
'  tual  posBession  of  that  land. 

0.  The  defendant  ceiiainly  got  a  title  for  less  land  than 

'*  the  boundaries  of  his  deed  cover.  But  deducting  the 
Chamberland  tract,  the  deed  conveys  more  land  than  »x 
hundred  and  forty  acres,  the  quantity  it  calls  for. 

Per  Curiam. — Injvkction  pebpetuateii. 


The  Attorney  General  upon  the  relation  of  George 

Eason  v.  James  Perkins. 

Wb^retlieovner  oflandadjoimnganoldmill  site  aought  to  eojow 
the  erection  of  a  new  mill,  and  it  was  ascertained  by  a  verdict,  that 
the  mill,  the'  injurious  to  the  health  of  the  plaintiff's  family,  was  ad- 
vantageous to  the  public,  relief  was  refused;  especially  as*thc  old 
mill  was  erected  before  the  plaintiff  purchased. 

Thec&seaofjittomfy  General  y.  Huutar  {ante  I  vol.  IS,)  and  Attorney 
General  v.  Blount,  (4  Hawks siS4i,)  approved  by  Ruffix,  Judgte 

The  bill,  originally  filed  in  Pitt,  alleged  that  one 
Jfooring  had  ibrmerly  erected  a  dam,  and  built  a  mill 
hear  the  house  of  the  relator — that  the  mill-pond  ex- 
tended within  eighty  yards  of  tlie  house — ^that  while  the 
mill  was  kept  up,  it  i-cndered  tlie  adjoining  country,  and 
particularly  the  residence  of  the  relator,  unhealthy,  in- 
somuch as  to  be  a  nuisance,  and  that  it  was  of  no  public 
convenience,  and  only  worked,  during  the  wet  season — 
that  in  the  year  1820,^  it  was  much  injured,  and  that 
Mooring  finding  it  unprofitable,  had  permitted  it  to  go 
to  ruin.  That  from  this  period,  there  was  an  improve- 
ment in  the  healthr  of  the  neighbonrhood.,  and  particu- 
larly in  that  of  the  relator^s  family— that  M)oring  hav- 
ing died,  the  site  of  the  mill  was  purchased  by  the  de- 
fendant, who  had  commenced  rebuilding  the  dam.  The 
prayer  was  for  an  injunction  to  i^estrain  the  defendant 
from  rebuilding  the  mill  and  datti. 

The  defendant,  in  his  answer,  *  admitted  the  fact  of 
Mooring* 8  having  formerly  ow^ned  the  mill,  and 
his  purchase  of  the  land  on  which  it  was  situated, 
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\duch  he-averred  took  place  in  tbe  year  18S8 — ^Iie  also  JvnlSdl. 
admitted  his  intention  of.  r^uilding  the  mill,  having 
Ibnned  that  resolution^  in  confluence  of  the  earnest  re- 
quest of  the  neighbourhood;  He  alleged^  that  the  old 
mill  was  in  existence  in  the  jeai*  1795,  wiien  the  relator 
purchased  the  land  on  which  he  lived — ^th^it  it  had  con- 
tinued in  operation  from*  that  period  until  J^boring  per- 
mitted it  to  go  to  ruin«  without  any  complaint  on  the 
part  of  the  relator.  He  i^i^sted  that  JIfooring  had  never 
abandoned  the  intention  of  rebuilding,  hut  had  actually 
prqMired  timbers  for  that  purpose,  and  denied  that  the 
old  raill-pond  had,  or  that  th*e  new  one  would  have,  an 
injurious  effect  upon  the  health  of  the  neighbourhood. 

The  points  on  which  the  parties  were  at  issue,  were 
submitted  to  a  jury,  m  ho  found  that  the  proposed  pond 
^ould  overflow  some  land  belonging  to  .the  relator : 
that  the  health  of  the  relator*  and  of  his  family  would 
be  injured  thereby,  but  not  tiiat  of  tlie  neighbourhood ; 
and  that  the  erectioi\  of  the  proposed  mill  would  be  of 
public  utility,  and  not  a  nuisance, 

Oa$iau^  for  the  plaintiff,  cited  Gardner  v.  JSTewburgh 
(S  Jokas.  C.  R  162)  Jfewhurgh  T.  C.  v.  Mller  (5  Id. 
101). 

The  Mtarney- General  ^  Hogg,  for  the  defendant,  cited 
AeL  Gfiu  V.  Cteaxer  (18  Ve9.  211)  Van  Bergen  v.  Van 
Bergen  (B  Johns.  C.  R.  282)  AiU  Gen.  v.  Mdtds  (6. 
Ves.  336.)  3  JCenVs  Cam.  358.  Cam.  JHg.  Jldion  on  the 
ease  M.  Jfuiiance  G*  Bex  v.  Cross  (12  E.  C.  L.  2216) 


RvTTiN,  Judge. — ^The  arguments  at  the  bar  took  a 

wide  range,  embracing  a  discussion  of  almost  the  whole 

jurisdiction  of  this  court,  under  the  head  of  nuisance. 

it  is  not  intended  to  notice  all  the  {loints  of  controversy; 

beeause  the  court  is  under  no  necessity  of  laying  down 

Any  general  principles  for  the  decision  of  tliis  case.     It 

stands  oq  rery  special  drcumstances,  found  upon  issues 

™l^«8ted  by  the  parties. 

'*  *«  arfinittcd,  that  for  the  ordinary  damage  to  the 
plainfijf.^  i^nd  by  flooding  it,  there  is  a  remedy  by  action; 
U^'  ^^^it  is  ^  adequate  remedy.     On  that  score  thef^ 
^^^fposition  of  this  court  is  not  asked. 


/ 
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juKB  1881.  But  it  ifi  said,  that  the  injury  to  the  plaiittiflr's  health 
and  that  of  hi«i  family  is  one/  \vhich  cannot  he  ascer- 
tained at  law ;  much  kss,  adequately  compensated  ;  and 
that  a  jiist  apprehension  of  it  fo^ras  a  proper  case  for  the 
pi-eventire  justice  of  equity,  by  injunction. 

It  may  be  so,  wlierc  the  nuisance,  thus  o}ieratingupon 
an  individual)  arises  froin  an 'establishment  ma^e  idk* 
right  affected  is  Personal  gratiftcation,  or  mere  private  profit.  It  is  cer- 
clcar,  or  the  in-  tain,  that  equity  does,  in  some  instances,  restrain  mere 
injunction*  arc  private  nuisances.  But  it  is  equally  certain  that  it  is 
granted  against  ^^^t  forwai-d  to  do  SO,  unless  they  interfere  with  a  clear 
sances,  origina-  right  long  previously  enjoyed  ;  or  will  be  followed  by 
mente  ftw^*^^**^!  irreparable  mischief,  which  makes  immediate  action  a 
nal  gratification  duty  founded  on  iinpci'ious  necessity.  These  are  gene- 
fit  l^^""  ^"^  ral  doctrines.     And  the  destruction  of  health  might  well 

be  considei-ed  a  case  of  irreparable  mischief,  in  a  case 
where  private  cmolurficnt  alone  is  looked  to  on  theotlier 
side.  But  our  views  cannot  be  tlius  limited  in  tin;  case 
before  us.  Mills  are  necessary  public  conveniences ;  and 
water  ijiills  the  ordinary  and  almost  the  universal  kind  in 
this  state.     It  is  a  maxim,  tiiat  private  right  must  yield 

But  private     .  ,  i-  .  i  ^  j.- 

rirhtmiutjupon  ^®  public  convenience,  upon  adequate  compensationr 
adequate  com-  Without  adverting  to  the  variety  of  subjects  to  which 
to  public  conve-  coui-ts  have  applied  it,  it  is  sufficient  for  the  occasion  to  i^e- 
JjF'*^^?  ^<^o^  mark,  that  the  legislature  hath  by  divers  statutes  ex- 
not  inter^re  by  tettded  it  to  mills.  In  a  modem  act,  it  has  been  carried 
injunction,         ^^  the  unusual  extent  of  taking  away   the  common  law 

where  Uiepubhc  o  i  i  •       i 

benefits  result-  action,  until  the  fua^itumof  damage  has  been  ascertained, 
StoblhSm^nt*^  by  a  peculiar  method,  to  be  more  than  £  10  annually, 
exceed  the  pri-  If  less,  it  amounts  to  a  compulsory  lease  for  five  years, 
vate  inconveni-  j^  ^^^  ^^^  ^,^^^  ^^^  damages  of  the  plaintiff  wijl  be  less 

tlian  the  sum  specified  ifi  the  act  It  would  be  strange, 
if  this  court  were  to  prohibit  the  ci*ection  of  a  milt  ftr 
which,  if  erected,  the  party,  by  jKJsitive  enactment  of  the 
legislature,  can  have  no  action  at  common  law.  If  the 
plaintiff  rely  on  the  magnitude  of  the  injury,  he  ought 
to  have  put  it  to  the  jury  to  assess  the  probable  amount, 
or  at  least  to  have  made  proof,  to  rebut  an  inference 
fairly  deducible  from  the  verdict.  Thejury  have  found, 
that  the  mill  will  be  a  convenience  to  the  neighborhood. 


ence. 
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and  of  public  .utility ;  and  that  the  health  of  the  neigh-  Jonisai. 
boriHiod  Jivill  not  be  inptredt  but  that  of  the  plaintiff's 
fiunily  will — tho'  to  what  extent  or  what  probable  ex- 
tenty  it  is  not  said.     The  argament  is,  that  this  is  euffi- 
cient ;  for  it  is  impossiJbJe  for  a  jury  to  say ,  which  fever 
iscansed  by  the  pond,  or  by  the  general  insalubrity  of  the 
dimate ;  and  that  though  the  lower  part  of  the  state  be 
unwholesome^  yet  the  {pestilence  ought  not  to  be  aggrava- 
ted by  artificial  causes«  True;  that  is^ from  wantonness OV 
for  mere  gain's  sake;  which  would  be  wicked  gain  indeed. 
But  where  a  general  convenience  is  involved,  it  cpnstitute.s 
a  preponderating  consideration^  unless  in  itself  it  also  pro- 
duce a  general  mischief»orno  compensation  is  awai*fled  for 
(heinvasion  of {>rivate right.  Compejisationisinthis  case 
amply  provided  for  by  tlic  inquisition  of  a  jury  upon  the 
amount  of  damages.     The  general  mischief  consists  in 
corrupting  the  atmosphere,  so  as  to  affect  the  genei*al 
health  of  the  neighbjorhood.     If  it  extend  only  to  one 
family^  jt  cannot,  as  a  general  rule,,  be  held  a  nuisance, 
under  this  head,  to  be  redressed  by  abatement  or  injunc- 
tion.    A  case  may  ari£(e,  as  supposed  at  the  bar,  of  the 
pond  of  an  insignificant  mill,  throwing  off  vapours  de- 
structive to  tlie  healthfulness  of  a  large  landed'  estate ; 
a  case,  in  which  between  tlie  public  convenience  and  pri- 
vate suffering  there  is  no  kind  of  comparison ;  wherein 
the  court  would  act*    But  the  circumstances  must  be  i 
specially  shown.     None  suph  appear  here.     There  isf 
nothing  in  tluscasebuttlieintc^est  ofa  single  individual, ' 
to  weigh  against  public  utility.     This  will  not  suffice. 
Wo  must  take  notice,  that  in  ttiis  climate  a  less  injuiy 
than  that  can  hardly  be  expected  from  any  mi|l.     Wc     The  erection 

.11.1^  1    **'    "*Jls  where 

must,  take  notice,  that  the  legiajature    was  as  much  they  are  not  nui. 
aware  of  that  fact  as  we  are;  and  yet  that  they  have  ^f^^»   ^^in? 

-^  .    .        "^  'aiithonzed   by 

encouraged  the  building  of  mills  by  restraining  Hucces-  law»  a  court  of 
sive  actions  for  the  private,  injury,  and  also  authorized.  J^JJ^^^S''^  "^ 
the  County  Courts  to  order  the  building  on  the  lands  of  tion  of  one,  sim- 
another,  unless  the  mill  would  *♦  create  a  nuisance  to  the  arfLcSShehLi^ 
ntighharhood.**  {^d  of  1777,  Rev.  c.  122.)  Thi.9  is  an  ofonefamDy. 
exposition  of  a  principle  from  the  source  ofthe  law,  which 
the  court  must  respect. 
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It  might  be  material  too,  that  the  plaintiff;  and  those 
under  whom  he  claims,  submitted  for  forty  years  to  this 
grievance;  that  he  bought  his  land  in  1795,  while  it 
subsisted,  and  allowed  its  continuance  for  five  and  twenty 
yeare.  That  is  indeed  no  positive  bar  to  a  i^raedy  ;  Init 
it  is  a  powerful  reason,  why  tins  court  should  leave  him 
to  his  legal  remedy.  He  and  the  defendant  must  both 
have  calculated  the  value  and  the  inconvenience  of  tlie 
mill,  and  its  attendant  consequences,  when  tltey  made 
their  purchases. 

But  tlu5  stress  of  tlie  case  lies  in  the  otlier  circum- 
stances. L€«s  harm,  cannot  follow  the  building  of  a  mill 
in  the  alluvial  region  of  the  State,  than  the  i-enderingof 
one  plantafion  less  salubrious.  •  To  ])crpetuate  this  in- 
.junction,  would  be  to  issue  one  against  tl^  erection  of 
another  mill  below  the  falls  in  our  rivera. 

The  ca^cs  heretofore  in  this  .  court  arc  entirely ,  dis- 
tiDguishablc.  JUtornejf-Gen.  v.  BlonnU  and  .^Womey- 
Oen.  v,  Hwnter,  were  founded  on  facts  diametrically 
oiq)08ite  to  the  present  Thei»e  the  health  of  ioums  was 
put  in  jeopardy.  Crudup  v.  Carpenter^  turned  materia 
ally  on  the  contract,  and  the  extent  of  damage,  ascer- 
tained by  the  verdicts  at  law,  in  comparison  with  tlic 
value  of  the  mill  property.  Upon  neither  of  those  prin- 
ciples, nor  any  other  compatible  with  legislative  policy 
or  chancery  pi-ccedeiits,  can  thsB  bill  be  sustained.  It 
must  therefore  be  dismissed  with  costs. 

p£R«CuRiAM. — Bill  DisMisSEin 


£oMUJSD  p.  McNair  v.  Thomas  Ragland. 

As  matiy  executions,  of  any  kind,  as  the  plaintiff  chooses,  may  be 
sued  out  oh  tlie  same  judgment— but  if  executed  wvongluUy,  or 
irregularly,  it  is  at  his  peril. 

At    this    term,    Scawellf  GastQU  ^  and    Badger^    fop 
the  plaintiff,  moved  for  several  writs  otjieri  facias  on 

*  This  case  was  uot  reported,  as  it  wa»  decided  $jDlely  upon  the  8pe« 
ctel  teems  of  an  agreci^eiait 


sufheme  cotniT  of  norti^cabojlika. 
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the  decree  entefed-against  the  defendant  at  the  last' term,   J*'**  I8ai. 
{ante  1  -OoL  516)  directed  to  the  sheriffs  of  several  dif- 
ferent counties;  suggesting  that  the  defendant  removed 
his  slaves  from  county  to  county,  so  as  to  prevent  a 
seizure  of  them. 

The  counsel  admitted,  that  such  practice  had  not  been 
commcm  in  this  State,  butcon  tended  that  it  was  perfectly 
well  settled  in  England  ;  and  they  cited  Tidd^s  Practice 
1032.  Primro$e  v.  Gibson  (16  Eng.  Com.  Law  78)  and 
MUler  V.  Fametl  (l  /d.  414.) 

J\rash  Sr  fVinstoUf  for  the  defendant, 

RuFFiN,  Judge. — -A  motion  has  been  made  in  this 
case,  for  liberty  to  sue  out  two  or  more  writs  of  ^cri 
facias  to  different  counties.  Such  a  practice  has  not 
yet  prevailed  generally  in  this  State  ;  though  in  one  part 
of  \U  1  learn,  thiM^,  at  one  time,  it  was  common  to  re- 
turn,  in  vacation,  a  writ  to  one  county,  and  take  out 
another  for  a  different  couaty.  The  convenience  and 
utility  of  the  practice  aiHJ  sw  apparent,  that  the  coui-tfelt 
from  the  beginning  no  ditiiculty  in  granting  the  motion, 
but  the  want  of  a  precedent.  It  is  just  and  reasonable 
to  give  a  Creditor  every  facility  for  the  security  and  col- 
lection of  his  debt ;  which  is  t'le  moi'O  necessai*y  here, 
since  a  most  valuable  portion  of  the  pi-operty  of  our  citi- 
zens is  so  easiivrcniovc4l  froni  one  count V  to  anotlicr. 
And  we  arc  glad  to  find,  that-  it  is  a  well  known  pro- 
ceedmg  iu  England,  to  sue  out. as  many  executions  as 
the  jjarty  chooses  ;  he  taking  care  how  he  uses  them. 
For  if  lie  abuse  the  process,  the  court  would  unhesitat- 
ingly set  it  aside,  and  leave  him  exposed  to  the  v  action 
of  the  person  aggrieved.  If  he  sue  out!  a^.  ftu  and  pro- 
ceed on  it,  he  cannot  execute  a  ca.  sa.  until  a  return  of 
the  other,  and  a  proper  credit  on  the  process  against  tlie 
body.  .  This  is  necessary,  that  the  officer  may  know  the 
sum  for  which  he  detains  the  prisoner.  And  he  levies 
both  writs  of^.  fUf  under  a  i*esponsibility  for  seizing  too 
much.  He'must  take  care  not  to  sell  upon  the  second 
seizure,  until  he  has  done  so  under  the  fn-st,  and  given 
the  proper  credit. 
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joare  1831,       jgr.  TiM  states  the  suing  out  of  two  writs  of^.  fa.  to 

'•^^'''^**'    be  a  settled  practice  {TiM's  Pr.  1032).    And  the  cased 

BuowKiire   ^^  MxUer  V.  Pameli  and  Primrose  v.  Gibson,  are  instances 

Paatt.      of  ^finja.  arid  a  oa.  «fti  issued  at  once.   There  were  mo- 

If  a  fi,fa  and  tions  to  sct  them  aside  ;  but  the  court  swd  it  was  per- 

a  ca. «!.  are  both  fectly  regular — only  the  ca.  so*  could  not  be.  acted  on  alter 

te^caTnotbt  e*x-  a  levy  of  th&Ji.fa.  untileither  a  sale  or  due  discharge  of 

ecuted  until  the  ^j^  cflfects*     The  result  of  our  examination  is,  that  the 

former    is   re-  .      ,    .  ^  i  -i* 

tttmed.  plaintiff  may  sue  out  what  executlorts,  and  as  many  ot 

them  as  lie  chooses  ;  but  he  acts  on  them  wrongfully,  or 
irregularly,  at  his  peril* 

JPbr  Curiam. — 'Motion  ai*i»owe». 


James  Browning  and  Elizabeth  his  wifcj 
William  N.  Pratt  and  Moses  S.  Pratt. 

No  decree  can  be  pronounced  for  the  plaintiiT,  upon  a  bill  suggesting 
fnuid  in  p|*ocunnga  dee4  &nd  praying  to  have  it  cancelled,  And  for 
a  re-cohveyance,  where  the  answer  and  proofs  do  pot  support  the 
allegations,  but  establish  a  case  entitling  the  plaintiff,  upon  a  proper 
bill,  to  a  redemption. 

Tliis  hill  was  filed  in  Orange,  and  alleged  that  the 
plaintLBT  Ja?Re«  was  seised  in  right  of  his  wife,  the  plain- 
tiff, Blixabeth.  of  two  tracts  of  land  containing  twohun-' 
dred  and  twenty-five  acres,  worth  S500  ;  that  he  had 
obtained  a  judgment  before  a  justice  of  the  peace,  a- 
gainst  one  ^mes,  execution  upon  which  issued  to  the 
defendant  MoseSf  who  was  a  deputy  sheriff,  and  was  le- 
vied upon  some  horses,  which  the  plaintiff,  James^  con- 
tended to  be  the  property  of  the  defendant  in  that  execu- 
tion. That  the  plaintiff  finding  they  were  claimed  by 
one  fVarreiiy  refused  to  litigate  the  question  of  property 
in  the  horses  with  liim,  but  that  the  defendants  pretend- 
ing great  friendship  for  the  plaintiff,  advised  him  that 
there  was  no  danger,  and  prevailed  on  him  to  have  the 
horses  levied  on.    That  the  defendants  informed  thi* 
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pUintiff  Jame$9  that  before  a  sale  could  take  place,  it  J«i^  1831. 
was  necessary  for  him  to  sign  a  writing ;  that  being  en*  iT^^"^ 
tirely  iUitei*ale,  and  confiding  in  the  friendship  of  tiie        9^ 
defendants,  the  plaintiff,  James,  executed  the  writing,      f»*^- 
without  having  it  read  to  him — and  thereupottf  a  sale  oS 
the  horses  took  place,  when  they  were  bought  by  the  de- 
fentent,  fFUli&m — ^that  afterwards,    ff^arren  recovered 
«C  the  defendant^  ^Moses^  in  an^  action  of  trespass  for 
Miaing  the  horses,  and  the  ^aintiff  was  informed  that 
Us  land  must  be  sold  to  satisfy  the  judgment-^as  the 
paper  he  had  executed  was  a  deed  conveying  his  land, 
in  trust,  to* secure  the  defendant,  M}$e$9  in  selling  un* 
der  the  execiition*     That  at  the  $ale,  the  land  was  cried 
by  the  defendant,  J^toses^  and  was  purchased  by  the  de- 
fisndant,  WiUium,  for  %  80 — ^that  after  the  sale,  the  de^ 
fendants  tendered  to  the  plaintiff,  Jamts,  two  deeds  and  in-- 
formed  him  that  the  land  now  belonged  to  the  defendan 
William ;  hut  that  if  he,  tiie  plaintiff,  would  sign  those 
deeds,  be  might  redeem  it  by  the  payment  of  S 100  within 
two  months.  That  being  as  yet  cnti  rely  blind  to  the  arts  of 
the  defendants,  and  uiformed  that  the  deeds  contained  a 
clause  for  redemption,  the  plaintiff  not  only  executed 
tiiose  deeds,  but  procured  his  wife,  tlie  plaintiff,  Elixa* 
bethf  to  do  so  likewise — ^that  within  two  mouths,  John 
Medmond9  the  father  of  the  plaintiff  Elixahethf  tendered 
the  sum  of  one  hundred  dollars  to  the  defendant  ^^12- 
liam,  and  demanded  a  reconveyance  in  behalf  of  the 
plaintiff  Elisiabethf  which  was  refused.     The  bill    then 
charged,  in  sti*ong  terms,  a  fraudulent  conspiracy  be- 
tween the  defendants,  to  take  advantage  of  the  confidence 
of  the   plaintiff  JameSf  and  by  false  and  fraudulent  re- 
presentations, rendered  effective  by  his  extreme  igno- 
sance,  to  cheat  him  out  of  his  land^  averring  that  the 
defendants  had  procured  from  him  absolute  conveyances, 
without  paying  any  consideration,  and  prayed  that  the 
deeds  might  be  cancelled,  and  for  a  reconveyance. 

The  defendants,  in  their  answer,  admitted  the  fact  of 
the  plaintiff's  having  obtained  a  judgment  against  Jesse 
JameSj  and  of  the  levy  upon  the  horses  claimed  by  fi^ar* 
rem  ;  but  they  denied  having,  by  any  representations^  ^- 

Voi.il  *r 
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juwE  1831.  duced  the  plaintiff  to  press  a  sale  of  thos^  horses  ;  on 
Bbowr  ^^^  contrary,  they  averred,  that  the  plaintiff  had,  of  his 
V,  own  accord,  applied  to  the  defendant  Moses^  to  sell, 
'^*^"'*  and  to  the  defendant  fPUliam,  to  huy.  That  the  de- 
fendant, Moses,  i*efused  to  sell  under  the  execution,  un- 
less the  plaintiff  would  indemnify  him,  which  the  plain- 
tiff then  verbally  agreed  to  do — that  the  defendant,  WU^ 
^  Kanij  reftised  eiLpressly  to  purchase,  unless  the  plaintiff 
would  give  him  a  written  indemnity  against  the  claim 
of  Warren,  which  the  plaintiff  agreed  to  do,  and  which 
was  then  drawn  and  executed.  That  fVarren  had  reco- 
veiled  of  the  deft^ndant  William,  the  value  of  the  horses, 
and  the  plaintiff  having  absconded,  an  attachment  against 
liis  p^>p^rty  was  sued  out,  upon  the  indemnity  given  the 
defendant  fFitliam — ^that  before  the  return  day  of  the 
writ,  "the  plaintiff  applied  to  the  defendant  fFiUiam,  and 
entreated  him  to  take  it  iip,  stating,  that  if  returned,  it 
would  only  cause  an  accumulation  of  costs,  and  averring 
his  willingness  to  have  his,  the  plaintiff's,  property 
sold,  to  satisfy  the  execution  in  favor  of  Warren  against 
tlic  defendant  William — ^that  this  offer  was  accepted, 
and  an  agi-eement  to  that  effect  dfawn  and  signed  by  the 
plaintiff — that  in  pursuance  of  tliis  agreement,  a  sale  of 
the  property  of  the  plaintiff  was  advertised  by  him,  at 
which  many  people  attended— that  the  plaintiff  attend- 
ed, anil  delivered  the  property  to  tlie  crier,  who  was 
the  defendant.  Moses,  and  who  acted  at  the  rex]uest  of 
the  plaintiff — ^that  the  personal  property  of  the  plaintiff 
was  very  small,  and  did  not  produce  a  sum  sufficient  to 
satisfy  the  execution  ;  and  thereupon,  a  tract  of  land, 
containing  one  hundred  aud  twenty  five  acres,  was  of- 
t  fered  for  sale — ^but .  the  plaintiff,  Elizabelk,  refusing  to 

join  in  the  conveyance,  the  life  estate  of  the  plaintiff. 
James,  was  sold,  and  purchased  by  the  defendant  WH^ 
Ham,  for  g  20 — ^th at  these  sales  left  about  S80  of  tlie 
debt  u^isatisfied,  which  was  more  than  the  plaiintiff* 
James  life  estate  in  the  other  tract,  upon  which  he  lived, 
would  sell  for,  and  that  the  defendant,  WiUiam,  on  the 
evening  of  that  day,  agreed  to  huy  the  tract  for  that  sum, 
if  the  plaintiffs  would  join  in  a  deed  to  him.    That  the 
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plaintiffs  consented,  to  these  tetips,  upon  condition  of  be-   Ji^>  1031^ 
iBg  permitted  to  redeem  within  two  months,  which  was    J^^^^^^ 
agreed  to,  and  thereupon  a  deed  was  executed  by  the         v. 
plaintiffs  to  the  defendant  JVilliam,  for   the  lancl — but      P*^*".* 
that  the  plaintiff*  Eliwbfth^  hadsubsequently  i*efused  to 
consent  to  the  same,  upon  her  privy  examination.    That 
no  clause  for  .redemption  was  inserted  in,  the  deed,  npt 
for  any  fcaudulent  purpose,  but  because  no  expectation 
iiad  been  entertained  of  selling  any  title  but.  that  of  the 
plaintiff,  Jutnts^  and  the  deeds  had  been  prepared  before 
the  sale.     The  defendant  ffitliam^  denied  positively, 
that  the  agreement  for  redemption  extended  to  both  traclB, 
and  insisted  that  it  was  confined  to  the  home  plai\tation. 
He  admitted  a. tender  of  S 100 by  liedmoniU  and  adcmand 
of  a  reconveyance  Qf  both  tracts,  and  his  refusal  to  com- 
ply ;  but- averred,  that  he  then  stated  to  Redjnond,  th^t 
he  w^as  willing  to  reconvey  the  home  tract,  upon  the  re- 
payment of  S80,  but  that  this  jjroposaf  was  rejected  by 
Redmond* 

Replication  was  taken  to*  the  ans^Trs,  and  niany  de- 
positions filed.  They  all  supported  tlie  answer,  except 
as  to  the  fact  whether  the  agreement  for  redemption  ex- 
tended to  both  tracts,  or  was  conflncd  to  tbc  home  plan- 
tation. Upon  that  point,  the  evidence  was  contra- 
dictory. 

Tlie  cause  was  submitted  by  Badger,  fyv  the  plain- 
tiffsy  and  JV*as&9  for  t|)o  defendants. 

RvmNf  Judge. — ^The  court  would  gitidly  in  this,  as 
in  every  case,  administer  jiLstice  accoixllngto  the  true 
rights  of  the  parties,  as  collected  ft»om  any  part  of  the 
pleadings  or  proofs.  There  seems  to  have  been  an.agree- 
ment  for  the  redemption  of  the  home  tract ;  and  if  the 
frame  of  the  bilj  put  it  in  our  power,  that  would  be  de- 
creed. But  the  case  is  there  stated  in  a  manner  so  fo- 
reign from  the  trutli,  and  with  a  view  to  relief  so  entirely 
different,  as  not  to  put  in  issue  the  question  of  re- 
demption, and  render  any  of  the  examination  of  tiie  wit- 
nesses to  that  point  relevant  or  competent ;  or  even  to 
authorize  a  d^rce  upon  a  particular  admission  of  the 
defendants.    *  ' 
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His  Honor  here  repeated  the  substance  of  the  bill  as 
above  stated,  and  proceeded  as  foRows  :  Hie  first  ob- 
servation which  the  case,  thus  stated,  calls  for.  is,  that 
the  wife  was  improperly  made  a  plaintiff.  Her  rights 
The  wife  is  ui  were  not  affected,  as  she  did  not  execute  the  d^  of 
S^^Tb^fttf set  t^'^'st,  or  apy  other  conveyance,  accolrdihg  to  the  charged 
aside  a  deed  for  of  the  bill.  The  deed,  if  any,  was  tliat  of  the'  husband^ 
lently  procur^  *"^  operated  upon  his  own  estate  only:  For  which  rear 
from  hep  has-  gon  the  bill  of  t^e  wife  would  necessarily  be  dismissed. 

But  upon  the  answer  and  proofs,  it  turns  out,  that  not 
one  material  allegation  of  the  bill  is  true.  There  was 
no  deed  of  trust,  nor  a  conveyance  of  any  sort,  obtained 
from  Browniuff  before  the  sale.  There  was  no  pretence 
of  selling  under  such  authority.  There  was  no  fraud  or 
deception  in  obtaining  a  sale,  or  in  the  defendant's  pur- 
chase. The  answer  states,  and  witnesses  on  both  sides 
prove,  that  for  a  just  demand,  the  defendant  FFtUtam 
was  about  suing  Brownings  who  besought  him  not  to  do 
so,  and  agreed  to  raise  the  money  by  a.  sale  of  his  pro- 
perty without  suit.  That  accordingly,  he  himself  ad- 
vertised the  sale,  and  was  present  at  it ;  that  he  deli- 
vered the  articles  for  sale,  and  got  the  defendant  Moses 
to  cry  them ;  and  that,  at  such  public  sale,  the  defen- 
dant WHliam  purchased  one  of  the  tracts  of  land,  and  on 
the  evening  of  the  same  day,  by  agreement  and  deed, 
made  and  executed  in  the  presence  of  a  crowd  of  people^ 
purchased  from  Browning  and  wife  tile  other*  tract. 
This  obviously  answers  the  wholeMU  ;  and  being  proved 
to  be  true,  annuls  all  the  equity  alleged. 

But  the  answer,  going  beyond  the  matter  of  the  bill, 
admits  that  at  the  sale  the  defendant  ff'UUam  purchased 
one  of  the  tracts  of  land  at  jSSO,  and  took  a  conveyance 
from  BroTvning'p  whose  wife  would  not  join  in  the  sale 
and  conveyance,  which  caused  it  to  sell  so  low.  It  fur- 
ther states,  that  jS80  yet  remained  to -be  raised,  and  that 
Browning's  life  estate  in  the  other  (home)  tract  would 
not  bring  it ;  but  that  he,  William,  proposed  to  give  that 
sum  for  it,  if  the  husband  and  wife  would  both  oonvey  that 
tract  in  fee  to  him:  and  it  further  admits,  that  this  last 
tract  was  to  be  subject  to  redemption  by  JWr^.  Brownings 
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if  sh^  riimrid  repay  the  same  sum  within  two  ibontiis,  Ivvxissi. 

tfidttatimder  that  agreement  Bnmnviig  and  wife  did    ^-^""^^•^^ 

convey  the  home  tract,  tho'  she  refused  to  execute  the         r. 

deed  for  the  other,  and  hath  since  refused  to  be  privily     P»^'n'% 

examilied  to  that  which  she  did  execute.     To  this  state* 

meat  Hiere  is  foil  proof  by  many  witnesses  on  each  side, 

in  e^ery  particular  hut  ofie  :  that  is  the  point,  whetlier 

the  agreement  for  redemption  extended  to  both  tracts^ 

or  related  to  the  home  tract  alone.    For  it  seems^  that 

Mrs*  Brownings  father  aftel* wards  tendered  8100  on  her 

behalf,  and  claimed  a  i^onveyance.;  w^hich  th*e  4lefen- 

dant  refused  as  to  the  first  tract,  but  offered  for  jg80,»  as 

to  the  home  tract.     Bdt  {hat  was  not  accepted  unless 

both  pieces  could  be  got ;  and  thereupon  this  suit  was 

brought.    Upon  the  proofs  on  this  disputed  point,  tlie 

preponderance  is,  in  the  opinion  of  the  coort»  with,  the 

defendants,  were  it  proper  to  consiider  them.     But  as  gre  not  material 

Hiey  are  mantfitotly  out  of  the  pleadings,  they  cannot  bo  ^«  ^»y  i«»^^  ^«- 

■-.       ,  ...  .  tween  the    par- 

faeard  ;  for  they  are  not  matenaf  to  any  isgtic  between  ties  cannot  be 
the  parties,  and  consequently  have  no  sanction  for  thoir  j^**^.  ^^^^  *^ 
travD. 

WiH  the  answer,  of  the  defendants  antiioi*ize  a  decree  The  piain'tifT 
to  the  extent  of  the  admissions  made  in  it  ?  In  some  ^^^  ^  decree 
cases  it  might.     For  it  is  not  necessary  that  the  bill  «oJeiy  upon  the 

*'     ,        _,  ,  ,  .^,    admission  in  the 

should  precisely  allege  every  matter  m  accordance  with  answer,  btit  tiie 
the  proofs,  or  the  admissiona  of  the  answer.    But  it  is  jdm>«ion  must 

*^        ^  , ,  1        •  nsiVQ    some    pe- 

reqoimle,  Aat  its  statement  should  have  some  semblance  ferenee  to  the 
of  the  reality  ;  and  that  an  admission  in  the  answ^,  to  Jj^i^ii^*^^  ^ot 
he  acted  ^n,  should  have  reference  to,  or  bearing  en  the  be  entirely  m  a^ 
case  made  in  the  bill,  and  not  be  in  entire  avoidance  of  >^«5dance  of  it. 
it     Here  a  simple  question  of  redemption,  in  which  the 
real  controversy  is  confined  to  the  single  point  of  fact, 
whether  one  or  two  tracts  of  land  should  be  redeemed,  is 
aHpgether  dlsgnised,  tmA  turned  into  a  case  of  aggra- 
vated fraad  made  op  of  falsehood^  oppression,  breach  of 
conlidence,  treachery,  and  undue  advantage  taken  of  an  . 

illiterate  man  ;  on  which  is  founded  a  prayer  to  cancfsl  can  be   ^ven 
the  deeds,  or  for  an  absolute  reconveyance.    The  court  co^J^^^tr'thc 
cannot  give  relief  contrary  to  that  asked  for,  and  cm  a  prayer  of  thr  bill 
case,  lbs' appearing  in  the  answer,  standing  directly  ^\j^^^^^*^^ 
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ju^E  1831.  opposed  to  that  stated  by  the  plaintiff.  When  the  plain- 
tiff ask^  us  to  rescind  a  contract  upon  a  fraud  of  this 
sortf  we  cannot  affirm  an  essentially  different  contract^ 
and  decree  i*clief  on  it  as  affirmed.  Upon  a  case  and 
be  cancelled,  a  prayer  to  Cancel  deeds,  we  cannot  set  them  up,  upon  the 
decreeinaffinn-  g^^mjj  ^f  ^  f^^^^  specific  agreement  for  redemption,  and 

ntn  be  made.  decree  g^uch  redemption.  The  charge  and  the  admis- 
sion are  nothing  alike,  and  do  not  i*elate  to  the  same 
tninsaction.  It  is  not  like  holding  fraudulent  deed^  to 
be  a  security  for  advances  under  them.  Justipe  to  de- 
fendants depiands  this  much  at  least  from  the  court : 
that  they  should  be  enabled  from  the  allegations  in  the 
hill:  to  form  some  intelligible  notion  of  the  ground  of 
complaint^  and  the  nature  of  the  redress  sought.  And 
a  respect  for  the  perspicuity  and  certainty  of  judicial 
praccedingsv  and  pi*ofessional  proficiency  likewise  pre- 
scribe the  duty  to  the  drauglitsman,  to  put  into  the  bill 
such  statements  as  will  convey  to  the  court,  at  least  an 
outline  of  the  case,  and  some  idea  of  the  principle  on 
which  the  relief  is  sought. 

To  give  any  relief  in  such  a  case  a$tiie  present,  would 
bo  allowing  a  latitude  or  laxity  of  statement,  incompati- 
ble with  the  rules  of  equity  pleading,  with  the  ease  of  the 
'   court,  and  a  just  regard  to  ttie  rights  of  the  defendants 
generally-     Indeed  it  might  be  against  the  interests  of 
the  plaintiffs  themselves  ;  for  ui3on  a  pi-oper  bill,  they 
may  be  let  into  proof,  and  be  able  to  prove,  that  both 
tracts  were  included  in  thfe  agreement  for  redemption. 
Costs  ai;e  not      The  bill  must  therefore  be  dismissed  at  the  cost  of  the 
^^ed^'oman  plaintiff,  James  Browning.    No  costis  are  given  against 
in  a  suit  for  mat-  the  wife,  becausethe  suit  is  founded  on  matter  hapncn- 

ters    occurnnr    .  ix       xi.        i      .  ^  .        i  .  ,    ,         . 

after  the  cover-  ^"g  altogether  during  coverture,  m  which  her  interest, 
ture,   and    to    according  to  the  bill  itself,  is  not  in  the  least  concerned. 

whicu  she  IS  an 

unnecessary       It  is  not  considered  her  suit  therefore ;  and  it  is  siippo- 
part>  •  sej^  that  the  defendant's  costs  are  sufficiently  secured  by 

the  prosecution  bond.  At  all  events,  the  wife  was  im^ 
properly,  and  without  her  consent,  made  by  her  husband, 
or  the  solicitor,  a  party,  as  far  as  appears  to  the  court  i 
aud  therefore  costs  ai*e  not  given  against  her* 

Pbh  Curiam.-^Buj.  dismissbik 
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Mart  S*  CiiArke  et  aL  t.  Spencer  D.  CoTTOf!?  ti  aU 

Aa  executor  i&  not  liable  for  laches  in  not  enforcing  the  payment  of  a 
debt  due  tlie  testator,  from  a  co-executor  who  liecomes  insolvent 
after  the  prohatc  of  tlie  WiH. 

1^  cue  of  PolUrr.  Stone  f2  H  wku  50)  approved. 

The  bill,  which  was  originaUy  filed  in  Edgecomb,  iiji. 
the  year  1829,  alleged,  that  Mar's  S.  Blount  died  iu 
the  year  18^3«  possessed  of  a  large  personar  estate, 
which  site  bequeathed,  in  JifTcrent  proportions,  to  the 
plaintiffs,  some  of  whom  were  infants  :  thai  she  ap- 
pointed tSpencer  />.  Cotfoiif  Benjamin  F,  Jackson^  Mosas 
Mordecai  and  Ilutchins  G.  Burton^  her  executors,  all  of 
whom  proved  the  will — and  that  Moses  Mmlecai  died 
60on  after  the  probate.  The  surviving  executors  and 
the  executrix  of  Mordecai  were  made  defendants  ;  and 
the  pi-aycrwas  for  an  account  of  the  personal  estate  of 
the  testatrix*  and  payment  to  the  plaintiffs  of  their  re- 
spective legacies. 

Tlie  defendants  Cotton  and  Jnclison,  in  their  joint  an- 
swer, admitted   all  the  allcgatioriS  of  the  bill.     The; 
fui-ther  stated,  that  tfi<7>  together  with  Moi'decaU  proved 
the  will   at  tlie  Fehraary  term,    1823,    of  Edgeromb 
County  Court — that  the  defi-ndaiit  Burton,  had,  from 
the  death  of  the  testatrix,  declared  his  intention  to  ac- 
cept the  office  of  executor,  but  was  unable  to  join  in  that 
probate — that  he  proA  ed  the  will  at  the  succeeding  Au- 
gust term.     That^thc  principal  part  of  the  estate  of  the 
testatrix  came  to  their  hands — that  the  defendant,  BuV' 
Ion*  owed  tlie  testatrix  8^2889,50,  with  interest  from 
the  2jjtd  May,   1821,  secured  by  a  promissory  note  of 
that  date — tliat  the  testatrix  resided  in  Edgecomb^  but 
had  a  small  plantation  in  Wari*en  County,  in  the  vici- 
nity of  Burtau's  residence — that  personal  property  on 
that  estate  was  sold  to  the  amountof  S  683,21,  of  which 
Burton  purchased,  to  the  amount  of  S 420, 85^  and  that 
the  notes  given  by  the  purchasers  at  tliat  sale,  including 
his  own,  were  handed  to  him  for  collection.    They  sub- 
mitted to  an  account,  but  insisted  they  were  in  no  man- 
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.TujK  1831.  ner  liable  for  the  debt  due  from  Burtati  to  the  testatrix^ 
^'^r^^'^    in  'iCi*  lifetime,  nor  with  the  collections^  iacluding  hia 

V.  own  purchases,  made  by  him  since  her  death. 

BtoifFT.  j^  jg  unnecessaiy  to  state  the  answer  of  the  defendant. 
Burton,  as  he  was  examined  before  the  commissioner, 
and  tlie  facts  stated  in  his  answer  appear  in   the  re* 

port 

By  an  interlocutory  decree,  a  reference  was  ordered, 
of  the  accounts  of  all  the  defendants,  and  the  commis-^ 
sioner  reported,  that  the  defendants,  Cotton  and  Jackson^ 
had  received  of  the  assets  of  their  testatrix,  including 
•  interest,  820,853  03 — ^that  after  the  payment  of  all  the 
debts..  thei*e  i-emained  in  their  hands,  subject  to  the  pay- 
ment of  legacies,  5518,351  91 — ^that  they  had  paid  le- 
gacies^ including  interest  upon  the  payments,  to  the 
amount  of  28,156  98.  and  after  allowing  tliem  commis- 
sions on  the  sum  of  84 1,^07  86,  the  amount  of  their 
receipts  and  payments,  including  legacies  and  interest, 
at  the  rate  of  5  per  cent,  there  was  a  balance  in  their 
hands  of  S8,109  54.  and  that  he  had  rejected  a  charge 
made  by  them  of  S  473  /20,  for  expenses  of  two  journeys 
to  tlie  State  of  Tennessee,  upon  tlie  idea  that  the  defen- 
dants were  not  entitled  to  their  expenses,  and  also  to  full 
commissions.  That  the  defendant,  Burton^  ha(l  received 
from  the  defendants,  Qdton  and  Jackson,  including  in- 
terest, S  930  68,  in  notes  due  for  purchases  made  at  the 
residence  of  the  testatrix  near  his  house,  and  had  dis- 
bursed for  debts  due  from  the  testatrix,  the  sum  of 
g  852  63  ;  and  that,  after  allowing  him  commissions 
on  these  disbursements,  thei*c  was  due  him  a  small  sum, 
to  be  applied  to  the  payment  of  his  note  abbvc  mentioned. 
That  as  to  the  note  of  the  defendant  Burton,  due  the 
tlie  testcitrix  in  her  lifetime— fttrfow  was  a  gentle- 
man of  large  property  at  tlie  death  of  the  testatrix — that 
shortly  thereafter,  his  affairs  became  embarrassed,  and 
he  was  forced  to  make  a  general  assignment  of  his  pro- 
perty, and  was  now  insolvent — that  the  testati*ix  had 
in  her  will  left  him  all  her  slaves,  thirty  in  number  ; 
that  these  slaves  were  upon  her  estate  in  Wari'en ;  and 
that  the  defendants,  Cotton  and  Jacksatif  assenting  to  the 
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legacy^  Burton  had  taken  them  into  his  possession  $  that  Jvvi  1831 
they  had  been  sol(I  at  execution  sales  of  Burton's  effects, 
and  that  a  pai*t  of  them  were  purchased  by  Cotton* 
The  plaintiffs  excepted  to  the  report,: 

1st,  Because  the  commissions  allowetl  to  the  defend-^ 
antSy  Cotton  and  Jackson^  Were  too  Iai*gc,  and  were  al« 
lowed  upon  a  wrong  principle. 

2d,  Because  the  commissioner  had  not  chai*ged  the  de- 
fondantSy  Cotton  and  Jadtson^  with  the  note  for  82,889 
50>:and  the  interest  thereon,  ,due  from  the  defendant, 
Burton,  to  the  testatrix  in  her  lifetime* 

dd,  Because  the  commissioner  had  not  charged  the 
defendants.  Cotton  and  Jaekson,  with  thet  note  of  the  de- 
fendant Burton,  for  S420  85,.  and  the  notes  placed  by 
them  in  his  hands  for  collection* 

The  other  exceptions  of  tlie  plaintiffs  related  to  tiie 
account  of  the  defendant  Burton. 

The  tlefendants,  Cotton  and  Jackfon,  excepted  to  th^^ 
i-eport,  because  the  commissioner  had  rejected  the  charge 
of  8473  20,  for  expenses  incurred. 

Deveretutf  for  the  plainftiffs,  contended  : 

1.  That  the  defendants  Cotton  and  Jackson  ought 
to  be  charged  witli  the  debt  of  Burton,  due  the  testatrix^ 
as  if  he  had  been  a  stranger,  and  cited  Tebbs  y*  Carpen-^ 
ter  \\  Mad.  290)  Raphael  v.  Boehm  (11  Ves.  9£)  8.  C. 
(13  Ves.  407)  Id.  Montford  v.  id.  Cadugan  (^17  Ves.  485) 
8.  C.  (2  Mer.  S)  Powell  y.  Evans  (5  Ves.  839):  Lowson 
\,  Copdand  (2  Bro.  C.  &  li6)  Eagleton  v.  ICingstm 
(8  Ves.  466). 

2.  To  the  objection,  that  Burton  had  the  same  right 
as  the  other  defendants,  who  could  exercise  no  control 
over  him,  be  cited  Smith  v.  Jlykewell  (3  Jitk.  566)  Ed- 
nuuds  V.  Bird  (i  Ves.  4f-  Bea.  542)  Bmallpuce  v.  Jtnguish 
{1 CA.  Co.  75). 

3.  That  although  Burton's  appointment  ousted  the 
other  defendants  of  their  right  to  redress  in  a  court  of 
law,  they  had  a  remedy  in  equity,  and  ought  to  have 
availed  themselves  of  it  {Lepard  v.  Vernon  2  Ves*  ^ 
Bea.  5 1  Jlikinson  v.  Henshaw  Id,  ^oBoH,  v»  Oliver 
Id.  96  Bone  v.  Co6kt  1  j  Friet  3i;^). . 

V0L.IIw  *8 
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An  executor 
may  retain   for 


pemesp  in  addi- 
tion u>  his  com- 
mifltions  at  the 
ttXeciSper  cent 
upon  the  re- 
ooipts  and  dis- 
kuiMJDents. 


4.  That  if  the  defendants  had  nb  right  to  compel  pay- 
ment from  Burton^  either  at  law  or  in  equity,  they 
cleai'Iy  had,  in  this  court,  the  m^ns  of  securing  the  debt 
upon  the  negroes  beq'ueathed  to  him. 

IJpmi  the  other  exceptions,  he  referred  to  ,Potter  v« 
8t4me  ^2  Hawks  30)  and  to  the  argument  in  the  case  of 
J^cMur  v.  Raglandf  at  the  last  term. 

The  Momey  Oefural  BXid  OttstoHf  fin*  the  defendants 
Cotton  and  Jackson^  gave  up  the  queM;ion  of  commis* 
sions,  and  argued  that  Burton  had  as  milcli  right  to  re^ 
tain  the  debt  due  by  him  to  tiie  testatrix,  as  tlie  defend- 
ants Cotton  and  Jackion  had  to  demand  it — ^that  it  was  as- 
sets in  his  hands^-^that  had  he  voluntarily  paid  it  to  them* 
he  would  have  been  responsible  for  its  proper  appiicatiqiK 

In  support  of  the  exceptions  fil^d  by  the  defendants, 
they  contended,  that  under  the  act  of  1799  (Itev.  c  536) 
to  executor  had  a  right,  not  only  to  claim  his  commis- 
dioiis,  but  also  for  expenses  necessarily  incurred. 

RvFFiN,  Judge. — The  only  exception  on  the  part  of  the 
defendants  is^tliat  the  cpmmi^sioner  injected  a  credit  claim, 
ed  by  them,  for  actual  expenses  and  charges  paid.  The 
fhct  of  payment,  and  fairness  of  the  payments  are  not 
disputed.  The  commissioner  decided  on  the  idea,  that  the 
lUlowance  could  not  be  made^  because  the  commissions 
covered  the  claim.  But  he  was  wrong ;.  for  the  act  of 
1799  (JBev.  c.  536)  has  an  express  proviso,  that  tlie  exe- 
cutor may  retain  for  charges,  over  and  above  his  com- 
missions. The  charges  of  travelling,  employing  agents.. 
ot  costs  of  'Suit  might  overgo  the  commissions  ;  which 
are  designed  for  the  executor's  risk  and  labor.  The  ex- 
ception must  be  allowed. 

The  plaintiffs  have  taken  several  exceptions.  One 
relates  to  flie  commissions  allowed  Cotton  and  Jacksofu 
The  commissioner  has  allowed  five  ptr  ctnt  on  the  l*eceipts^ 
aild  the  interest  thereon,  up  to  taking  the  account,  and 
also  five  per  cent  upon  the  disbursements  in  payment  of 
debte,  and  bn  payment  to  the  legatees,  and  the  balance, 
new  in  the  hands  of  the  executors.    Commissions  cannot 
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be  given  on  the  payments  to  t&e  legatees,  made  or  to  be  ^vwf  183^ 
made.    {Potter  v.  Stone  2  Hawks  30.)    They  may,  iri    ^'^"^'^ 
the  discretion  of  the  oourt,  be  allowed  on  the  other  items;       ^^ 
but  as  actual  expenditures  are  claimed  and  givenhere^  a     ^^txiuvt^ 
conunission  of  five  per  cent  on  the  principal  sums  re-      Commisaioiif. 
ceived,  uameLy,  gl8,ni  55,  is  an  adequate  compensa-  "*not  aSow^ 

,  '  '  r       •  •  upon  pa3naienQ 

tion.     This  exception  is  th^*efore  allowed.  to  le^tces-   "" 

Another,  and  the  roost  important  exception  is  thait 
which  rdlates  to  .the  debt,  due  i>oni  Burton  to  the  testatrix 
ather  death.    He  owed  her  upon  hi3  OAvn  bond  the  sum  pf 
S2B89  50,  and  hath  become  insolvent  The  commissioner 
has  not  charged  the  other  executors  with  that  debt ;  arid 
this  exception  is  founded  on  that  omission.  It  is  flai<i,  they 
are  liable,  because  the  debt  was  lost  by  their  culpable 
negligence ;  and  evidence  has  been  taken  to  show,  that 
Air/on's  circumstances  became  doubtful,  and  then  ruiQ-     , 
ous,  after  tiie  death  of  the  testatrix ;  and  th^t  Cotton  and 
Jackson  were  aware  of  it.     The  ciiT.uinstauces  have  been 
commented  on.    They  are  not  gone  over  again  now,  be- 
cause  the  deciision  is  on  a  general  principle.    Tho*  if  the 
defendants'  liability  depended  on  their  knowledge  and 

• 

honafdeSf  it  might  be  difficult  to  charge  them  here..  For 
according  to  the  evidence,  Mr.  Bxtrton^s  failure  was  sud- 
den, and  caused  by  unforseen  cii*cumstiinces ;  and  at 
least,  unknown  to  the  world  and  his  co-executors,  until 
he  made  a  general  assignment  of  a  very  large  estate, 
and  converted  himself,  in  an  instant,  from  a  man  appa- 
rently affluent  into  an  insolvent  one.  But  it  is  a  ne^ 
position,  that  one  executor  is  resppnsible  for  the  acts  ,cif 
another,  where  the  former  hs^  done  nothing.  The  liule 
has  been  often  laid  down,  that  he  is  liable,  not  for  stand- 
ing by,  but  for  "parting  with  assets  once  under  his  oon- 
trol.  An  executor  is  jpot  liable  for  money  never  in-  his 
power*  upon  ]the  insolvency  of  a  co-executor  witli  the  bnotLblet^n 
effects  in  bis  bfti^ds.  Suppose  a  testator  appoints  an  ex-  theinsolTencyof 
ecator  insolvent  at  the  time.  Can  a  co-ea^eioutor  say^  for  aaaets  wbidi 
he  shall  notproye  theyrU|,  nor  receive  the  assets,  con-  ^!i[J*1SI^^^ 
trary  to  the  apppintniettt  in  the  .will  ?  By  what  authority  itqI. 
c|Ui  he  say,  the  testator  had  ^  ^^Ise  con^denc^  ?  But  it 
is  fiaidy  if  the  insgivem^  tal^e  place  fiftetiirardsy  it  is  "^ 
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JfTHE  1831.  duty  of  the  other  to  recciTe  the  fund,  because  he  is  A 

^^"^^^^    trustee ;  especially  where  there  are  infants  and  others, 

t,,         not  8ui  juris.    That  the  legatees- themselves  may  come 

Blount,     jnto  this   court  to   secure  their  legacie<s  is  very  true. 

Leg&tees  can  Upon  that  is  bottomed  the  argument  ibr  the  power  of  the 

2 come  into  cqui- co-executor,  and  thereupon,  his  duty.     That  does  not 
,    to   eecure        ^  r     ^  ^  . 

emselves  a-  follow.  That  an  executbr  is  a  trustee,  is  not  denied. 
gahwt  the  inwl-  But  ho w  far,  for  what  ?  is  the  question.    He  is  trustee 

vency  of  an  ex-  *       *" 

ecutor.  for  what  is  in  his  hands ;  or  what  has  been  in  his  hands* 

Bftd  ^  or  within  his  separate  power  and  control.  He  is  not 
followthatan  ex-  tlie  curator  or  guardian  of  the  legatees,  4i8  against  tlie 
Sd  M  STolwnt  insolvency  of  the  other  executor.  It  may  be  doubted, 
co-executor  to  whether  he  could  call  the  other  to  account.  Upon  what 
ec^TthiA^hc^  principle  could  he  ask  the  other  to  pay  him  the  money 
cannot  in  his  hands  ;  and  thereby  make  him  liable  for  his  own 

insolvency,  which  may  happen  ?  Both,  as  against  each 
other,  derive  their  power  from  the  same  source,  and  hold 
an  equal  measure  of  it.  But  there  is  no  necessity  for 
such  an  obligation  on  the  executor.  For  since  the  lega- 
tees  may  themselves  sue,  their  redress  is  in  their  own 
hands  ;  and  they  cannot  complain,  that  an  executor  did 
not  sue,  while  they  themselves  lay  by.  .  But  if  one  exe- 
cutor may  call  the  funds  out  of  another^s  hands,  is  ho 
bound  to  do  rt  ?  The  very  power  of  the  legatee,  and  his 
own  laches  is  an  excuse  for  the  executor.  There  is  no 
need  of  a  suit  by  both,  and  the  legatee's  example  justifies 
the  executor.  But  the  want  of  a  precedent  is  decisive 
upon  this  question.  No  case  has  been  cited  or  found,  that 
looks  that  way. '.  Those  mentioned  are  altogether  upon 
different  points,  Mkinson  w.  Etenshaw  (2  Ves.  ^  Bed*  85) 
and  Ball  v;  Oliver  (2  Id.  95)  establish  only,  lliat  pend- 
ing a  litigation  for  probate  in  the  Ecclesiastical  Court, 
the  chancellor,  upon  a  bill  by  any  body  interested,  will 
appoint  a  receiver,  as  a  better  security  than  an  admlnis* 

•  tration  ptudentejite.     But  that  does  not  Establish,   that 

•  after- probate,  the  executor  shall  not  receive  the  assets,. 
because  he  is  insolvent  though  the  testator  said  he  might, 
and  the  legatees  are  willing  he  should,  or  at  least,  do  not 
ask  that  h«  shall  not.     Lepard  v.  Vernon  (1  Ves.^  Bia. 
51)  is  a  case/ where  one  executor  (not  insolrent)  ajsf 
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signed  a  debt,  not  negotiable,  and  the  debtor  refused  to  J«^^  1831. 
pay,  but  brought  the  money  into  court  Upon  the  bill 
of  the  other  executors;  it  was  decreed  to  them  for  the 
general  creditoi's/  against  the  assignee  :  who  had  no  le- 
gal title,  and  no  higher  equity  than  the  general  credi- 
tors. But  that  is  no  authority,  that  the  executor,  whose 
assignment  passed  nothing,  could  not  have  received  from 
the  debtor  himself,  if  such  had  been  the  fact-  This  be- 
ing a  debt  from  the  executor  himself,  due  to  the  testatrix 
in  her  lifetime,  became  assets  in  the  executors*  hands 
upon  her  dcatli,  for  the  satisfaction  of  creditors  and  le-  . 
gatecs.  If  he  had  paid  it  to  the  other  Qxecutor,  it  would 
not  have  excused  him  to  the  crcditQi*s  ;  and  there  ought, 
therefore,  t6  be  no  means  of  compelling  such  a  payment. 
The  delivery  of  the  negroes,  bequeathed  to  Burton^  did  Ezecntonhai^ 
iM>t  alter  it*     He  had,  as  executor,  the  same  right  to  "°    "ff^**    to 

charge  a  specific 

Diem  that  they  had  ;  and  it  was  a  specific  legacy,  which  legacy     be-    . 
does  not  abate.    This  exception  is  thei'efore  overruled.    *l^^*^hed  to  % 

*  co-executor, 

Tlic  other  exceptions  relate  to  transactions  occurring  witii  a  debt  due 
after  the  death  of  the  testator.     Before  Enrton  qualified  ^^^"^  ^  ^^ 
as  executor,  he  purchased  at  a  sale  made  by  the  others, 
to  the  amount  of  S420  &5  ;  and  the  executors  also  left 
\nth  him,  as  an  agent,  for  collection,  the  bonds  of  otiier 
persons  residing  in  his  neighbourhood,  which  he  received. 
The  whole,  including  his  own  purchases  and  the  intei'esty 
makes  the  sum  of  S  930  66.'  This  thc.commissiotier  has  also 
charged  to  Burton  alone  ;  and  the  ixiport  is  excepted  to,   .Per Horn*,  J 
because  he  did  not  charge  it  to  the  three.     I  am'  ft-w.  to  ^^^^^^  ""^J^^' 
say,  that  if  the  question  stood  on  these  facts  alone,   the  cutor  purchases 
liabUity  of  the  others  is  very  pn)bable ;  because  they  ^'J^^^^r^^^^ 
could  have  sued  at  law  on  the  bond  taken  to  themselves  has  proved  tht 
for  S420  85  ;  and  as  to  the  other,  thoy  appointed  an  cxcoitow  "dS^ 


agent,  who  had  it  in  his  poNtcr,  by  acting  as  executor,  to  vcr  him  Us  own 
put  them  at  defiance.  But  those  difficulties  are  removed  "i*^  'othc»  for 
by  other  facts,  appearing  on  the  report. .  Those  monies  collection,  and 

,      ^. ,  ,  V     ^»  XI       -x       i^xL      xu     '  i.  the  dcbtopaftcf 

he  did  apply,  under  the  autliority  of  the  other  executore,  wanUproTcsthe 

to  the  payment  of  debts  of  the  testatrix,  ex(  ept  the  sum  will,   and  be- 

^  ^     '^  "^       ^  .,  ...  1     ^ ,      xi comes  inTOlrent, 

of  878  05.    Consequently,  nothing  was  lost  by  the  con-  iheco-exccutore 

fidence  reposed  in  Kim  in  this  i-cspcct,  except  the  above  «*  liable  for  the 
small  balance.     And  that  is  nioiT  than  co\Tren  oy  the  pupchaaes  vwl 

coOect{ovi9i 
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jvnlSSl.   commissions  allorwed  himi  which  makes  a  balance  of 
^■^""^^^^    gl5  01  due  him,  and  japplicable  to  his  large  debt*  Those 

I,.  exceptions  are  therefore  overruled* 

Blovst.  The  exception  as  to  JiTr.  jBtfr^on'j  aocount,  is  partly 
.  But  diibune-  correctt  as  the  commissions  allowed  are  too  heavy ;  but 
mcntfb^  the  m-  ^g  difference  is  so  inconsiderable*  as  not  to  induce  the 

solvent  in  pay-  ^     .         «        1  ,  .  •  « 

ment  of  debts  of  CQurt  to  interfere  in  such  a  wa y,  as  to  alter  the  state  of 
the    testator,     ^jj^  accounts  ot  the  Other  executors.     It  is  thei-cfore  al- 

nude  by  direc-  ,         ,  ,  ^ 

tions  of  his  co-  lowed,  to  the  extent  of  S 15  01,  so  as  tp  leave  tlie  ha- 
exccutOTs,  shiai  i^^^Q  ^1^^  f^^  g^^j  5„|.to,j   of  ge,889  50,  instead  of 

exonerate  tneoi  . 

froianto^vidnot  JS2>874  49).as  i*eported ;  and  for  the  residue^  it  is  ovei*- 

be  applied  to  a  ^j^v 
debt  which  he  rweif. 
owe    the   testa- 

fime.'      "  *  *'      Hendersox,  Chief-Justice. — I  concur  with  Judge 

RtTFFiTf  in  the  opinton,  that  the  two  solvent  executors 
should  not  be  charged  with  tlie  bonds  delivered  by  them 
to  Mr.  Burton  for  collection,  or  for  his  purchases  at  the 
Warren  s^Ies  ;  not  only  for  the  reason  given  .by  him^ 
that  Mr,  Burton  has  accounted  for  both  in  his  disburse- 
ments for  tiie  estate^  but  because  they  were  not  answer- 
able if  he  had  not.     JIfr.  Burtoa  must  be  viewed,  in  the 
collection  of  the  bonds,  either  as  tlie  agent  of  Cotton  and 
JujcksoHy  or  as  their  co-executor.    If  as  the  first,  they 
can  be  liable  only  becailse  the  appointment  was  an  xaxr 
proper  one,  or  that  they  have  failed  to  call  him  to  ac* 
i'Anxnt  in  due  time.     For  I  presume  it  will  not  be  contro- 
\  et*ted,  tliat  executors  must  sometimes  act  by  agents  ; 
and  that  this  was  a  proper  case  for  the  appointn^ent  of 
an  agent  ,(tlie  collection  of  distant  debts).  As  to  tlie  im- 
J'crHBimKmsox,  providence  of  the  appointment,  I  will  not  examine  the 
e.  J.   where  it  evidence,  to  show  that  the  appointment  was  .not  ^  im- 
!iMy^for*an*«re-  providewtoue ;  or  rather  that  the  plaintifis  cannot  allege 
cutor  |o  employ  it  to  be  SO .;  for  I  view  this  -as  emphatically  the  cfise  of 
^iiumCTitofone  Mrs  "BUmnL    She,  although  in  her  gra^e,  is  tlie  plain- 
who  ^a«  nomi-  ^ig;    j^  \^  foi-  ^  breach  of  the  conjidence  repose'd  in  the 
Gutor,  but  never- defendants  by  hcr^  that  this  claim  is  founded.     It  is  her 
p«»yed  Uie  wiU,  charities,  her  benevolences,  which  it  is  alleged,  have 
ie'^^onfidencc  been  defeated  by  it.  And  therefore  there  can  be  no  stan* 

reposed  in  him  ^p^|  appealed  to  with  so  much  propriety,  to  test  the  fit- 
by  the  te«taU)r.  /*^  ^^  X.     AL     1       •  \lU  I.*   f 

ness  of  an  agent  to  act  m  the  business^  as  the  one  whirli 
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she  berself  hafs  left.    There  is  «  moral  conclusion,  by  ^^^''  ^^1- 
wliich  the  ^aintifls  are  estopped  to  deny  the  fitness  of    ^^T"^'^^^ 
tiM  agent.     But  it  is  said,  that  the  appointment  was  im-         «. 
provident  because  the  person  selected  had  the  capsicity  '  b^o*^*^. 
to  assume  a  character  which  would  render  him  entirely 
irresponsible,  and  that  the  defendants  knew  it,  and  the 
agent  did  in  fact  assume  that  character;  that  he  quali- 
fied as  one  of  the  executors  of  the  will.    It  is  ti*ue  that     it  makes  nv 
he  bad  that  capacity  ;  that  the  defendants  knew  it-;  and  S?I|ebt*i^! 
that  he  has  assumed  that  irresponsible  character.    But  by  proviny  th© 
it  is  equally  true,  that  this  capacity  was  given  to  him  by  ^f  ie  power  of 
the  real  plaintiff,  the  testatrix,  with  a  view  tliat  he  might  ^»  co-executors 
act  in  this  very  .charge,  and  in  things  of  much  more  impor-  «ount. 
taiice,  which  ke  has  done,  as  her  executor,  in  discliarg- 
ing  the  trusts  of  the  wilL     Can  this  capacity   be  impu- 
ted to  the  agent,  as  a  di«quaHfibation  or  as  i*endering  his 
appointment  improvident,  and  himself  unworthy  to  be 
entrusted  with  the  collection  of  a  few  hundred  dollal*s 
out  of  many  thousands,  which  the  testatrix  contemplated 
coming  into  his  hands  ?     Can  we  Impute  the  capacity 
which  the  testatrix  gave  him  of  assuming  a  character, 
which  would  invest  him  with  power  over  tlie  whole  es- 
tate, as  calculated  ip  render  him  kn  improper  agent  to 
act  in  a  very  small  pakt  of  it     Much  less  can  one  who 
gave  the  capacity,  or  tiiose  who  claim  her  charities  or 
bounties,  allege  it  as  an  act  iiyurious  to   the  estate. 
'i'he  reasoning  whicb  would  lead  to  such  a  cunclusioa 
may  be  systematic,  and  therefore  beautiful.     We  may 
admii'e  it.  as  we  are  led  from  one  stepping  stone,  oi' 
resting  place  to  another;  but  in  my  estimation,  it  will 
not  stand  the  test  of  analysis. 

The  next  ground  to  charge  Cation  and  Jackwn  is,  that 
tiiey  had  the  fund  in  their  liamls,  and  permitted  it,  or 
rather  by  their  act  caused  it  to  pass  into  the  hands  of 
their  co-executor ;  and  on  that  ground  they  are  charge- 
able ;  and  a  great  number  of  authorities  were  cited.  I 
will  not  examine  each  case,  but  I  think  the  result  of  the 
wbole  taken  together  is  this:  that  where  one  executor  PerHiMiBsojj, 
has  the  fund  Qr  evidence  of  debt  in  his  hands,  and  he  C.J.  Where  ono 

.  ,  ■    .  -/     executor    deli- 

volnntarx^  md  unnecessarilHf  or  wUneut  an  apparently  y^^  ^y^  ^g^s 
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juxx  1831.  ^proper  moiivCf  pciiuits  it  to  pass  uito  the  hands  of  a  co- 

^"■'^"^'^^^*^    executor,  he  is  responsible.     For  if  no  proper  motive 

1^.  can  be  assignedt  a  bad  one  must  be  imputed  ;  as  men 

BLoqiTT*     seldom  act  without  a  motive,  and  if  he  who  best  knows 

tohiscocxecutor  ^^^U  not  show  it,  tlie  presumption  is^  that  it  is  not  a  good 

^ona/(/e,andfor  Que.    The  most  charitable  motive,  which  under  such 

a  purpose  appa-     . 

rentiy  beneficial  circumstances  can  be  assigned,  is  a  desire  to  avoid  re- 

to  the  estate,  he  sDonsibilitj  •  which  IS  a  bad,  or  at  least  not  a  irood  one- 
is  not  responai-    ^  "^  •  *  » 

hie  for  the  con-  But  where  the  apparent  good  of  the  estate,  and  I  should 
I'xecutor.      ^^'  add,  the  reasonable  convcnience^of  the  executors  required, 

a  fund  or  evidence  of  a  debt  may  safely  change  hands  ; 
here  the  apparent  good  of  tiie  estate  required,  that  the 
evidences  of  debts  should  be  placed  in  the  hands  of  him, 
under  whose  immediate  eyes  the  debtors  resided,  as  a 
measui^e  of  safety  to  the  estate.  By  attempting  to  guard 
the  trust  fund  by  unreasonably  rigid  rules,  a  contrary  cf- 
foct.from  tlie  one  designed  will  be  produced.  Honest 
men  will  be  driven  from  the  office ;  and  their  place  will 
be  supplied  by  dishonest  ones. 

These  principles  ;^so  will  protect  the  two  executors 
from  loss  in.  taking  Mr.  Burton^ s  acknowledgement  of 
purchases  made  at  the  Warren  sales.  The  case  comes 
Avithin  the  meaning  apd  spirit  of  these  principles. 

Per  Curiam* — ^Decrbb  accordingxa'. 


Satuasiej.  Hunt  and  Wulliam  Harrison 
Tub  Stat£  Bank,  Majimaduke.N.  Jeffreys  et  o/w 

A  Ifonajtde  purchaser  from  a  trustee,  holding  upon  a  personal  con- 
fidence to  sell  the  trust  estate/  receive  the  purchase  money,  and  <£- 
vide  it  among^  the  ceittMU  q^t  irtut,  is  not  bound  to  see  to  its  appli- 
cation* 

The  bill,  which  was  filed  in  1821,  alleged,  that  in 
the  year  1816,  the  plaintiffs,  together  with  tlie  defend- 
ant JeffrnjSy  and  several  other  persons,  were  sureties 
for  one  Dttkc  9V.  Davis,  to  the  State  Bank  und  the  Bank 
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ofNcwbcm,  in  diflbrent  notes,  amounting  in  all  to  the  J^^wiissi. 
sum  of  S  10,000.  That  the  plaintiffs  and  Jeffrey$,  to  'JjTT^ 
secure  themselves  from  loss  on  account  of  their  liabilities  HAKma^v 
for  DaviSf  procui*ed  him  to  conrey  to  one  William  Moore,  "• 
a  valuable  tract  of  land,  in  trust  to  sell  the  same,  and 
^ply  the  proceeds  to  the  payment  of  the  several  debts, 
for  which  they  were  sureties.  That  Davis  becoming  in- 
solvent*  and  making  default  in  the  payment  of  the  debts 
thos  secured,  the  trustee,  in  obedience  to  the  directions 
of  the  plaiiitiflTs  and  Jeffrtys^  in  the  year  1818,  adver- 
tised the  land,  assured  to  him  by  Davisj  for  sale,  when 
it  was  purchased  by  the  defendant  Jeffreys-^^that  no  mo- 
ney was  paid  by  Jeffreys  upon  this  purch  ase ;  but  that  witli 
the  consent  of  the  plaintiffs^  Jioore  the  trustee  conveyed 
the  legal  title  to. him,  the  salQ  being  merely  a  means  of 
barring  Davis*  equity — ^that  Jeffreys  was  to  sell  the  land 
Cor  the  joint  benefit  of  the  sui*etics  of  Davis*  That  in 
the  year  1820,  Jeffreys  being  indebted  to  the  State  Bank 
on  hia  own  account  sold  the  land  thus  held  by  him  in 
trust,  to  that  bank,  and  the  purchase  money  was,  by 
agreement,  applied  to  the  payment  ot  the  last  mentioned 
debts.  That  the  arrangement  between  Jeffreys  and  the 
bank,  was  made  l|y  fFiUfa m£oy /{ill,  the  president,  and 
that  he,  Bofylan^  before  the  conclusion  thereof,  had  no- 
tice of  the  trust,  upon  which  Jeffreys  held  the  land — 
that  Jeffreys  J  and  the  other  sureties  of  Davis,  had  be- 
come insolvent,  and  that  the  plaintiffs  had  been  cbm,- 
pellcd  to  pay  the  whole  debt,  for  which  they  were  bound 
with  him  for  Davis* 

The  bill  prayed  a  discovery  from  the  president, 
Mr.  Buiylan,  and  specific  relief  by  a  sale  of  the  land,  and 
payment  to  the  plaintiffs  of  the  sums  they  had  severally 
advanced,  as  sureties  of  Davt's. 

The  President  and  Directors  of  the  State  Bank,  in 
their  answer,  denied  the  existence  of  any  trust  in  favor 
of  the  plaintiffs^  in  the  land  purchased  by  them  of  Jef- 
frcySf  and  insisted  that  they  were  purchasers  for  value, 
and  without  notice — they  averred,  that  if  J^reys  held 
in  trust  for  the  plaintiffs,  that  they,  the  plaintiffs,  had 
not  only  authorized  him  to  sell,  but  had  actually  ratified 

Vox.lI.  *9 
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Jinw  1831.   the  sale  made  by  hiiOy  and  that  they  were  not  bound  1x> 


see  that  the  purchase  money  was  applied  to  the  extin- 
lUmBisov   guishment  of  the  claims  of  the  plaintiflb. 

^'  Mr.  Boylan,  in  his  answer^  stated^  that  believing  se- 

veral notes  held  by  the  State  Bank,  upon  whidh  J^-tl/s 
wa^  an  endorse)*t  to  be  doubtful,  he,  in  March,  IBStO, 
made  a  treaty  tnth  Jeffreys^  Ivhereby  he  purchased  for 
the  bank  the  latad  mentioned  in  the  bill — that  he  gave 
for  the  land  S^OOO,  which  was  at  least  Si  000  more  than 
lie  would  have  given  in  cash,  or  undoubted  securities— 
that  when  the  contract  of  sale  was  made,  he  knew  no- 
thing of  the  title  to  the  land,  farther  than  frominforma^ 
tion  then  derived fromJe^^j^^ vis:  that  he,  Jeffreif^  had 
purchased  it  under  a  trust  deed  to  fViUiam  Moore^  and 
he  denied  notice  of  any  claim  or  interest  of  the  plaintiffs 
in  or  to  the  land ;  or  that  Jeffreys,  in  any  way,  held  it 
in  trust  for  them* 

The  bill  was  taken  pro  conf^so  as  to  Jeffreys^  and  he 
was  examined  under  an  order  to  that  effbct  He  deposed, 
that  the  plaintiff  and  himself,  together  with  several 
other  pei*sons,  were  sureties  for  Davis^  to  a  large  amount 
-i-that  to  secure  themselves,  they  procui-ed  a  conveyance 
of  all  DaroU?  estate,  including  the  land  in  tjuestion,  to 
WUliam  Jlf{iore-<-that  at  the  sale  by  Jtfioore,  he  purchased' 
that  land,  upon  a  verbal  understanding  and  consent  of 
the  sureties  of  Davis,  that  he  should  have  the  sole  power 
of  selling  it,  subject  to  an  account  with  the  sureties — 
that  in  addition  to  that  land,  he  also  sold  to  the  State 
Bank  his  manor  plantation  for  i  6,388 — ^that  upon  these 
two  sales,  he  received  sundry  notes,  including  two  notes 
of  the  plaintiff  Ain^  for  %  132^8  and  S?171,  and  one  note 
of  the  plaintiff  Harrison  for  S  393.  That  when  he  men- 
tioned to  Hunt  the  terms,  upon  which  he  had  sold  tiie 
land  purchased  of  Moore,  he,  HwiUi  expressed  much  sa- 
tisfaction and  delight — ^that  afterwards,  the'persons  inter- 
ested in  the  sale  met  at  his  house,  to  settietbe  proportion 
of  the  purchase  money,  respectively  due  them,  but  that 
an  altercation  ensued,  and  they  separated  without  com> 
ing  to  any  conclusion,  and  that  then,  for  tiie  first  time. 
Bwit  expressed  his  dissotisfacti^m  with  the  sale.    Upon 
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bis  cross  examination,  he  stated,  tjiat  while  MrpBoylan  ^^'^  ^^^' 
was  at  his  house,  ^(len  the  treaty  q£  sale,  was  •concluded,     ^^^'^ 
he  wrote  the  following  letter  to.  the  plaintiff  Hant^ —    Hab;mmx 
^^  I  hav«  a  chance  of  selling  the  Davis  tract  of  land  at         ^!i 
*'  S5000  taken  up^uk  bank.     As  there  has  been  some- 
*^'  thing  said  aboat  it,  I  wish  you  to  com^up  immedi- 
^^  ately.    Mr.  Boiflan  is  at  my  house,  an^^will  wait  till 
«^  I  have  a  return*^'    That  Mr.  Boy  Ian  did  not,  as  he. 
thought,  know  of  the  writing  of  that  letted,   but  was 
aware  of  Hunt's  claim  on.;the  land. 

The  caise  was  submitted  without*  argument,  by  Sea- 
wdl  ^ ' Badger y  for  the  plaintiffs,  and  by  Hogg  ^  Tf.  H. 
Haywoodj  for  the  defendants. 

Haix,  Judge,  after  stating  the  case  aa  .above,  pro- 
ceeded: From  every  circumstance  connected  *  with  this 
case  I  am  led  to  believe,  that  Jeffreys  had  authority,  to 
sell  the  land,  but  was  to  supply  the  purchase  money,  fo]* 
the  benefit  of  the  plaintiff^  and  others^,  interested  in  the 
deed  of  trust  to  Moqrt^  and  as.he  was  authorized  to  sell 
the  land,  no  dii^trust  of  his  fidelity  in  accounting  for  that 
purchase  money  was  manifested  at  the  tinxe  of  the  sale. 
The  substance  of  the  complaint  then  is,  not  that  he  sold 
the  land,  but  that  the  plaintiffs  have  been  defrauded  oj|^ 
the  purchase  money;  and  the  question  arises  whether  the 
bank  is  liablo  for  tho  misconduct  of  Je^rey^,  the  trustee  ? 
If  there  was  any  ground  to  believe,  that  there  was  any 
collusion  or  contrivance  between  the  officers  of  the  bank 
and  the  trustee,  our  decision  would  be  different  Tile 
defendant,  tiie  president  of  the  bank,  denies  that  he  had 
notice  of  any  trust,  on  behalf  of  the  plaintiffs ;  but 
I  cannot  rest  upon  that.  Jeffreys  in  his  deposition 
proves  something  very  much  like  notice.  He  is  asked 
whether  Befylan  knew,  thatthe  plaintiffs  Hunt  and  Har- 
rison had  any  interest  in  the  sale  of  the  land  in  eontro- 
versy.  He- answers,  that  be  had,  so  far  as  i*cgarded 
Hnnt.  And  this  corresponds  with  the  note  of  Jeffreys  to 
HnnU  that  <^  fioyton  was  at  his  house,  and  would  wait 
till  he  had  a  return''  to  that  note.  But  admitting  that 
Bmflan  had  notice,  what  was  it  ?    That  Jeffreys  had  au- 
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Jvve183X.   thoriiy  to  sell  the  land^  atid  that  tliere  was  a  personal 

^^^'''^^***^     confidence  reposed  in  him,  that  be  would  properly. apply 

Harbisoit    the  proceeds  of  the  sale,  for  the  benefit  ofthose  ipterested 

\        in  the  deed  of  trust,  executed  by  Davis  to  Mo&re.    There 

was  no  trust  or  equitable  lien  vpon  the  land  in  the  deed 

A  bona  jide  yen-  {^j^  j|fo^^  to  Jeffreffs.    JeffrMs  held  a  clear  title  to  the 

dee,  who  has  no-  •if     u  ur     «/ 

tice  that  there  land.  But  it  was  admitted  by  all  concerned,  that  the  sure- 
IS  a  pereoiuil    ^^  jjj^j  ^^  interest  in  it.     And  it  Boylau  knew  it  also, 

confluence  be-  -,  % 

tween  the  tnis-  how  impossibly  it  was  for  him  to  know  of  the  particular 
*^^  ir^^t  to'scU  ^^^^"^^3  made  by  each  surety,  and  what  particular  part 
and  divide  the  of  the  purchase  money  he  was  entitled  to  receive*    It 

rBN^^lSb^Si  »PPea»^>  ^'^a*  ^^^  debts  were  paid  by  the  sale  of  the 
by  equities  sub-  land,  for  which  Jeffreys  was  personally  responsible* 
^ti^^^etwcen  g^^  j^  ^^j^^  appeal's,  that  he  sold  for  a  great  price,  more 

than  2  6000,  some  of  his  own  lands  to  thebank  ;  so  that, 
he  2  no?boun5  independently  of  his  own  debts  paid  off  by  the  sale  of  the 
to  notke  the  two  tracts  of  land,  he  received  bonds  and  money  to  a 
iuit  que  trust  to  considerable  amount ;  perhafis  enough  to  enable  him  ifi 

portions  of  the  j^  justice  to  the  plaintifls,  if  he  had  had  no  other  re- 
purchase money  «      ,     , 
where  their  a-  Sources.     Biit  he  has  not  been  called  upon  by-  process  ot 

mount    18  dis-  jg^^^  ^  (^^  ^  appears,  to  come  to  a  settlement  with  the 

plaintiffs.  And  if  the  bank  was  even  ultimately  liable 
to  the  plaintiffs,  for  the  purchase  money,  it  would  be  ini- 

.  quitous  that  they  should  be  called  upon  to  pay  it  twice, 
when  Jeffreyij  to  whom  they  have  once  paid  it,  had  not 
been  called  upon  to  account. 

I  think,  upon  the  whole  view  of  the  case,  that  as  Jef- 

freys  was  trusted  by  those  interested  to  sell  the  land,  he 
was  trusted  to  receive  the  proceeds  of  the  sale  ;  and  that 
in  the  .absence  of  collusion  and  fraud  between  him  and 
the  bank,  the  latter  i^  not  liable.  None  has  been 
proved.  Full  value  was  given  by  the  bank  for  the  land, 
and  it  does  not  even  satisfactorily  appear,  that  Jeffreys 
has  misapplied  the  consideration,  which  the  bank  gave 

,  for  the  land.     But  I  have  not  particularly  adverted  to 

that,  as  it  is  not  now  in  contestation  between  the  parties 

in  this  suit    I  am  of  opinion  that  the  bill  be  dismissed 

with  costs. 

Pbb  Curiam. — Dbgh^b  AccoRDii;roi.T.- 


svruxm  covbt  oy  mobth-j^aeoluta. 


WlIXIAM  S.  Blackj.£dg£  et  <zl. 

r. 
JouRDAN  Nelsost  e^  a(. 

'i^he  arrest  of  a  debtor,  upon  final  process,  is  not  necessary  to  enable 
«a  guarantee  of  ttxe  debt  to  charge  the  guarantor. 

After  tiie  decree  for  an  account,  made  in  this  cause^ 
at  the  laat  term,  (antevol^  1,  418)  the  clerk  reported^ 
that  in  December,  1817,  the  plaintiffs  sold  the  land  men- 
tioned in  the  pleadings  to  tiie  defendant  MUon,  and  re- 
ceived, among  other  hote$,  one  made  by  Uardie  and 
JSemnf  Smiilh  for  81436  10,  due  Novembers,  1318, 
^<  which  notes  were  in  full  payment  for  the  land  sold  the 
defendant  JVVbon,  and  which  when  paid  off.  discharged 
the  mortgage, *'  given  by  him  to  the  plaintiffs.  That  the 
plaintiffs  commenced  suit  on  the  note,  returnable  to  the 
first  court  after  it  became  due — ^that  tBe  suit  was  not  put 
•at  issue  until  August  tenp,  1819,  of  Pitt  County  Court, 
one  of  the  defendants  not  being  ari*estcd,  until  the  return 
«f  a  p(ttrM9— that  the  cause  wiis  continued  until  Novem- 
ber term,  1820,  when  judgment  was  entered  i|p— that 
^JLfa.  issued,  returnable  to  February  term,  1821, 
which  was  returned  nulla  bona,  and  {hereupon  a  ca,  $a. 
immediately  issued,  upon  "which  the  defendants  in  the 
execution  were  arrested,  and  dischargetl  under  the  act 
for  the  relief  of  insolvent*  debtors.  fJpcm  these  facts, 
the  cleric  reported  tlie  amount  of  the  debt,  interest  and 
costs,  as  still  due  upon  the  mortgage. 

GaitoUj  for  the  defendant  JW/son,  excepted  to  the  re- 
port, because  *the  clerk  had  not  reported  tiiat  nothing 
Was  due  upon  the  mortgage.  He  also  insisted,  in  favor 
IdtiUf  a  defendant,  and  who  had  purchased  a  part  of 
the  mortgaged  land  from  ^elson^  that  if  a  decree  wa» 
made  for  the  plaintiffs,  a  sale  of  the  residue  of  the  raoit- 
gi^ed  premises  in  the  jiossession  of  JW2son,  should  b^ 
ordered,  in  the  first  place,  so  as  to  tlirow  upon  tlic  de- 
fendant LitiUj  only  the  residue  of  the  mortgage  <iebt^ 
after  applying  t<»  its  jiaymcnt  the  proceeds  of  that  pait 
still  belonging,  in  (9f[iiity,  to  A'^dson. 
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jrtnrslSSl.       Bogg^  for  the  plaintiffs. 


r. 


Upon  a  bill  of 
fareclosure, 
a  sale    of  the 
niortg"agt:d  pre* 
mises  Is  directed. 

Where  a  part 
of  the  nlortgagf- 
cd  premis<?s 
was  sold  by  the 
mortgagOT  sub- 
sequi-nt  to  the 
mortgage,  a  sale 
of  the  rtrsidue  of 
thp  land  will  be 
ordered  in  the 
firfet  'Mstanccjtor 
the  payment  of 
the  mortgage 
debt. 


RuFFiify  Judge. — It  might  well  have  been  insisted  by 
the  plaintiffs,  that  the  omission  to  arrest  the  Smiths  on 
a  ca.  so.  had  it  hi^pened,  could  not  have  been  imputed 
to  them  as  laches^  which  would  have  made  that  debt  their 
own.  For  I  know  not  of  any  rule,  which  requires  either 
an  agent  or  an  assignee  of  a  bond,  to  put  the  obligor 
in  prison  ;  unless  such  a  course  be  Stipulated.for.  It  is. 
■suiHcient,  if  diligent  and  reasonable  effovte  be  made Ix^ 
<x)llcct  the  motley,  and  a  failure  happen  by  reason  of  the 
debtor*B  insolvency*.  Here  the  bond  was  put  in  snit  at 
the  first  court  after  it.  fell  due,  and.  was  prosecuted  to 
judgment.  Tlie  defendant's  counsel  urges  the  pendency 
of  it  till  November  term,  18£0,  as  evidence  either  of  neg- 
lect or  of  collusion  with  the  debtors.  That  is  not  sofR- 
cient  evidence*  of  negfect ;  for  the  delay  naigbt  have 
arisen  from  the  state  of  the  business  in  the  court;  Qr  ajv 
plications  of  the  defendants  for  continuuices  allowed  by 
the  court  For  we  know  that  about  thatperio<l  our  doc- 
kets were'crowded^  and  seldom  gone  through  ;  and  that 
debtors  often  use  unjustifiable  shifts  to  put  (^  trials. 
The  defendants  ought  therefore  to  show  the  actual  cause 
of  the  delay.  Bui  the  fact  tiiat  at  the  next  term  after 
judgment  tlie  plaintiff  imprisoned  tlie  Smithij  totirely 
rebuts  all  unfavorable  inference  from  the  delay^and  re- 
pels thc.idea  of  collusion.  The  exception  must  bt)  over- 
ruled, and  a  foi*eclosure  decreed  on  the  footing  of  the 
report  of  the  clerk,  with,  costs  to  the  plaintiffs.  Tile  course 
in  tills  State  lias  not  been  strictly  a  foreclosure ;  but  a 
sale  of  tlie  mortgaged  premises,,  as  most  advantageous 
to  both  parties. 

The  defendant  Little  alleges  a  purchase  by  him  from 
JVdsoii ;  and  if  he  had  produced  his  conveyance*  orothei-*- 
wise  proved  it,  a  sale  of  the  residue  only  would  be  of- 
dercil  in  the  first  instance.  As  it  is,  that  allegation 
must  be  disregarde<i,  and  the  whole  sold  as  mortgaged*. 

.    Per  CimiAM. — Deckkk  ArconmNGLY. 


/  I 


WVRMMA  COVUT  QW  HOUTU-GAROI^UifA* 
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Ricuardl  Nbws&m  d  al.  v.  William  BuFFEiuurw* 

One  who  defends  an  ejectment  upon  ati  eqtkltable  title,  cannot  in 
equity  recover  his  own  costs  at  law,  6ut  He  may  those  be  has 
paid  the  plaiittiffat  law . 

Aftei*  the  decree  made  in  this  cause  {ante  voL  U  379) 
for  a  reconveyance  by  the  defendant  to  the  plaintiffs,  of 
the  land  conveyed  to  him  by  mistake,  an  oi*der  was  made 
*tfaat  the  defendant  should  repay  the  plaintiffs  the  cost<4 
c^f  the  ejectment,  and  a  referenCQ  as  to  those  costs  was 
directed. 

Upon  the  coming  in  of  the  report.  Badger^  for  tlic 
defendant,  cited  Ktaton  v.  Cobb  {ante  vol.  1,  439). 

Seavfdlj  for  tlie  plaintiffs. 

« 

RuFViN,  Judge,  after  stating  the  order  of  I'efcrencc. 
proceeded  as  follows  :  The  clerk,  in  his  report,  does  not 
cljstiaguish  between  the  plaintiff's  own  costs,  when  de- 
fendant in  ejediment,.  and  those  which  they  paid  the 
plaintiff  at  law,  as  his  costs.     The  last  only  can  be  de- 
creed to  be  repaid  by  the  defendant  to  the  plaintiffs*     i^i^^  ^^^  ^^^. 
Their  own  costs  the  defendants  at  law  threy  away,  by  Xeaton  ▼.  Codb, 
defending  in  that  court  upon  an  equitable  titl^  and  can-  ^^^^  ^'^^^^ 
not  recover  back  {Keaton  v.  Cobb).      The  clerk  must  BrwiK,  j«d^e 
again  enquire  upOn  that  point,  and  in  his  report  distin- 
guish the  taxed  costs  at  law  of  the  plaintiffs,  or  cither 
«f  tlieni,  from  those  of  the  present  defendant. 

Per  Cumam. — Obder  i^enewkh. 


Christian  L.  Bbnzsix  et  aL 


1?. 


Jesse  RoBiNETrp  etviL       . 

nitexest  upon  rents  and  profits  is  not  usually  allowed  until  an  ^couiu 
be  demanded.  But  where  the  possession  is  malajide,  it  is  allowed 
from  the  receipt. 

After  the  decree  made  in  this  caase^  and  in  that  of 
Bemuin  v.  Jtewrir  (atOc  voU  I,  365,  444)  whereby  pay- 
ment wae  decreed  of  the  mortgage  miida  by  Mmtgor 


4is 
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^^'*  ^®31.  mery^  to  the  Unitas  Fratn^m^  and  tlic  right  of  the'  plain- 
tiffs Stokes  and  ff'ellhorn  to  a  re-convevance  of  the  resi- 
due  of  the  mortgaged  premises  was  estabiishedt  an  ac- 
count was  directed  of  the  rents  and  profits  received  by 
the  defendants,  and  also  of  the  waste  committed  by  them 
upon  the  land  mentioned  in  the  pleadings. 

The  clerk  at  this  term  reported,  that  the  defendants^ 
on  account  of  rent  and  waste,  owed  to  the  plaintiffs 
Stokes  and  fFellborn^  Si 208  principal,  and  SB63  50 in- 
terest. In  coming  to  ihi^  result,  the  clerk  charged  the 
defendants  interest  upoil  the  value  of  the  land,  from  the 
end  of  every  year  in  ,which  tiie  profits  were  received  by 
tbemy  up  to  the  time  of  filing  his  report  The  clerk  also 
reported  the  fact,  that  the  defendants  had  filed  with  him 
sundry  notes  of  the  plaintiff  iSf^ofees^  which  they  claimed 
to  have  set  off  against  any  balance  that  might  be  due 
him.  Copies, of  these  notes  were  certified  with  the  re- 
port, and  from  them  it  appeared,  that  none  of  them  were 
payable  to,  or  endorsed  to  the  defendants  ;  but  the  legal 
title  to  most  of  them  was  in  a  copartnership^  of  which 
one  of  the  defendants  only  was  a  member. 

The  plaintiffs  excepted  to  tlie  report,  because  the  clerk 
had  allowed  a  smaller  sum  per  anymniy  for  rent,  profits 
and  waste,  than  was  justified  by  the  testimony  before 
him. 

A  statement  of  the  facts  proved  before  the  clerk,  and 
on  which  this  exception  was  foimded,  is-  unnecessary. 

The  defendants  excepted,  Lst,  To  the  mode  adopted 
by  the  clerk  in  estimating  the  interest  upon  the  rents 
and  profits,  insisting  that  no  interest  should  have  been 
charged  befoixs  the  filing  of  tlie  bill. 

£d.  Because  the  clerk  had  not  allowed  them  credit  for 
ihe  above  mentioned  notes  of  the  plaintiff  Stokes. 

Seawell  and  Gaston^  for  the  plaintiffs. 
Badgeff  for  the  defendants. 

RuFFiy,  Judgc-^The  exceptions  of  the  plaintiffs  are 
both  overruled ;  because  the  allowances  both  for  rent 
and  damages  are  more  than  ample*  The  clerk  gives 
full  rent^  as  if  the  landlord  had  kept  up  repairs  ;  and 
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at  the  same  time^  charges  the  defendants,  with  them.  Had  Jvin  1831 
the  other  side  excepted  for  this,  the  amount  might  hare  ^'-'^^^'^^^ 
been  reduced,  but  there  is  no  reason  to  increase  it.  9, 

Though  rents  do  not  usually  bear  interests  until  the  William. 
filing  of  the  bill,  or  an  account  be  demanded,  yet  where 
the  [M)ssession  was,  as  liere,  unalajide  from  the  begia-       Promissory 
uing,  the  profits  became  a  debt  from  their  perception  ;  J^*"  ^Y^^Sff 
and  of  course  beai*  inte-rest.    The  first  exception  of  the  and  .payable  to 
defendants  is  therefore  overruled.  ^^^"^  "^  P*^ 

ties,  cannot  be 

The  bonds  mentioned  in  the  second  exceiition  can,  on  set  off  against 
no  principle,  forjn  set-offs.    They  do  not  appear  to  be-  ^^t^^JJ^  ^I 
long  to  the  defendants,  except  from  the  possession,  vour. 
They  are  not  mutual  debts  at  law  or  In  equity,  except 
by  bringing  in  other  facts  and  persons  not  before  the     |f  payable  to 
court,  and  not  stated  in  the  i^nswer.     If  indeed  the  obli-  u  defendant,  and 
gor  be  insolvent,  that  would  be  a  ground  in  this  court,  insolvent  they 
why  ihey  should  be  deemed  a  satisfaction  of  so  much  of  ™*y  ^^J?* 
the  sum,  as  may  be  decree<l  to  thai  party.     And  to  ena- 
ble  the  defendants  to  avail  themselves  of  that,  a  petition 
might  be  filed  in  the  cause,  had  the  bonds  been  assigned 
to  the  defendants.     But  as  other  persons,  namely  the  able  to  a^pSy" 
obligees  in  the  bonds,  would  be  necessary  parties,  a  pe-  it  can  only  be 
tition  will  not  serve ;  and  the  defendants  must  be  put    ^^^  ^ 
to  their  bill,  as  in  IredeU  v.  Langston.  (ante  1  t{oL  392) 
I'his  exception  must  also  be  overruled. 

Prr  Curiam. — ^Decree  accobbingly. 


N  ATM  i?ff  WiiLiAMs  it  al.  executors  of  Isaac  Williams 

Alvin  Williams  et  aU 

Vn  administrator  who  has  paid  debts  of  his  intestate  to  a  hff^eramount 
than  the  assets  in  his  hands,  is,  in  equity,  substituted  to  the  rights 
of  the  creditdvsy  and  may  recover  of  the  heir  the  sum  thus  overpaid. 

The  bill  alleged,  that  John  fFUliam  died  intestate, 
possessed  of  a  very  large  personal  estate,  and  that  ad- 
ministration upon  his  estate  was^committed  to  Uie  plain- 
Vol.  II.  *10 


0  £<tiriT¥  OilSBS  ABGD£D  AND  DETEBMIlf  RD  IN  THS 


JuKs  1831.  tiffs*  testator,  who  was  his  brother  :  That  their  testator 
^^"*'^'^*'     found  the  affairs  of  his  intestate  in  piuch  conftision,  bis  es- 
«.         tate  incanibered  with  many  deb ts,  and  to  a  large  amount : 
WttiaAiH.    That  witii  a  view  of  preventing  the  accumulatiofi  of 
costsy  and  ^m  motives  of  kindness  to  the  family  of  his 
brother,  and  relying  for  his  indemnity  on  the  large 
amount  of  personal  estate  then  in  his  hands,  their  testa- 
tor advanced  his  own  funds  in  discharge  of  the  debtd  due 
from  his  brother  :  That  after  the  death  of  their  testator, 
upon  a  settlement  of  his  accounts,  it  appeared  that  he 
was  a  creditor  of  his  brother's  estate  to  the  amount  of 
2  3,649  27,  of  which  sum  the  plaintiffs  had  received  from 
the  administrator  de  boiiis  non  of  John  WUliatns  only  the 
sum  of  82,667  34,  by  which  payment  the  personal  es- 
tate was  exhausted.    The  bill  then  chai*ged,  that  John 
WiUiamSf  the  intestate,  died  seised  of  a  lai*ge  real  es- 
tate, which  had  descended  to  his  children,  the  defend- 
I  ants,  and  prayed  that  the  plaintiffs  might  have  satisfac- 
tion therefrom,  of  the  balance  still  due  on  account  of  thc^ 
advances  made  by  their  testator* 

The  defendants  demurred  to  the  bill,  for  want  of 
equity.  His  Honor  Judge. Norwood,  on  the  last  cii*- 
cttit,  at  Johnston,  sustained  the  demurrer,  and  dis- 
missed the  bill.    The  plaintiflf^  appealed. 

Dtoereux  was  to  have  argued  for  the  plaintiffs  ;  but 
the  court  called  on  Bad^er^  cantraf  in  support  of  the 
demurrer. 

RuTFiN,  Judge. — The  demurrer  rests  on  two  posi- 
tions: the  first  is,  that  an  administrator  makes  payments 
beyond  the  personal  assets  at  his  own  risk,  and  cannot 
found  a  claim  against  the  heir  upon  sacli  over  payments 
under  any  circumstances:  the  second,  that  if  he  can  re- 
cover back  the  money  at  all,  he  hits  a  remedy  at  law. 

The  bill  is  founded  on  a  plain  principle  of  natural 
justice.  It  is,  tiuit  the  defendants  are  bound  in  con- 
science to  pay  the  jilaiiitiils  the  mo.iey.  which  Uieir  tes- 
tator paid  in  discharge  of  the  defendants'  debts.  In  this 
stage  of  the  case,  we  must  take  the  d<3bts  thus  paid  off 
to 'be  true  ones,  and  that  baac  fyUliams  really  paid  the 
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aunr  of  SI 8649  127  (vrer  and  above  the  assets  which  came  Jvnb  lasi. 
to  his  haads  ;  aad  that  his  executors  have  received  of    '-^''"'^"^■^ 
that  only  the  sum  of  iZ^67  S4  from  the  administrator       ^'^ 
dt  bom$  noa ;  and  that  the  personal  estate  is  exhausted.  Wuuamb. 
If  the  persoaal  assets  had  been  sufficient,  there  <'an  be  no 
doubt  of  the  right  of  the  administrator   to    be    re- 
imbarsed  oat  of  it^  for '  any  payments  made  by  him. 
His  executors  might  retain  the  specific  eflbcts,  until  their 
testator's  demand  shouM  be  liquidated ;  or  in  this  coui^ 
his  accoants  would  be  settled,  and  a  satisfaction  deci*eed 
cmt  of  the  personal  assets,  upon  a  hill  against  the  ad- 
ministrator de  boms  non*    If  tiie  personal  estate  be  fully 
administered,  the  same  equity  exists  against  the  heir. 
The  payment  hy  the  administrator  was  not'oiiicious.    It 
is  not  the  act  of  a  stranger,  who- endeavors  to  make  one 
his  dehtor  by  payments  on  his  account,  against  his  will 
and  without  his  request    If  indeed,  the  administrator    ^^^  ^  ^^^j^^ 
Iiad  known  the  personal  estate  was  insolvent  and   vol-  nistrator,  know- 
untarily  paid  debts  beyond  it,  that  might  be  taken  to  h^  L^tate^to^bT^ 
with  a  view  of  intermeddling  with  things  that  did  not  solvent,    had 
concern  him,  and  place  him  on  the  footing  of  an  officious  ^^^^  '^th^*^ 
stranger.    He  would  not  be  permitted  by  icn  art  of  mere  intent  to  make 
unauthorized  forwardness,  beyond  his  known  obligations  or,  and  witii-' 
and  duty,  to  make  himself  tlie  creditor  of  the  heir,  and  ^^  ^^e  ques- 
draw  into  this  jurisdiction  a  question  purely  legal — debt  ministered  ^m 
or  no  debt.     But  the  hill  states  here  the  cmbari*assment8  ^^^  proper  fo^ 
of  the  estate,  its  large  hut  uncertain  amount,  ami  tliat  be  entitled  to 
the  payments  were  made  by  the  administrator  from  the  ^  '*^^^- 
best  rootiye,  namely  to  ^ave  costs,  and  pronioto  the  in- 
terest of  the  defendants,  who  were  his  nephews  and  nieces*. 
I  flunk  a  demand  thus  arising  cannot  but  bo  felt  by  every 
body  to  be  just,  and  entitled  to  satisfaction  in  some  court 
Then  as  to  tlie  jurisdicti6n  of  this  court:  It  is  denied, 
because  there  is  a  remedy  at  law.    It  is  said  that  the 
question  of  debt  or  not,  is  one  of  law.  True ;  but  for  many 
debts  which  the  law  recognizes,  a  remedy  maybe  sought 
in  equity.    Thus  debt  by  simple  contract  to  the  execu- 
tor himself  may  be  enforced  here,  and  a  discovery  had 
of  the  real  estate.  In  truth,  however,  the  demand  of  these 
plaintillh  is  not  a  debt  for  whiclr  an  action  would  lie  at 
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Juvv  1831.  lawy  cither  against  the  heir  or  administrator  de  bonii  nam; 
or  at  any  rate,  it  is  a  very  doiibtfol  right.  It  is  for 
money  paid  by  the  first  administrator  himself.  Can 
that  be  said  to  be  a  debt/rom  the  intestate  to  the  admin- 
istrator, for  which  an  action  at  law  can  be  sustained  a- 
gainst  the  heir  or  administrator  de  bonUiunh  as  such  ?  I 
suppose  noty  because  it  had  its  origin  since  the  death  of 
the  intestate.  It  is  only  a  debt  in  this  court  upon  its 
principle  of  substitution  ;  which  jriaces  the  administra- 
tor here,  as  the  law  does  an  assignee  of  the  debt.  No 
injury  can  arise' to  the  heir,  but  father  a  benefit  hy  the 
jurisdiction.  The  jiersonal  estate  is  still  the  primary 
fundy  and  hence  tlie  administrator  de  bonis  turn  is  a  ne- 
cessary party 9  and  the  heir  is  at  full  liberty  to  show  as- 
sets in  tlie  hands  of  either  the  iirst  or  last  administrator. 
The  debt  is  fixed  conclusively  by  a  judgment  at  law  a- 
gainst  the  administrator,  unless  the  heir  can  show  collu- 
sion. But  here  he  is  at  liberty  to  contest  the  debt  him** 
self,  with  tlie  aid  of  the  administrator. 

But  even  if  there  was  a  remedy  at  law,  it  must  in* 
volve  an  account  of  the  whole  administration  by  the  first 
administrator ;  and  that  per  se  is  a  proper  ground  of  ju* 
risdiction  in  equity,  concurrently  with  a  court  of  law. 

Per  Curiam. — Declare,  that  the  plaintiffs  have  the 
right  in  this  court  to  be  substituted  in  the  place  pf  those 
creditors  of  the  intestate,  whose  debts  the  testator  of  the 
plaintiif  paid  in  good  faith,  so  far  as  those  debts  ex-  , 
ceeded  tiie  personal  assets  of  the  intestate,  which  came  * 
to  the  hands  of  the  plaintiff  or  their  testator  :  Declare 
fhrther,  that  such  right  of  substitution  exists  against  the 
present  personal  reiM-esentative  of  the  intestate,and  against 
his  heirs,  alter  the  personal  estate  shall  have  been  ex- 
hausted ;  and  reverse  the  decree  of  the  court  below,  witli 
costs  against  the  appellees,  and  remand  tiie  causeu 
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Samuei.  Chunn  V*  David  McCarson. 

Courts  of  equity  in  this  State  will  not  sustun  a  bill  to  enjoin  a  jndg- 
ment  at  law  upon  a  money  demand,  where  tlie  amount  in  contro- 
veny  does  not  exceed  fifVy  dollars.   - 

This  was  an  irvjunction  bill,  originally  filed  in  Bun- , 
combe.  The  bill  alleged,  that  in  the  year  1816,  the 
plaintiff  hadf  at  the  request  of  the  defendant,  given  hid 
bond  for  thirty  dollars,  to  one  Stokd^,  in  discharge  of 
a  debt  due  Stokeiy  by  the  defendant.  That  soon  after- 
wards the  bond  was  presented  to  the  defendant,  and  was 
paid  by  him  ;  but  instead  of  cancelling  it  the  defend- 
ant had  taken  an  assignment  of  it  to  himself*  That  af* 
terwards,  extensive  partnei*ship  accounts  subsisted  be- 
tween the  plaintiff  and  tlie  defendant,  which  eventuated 
in  a  lawsuit  and  finally  in  a  compromise,  upon  wliich 
the  defendant  signed  the  following  receipt :  ''  I  hereby 
^'  relinquish  to  Samuel  Ckunn  all  claims,  debts,  dues 
*^  and  demands,  of  whatsoever  nature,  up  to  this  date, 
'*  against  the  said  Samud.     April  12,  1823.'' 

**  DiViD  McCabsok.'* 

•  That  after  this  compromise,  the  defendant  had  sued 
0vt  a  warrant  upon  the  note  to  Stokeiy ^  upon  which  the 
magistrate  had  rendered  a  judgment  in  favor  of  the 
plaintiff.  That  tlie  <lefendant  had  appealed,  and  the 
cause  had  finally  been  decided  against  the  plaintiff  in  the 
Superior  Court  The  bill  prayed  for  an  injunction  and 
discovery* 

The  defendant,  in  his  answer,  denied  all  the  allega- 
tkmB  of  the  bill,  and  insisted  that  the  acknowledgment 
above  mentioned  did  not  apply  to  the  note,  which  he 
aTored  had  been  satisfactorily  proved  on  the  trial  at  law. 

The  cause  was  heard  upon  the  bill  and  answer,  and 
was  submitted  without  argument,  by  Winsiorh  for  the 
plaintiff,  and  by  Ckuton^  for  the  defendant 

BvFFiH,  Judge. — There  is  no  testimony  in  this  cause ; 
aad  the  equity  of  the  plaintiff's  case  is  answered  and 
ftUly  deni^  by  tjhe  defendant    The  receipt  set  forth  in 
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jmnj  1831.   the  bill  is  not  under  seal,  and  so  only  evidmce  of  a  sa- 

'^^"''''^^^    tisfaction,  and  was  open  to  explanation  by  either  party 

„.  on  the  trial  at  law  ;  and  the  defendant  says  it  was  ex- 

McCarso]!?.  plained  on  that  occasion,  to  the  satisfaction  of  the  jury ; 

A  receipt  not  who  found  that  thc  present  demand  was  not  included  in 

under  seal,  is    ^y^^  settlement,  on  which  that  receipt  is  founded. 

only  evidence  of  ,  .^    i  .  .  n  i     • 

satisfaction,  and      The  court  18  gratified  m  coming  to  thc  conclusion  to 
may  be  explain-  dismiss  the  bill  on  thc  merits,  rather  than  on  a  principle 

ed  by  parol  tes-  ^  i     <• 

timony.  which  has  not  boon  often  acted  on  in  this  State,  and  of 

whirh  the  profession  is  perhaps  Hot  fully  apprized. 

Thc  bill  is  for  an  injuriction  and  relief  against  a  judg- 
ment at  law  for  a  debt  of  thirty  dollars.  The  sum  is. 
too  small  to  call  the  powers  of  this  cdurt  into  action.  In 
England,  the  chancellor  will  not  take  jurisdiction  of  a 
money  demand  of  less  than  £  10  sterling.  Thei'C  are 
besides  other  limitations  on  litigittion  in  that  court  For 
c«xample,  no  appeal  or  bill  of  review  lies  for  errol*  as  to 
costs,  though  they  may  exceed  that  sum — being  a  thing 
in  discretion.  The  distinguished  chancellor  of  New- 
York,  who  has  given  reputfction  and  a  system  to  the 
court  of  equity  in  that  State,  ^ath  adopted  a  like  rule. 
(Moore  Y.Lyttlej  A  Johns.  C.  R.  183  FuUerion  v*  Jackson 
5  Id.  276).  This  court  may  well  be  juBtified  in  fallow- 
ing examples  so  salutary.  It  is  not.  that  a  court  ot 
equity  hath  not  regard  to  rights,  and  doth  not  hold  them 
sacred,  however  inconsiderable  the  subject,  which  ki- 
duces  the  court  to  refuse  to  enforce  them.  But  the  fO' 
licy  of  the  country,  and  the  true  interest  of  the  |iartiefi^ 
forbid  fruitless  litigation.  No  court,  which  has  a  difr-' 
( retion  on  the  subject)  ought  to  entertain  a  controversy, 
in  which  the  cOvSts  must  exceed  the  sum  demanded.  And 
the  institution  of  such  a  suit  indicates  such  a  watitott 
passion  for  judicial  contest,  regardless  of  conseqmnces 
even  to  the  complaining  party,  as  it  wei*e  criminal  in  a 
court  to  gratify.  The  present  is  an  instance  of  the  evil 
effects  of  such  a  temper.  The  siiit  at  law  began  bdiftre 
a  justice  of  the  peace,  j?nd  went  by  appeals  to  the 
County  Court  and  to  the  Superior  Court ;  and  finally, 
nothitig  yielding,  the  defendant  at  law  claims  the  as- 
sistance of  this  court.     The  proceeding  involves  such  a 
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waste  of  thne  and  expenditure  of  money,  as  to  place  in  jcks  1831. 
a  strong  light  the  propriety  of  a  declaration  by  the  court    Vi«^'">r%^ 
of  some  restriction  on  parties,  and  of  some  limitation    ^*^®*^^** 
on  the  jurisdiction.    It  is  impossible  that  a  bill  lie  for    Robxhta. 
any  sum,  however  small.     There  must  be  some  point, 
at  which  we  mu^t  stop.   And  the  court  can  fix  upon  none 
apparently  more  apt,  than  the  i^easonable  average  of  tlie 
costs  of  a  suit  in  this  court ;  which  is  fifty  dollars.  That 
too  is  the  amount  in  New- York.     Perhaps,  seeing  that 
the  legislature  hath  prohibited  a  jurisdiction  in  courts 
of  law  of  contracts  for  less  than  sixty  dollars*  the  court 
might  more  pi*operly  adopt  that  sum.     But  as  other 
courts  of  equity  have  adopted  the  smaller  sum,   so  will 
we.     Fertile  recovery  of   a   money  demand,    or  f«i' 
relief  against  a  judgment,  or  legal  security  for  o  debt. 
less  than  ^t^  dollars^  the  coui*t  will  not,  in  future,  en- 
tertain a  bill. . 

Per  Cuhiam. — Hxix  dism-ihsbb. 


Sahubl  McBrateb  tt  el.  adni'rs.  of  Wm.  McBratek 

t?. 
Mautibt  Robehts, 

A  couit  of  equity  is  bound  by  the  statute  of  usury,  and  altiiougb  upoji 
the  bill  of  tlie  borrower,  aid  will  be  extended  only  upon  the  terms 
of  his  repaying  the  sum  lent  with  interest,  yet  the  lender  can  have 
no  relief  whatever,  and  his  bill  to  foreclose  an  usurious  mortga^r 
-wiU  be  dismissed. 

Thisbill  was  originally  filed  in  Rutherford,  and  sought 
to  foreclose  a  moi*tgage  of  slaves-  It  charged  that  the 
intestate  of  the  plaintiff  lent  to  the  defendant^  on  the  4tli 
of  June  1808,  the  sum  of  g£60.  and  to  secure  it,  took,  a 
bill  of  sale  for  the  negroes  mentioned  in  the  bill,  which 
had  been  limited  to  the  defendant  by  will  after  a  life  es- 
tate to  two  others.  The  deed  was  exhibited  with  the 
bill,  and  was  absolute  upon  its  face,  and  purported  to  b^ 
in  consideration  of  2^60;  but  the  plaintiffs  admit- 
ted that  it  was  intended  only  as  a  seciuity ;  and  that 
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juHB  1831.  McBroyer  executed  to  the  defendant  at  the  same  time  a  de- 
^^^^^1^^^  feasance,  declaring  the  deed  to  be  void  upon  payment  of  the 
V.         sum  lent  (S  S60)  with  interest  at  the  end  of  two  years. 
RoBSBTf.    The  bill  charged  that  the  tenants  for  life  were  both  dead; 
and  that  the  defendant  had  lately  come  into  possession. 
The  defendant  in  his  answer  admitted  the  bill  of  sale^ 
and  the  loan  of  money ;  but  averred,  that  instead  of 
8^60,  the  amount  loaned  \vas  only  %  208,  upon  an  usu- 
rious contract    He  charged  that  the  intestate  was  to 
lend  him  S  860,  and  did  count  it  out ;  but  that  he  imme- 
diately took  back  S  52,  for  the  interest  in  advance  for 
two  years  ;  and  that  he  then  executed  the  defeasance  to 
avoid  the  conveyance  upon  the  piiyment  of  SS12,  on  the 
i4thof  June  1810. 

The  defeasance  was  filed  by  the  defendant  as  an  exhi- 
bit and  was  proved  by  the  subscribing  witnesses.  The 
evidence  was  very  short  and  will  be  found  stated  in  the 
opinion  of  Ritffin,  Judge. 

Hogg,  for  the  plaintiff  contended,  1st.  That  there  was 
uo  loan,  but  a  conditional  sale,  and  of  course  that  u% 
usury  could  exist  &nd  cited  Murray  v.  Harding  (S  fflls, 
390.) 

2A.  That  the  plaintiff  had  a  right  supposing  this  to  be 
a  conditional  sale,  to  the  aid  of  the  court  because  hiv 
title  was  not  recognized  at  law.  (^Theobolds  v.  Duffoy^  9 
Mod.  io2.) 

No  counsel  appeared  for  the  defendant 

RuFFijr,  Judge,  after  stating  the  case  as  above,  piM>- 
ceeded  as  follows  :  Upon  the  face  of  the  transaction,  as 

'^  stated  by  the  parties,  it  is  clearly  a  mortgage,  to  secure 
a  debt  contracted  upon  an'  usurious  consideration. 

The  depositions  of  the  subscribing  witnesses  to  the  bill 
of  sale  and  defeasance  have  been  taken.  One  of  them 
disclaims  any  recollection  of  any  of  the  incidents,  ex- 
cept his  attcstition.  The  other  directly  sustains  the  an- 
swer.    Indeed,  if  the  whole  sum  of  g260  had  been 

.  advanced,  tlie  sum  of  Jg  3 1 2  mentioned  in  the  defeasance, 
would  itself  prove  the  usury  ;  .is  it  is  an  excess  of  g20  80 
above  the  legal  rate  of  interest  Ajid  at  any  rate,  it 
supports  the  statement  of  the  answer  and  of  the  witness. 
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Upon  the  case  thus  taken,  the  ptainttffs  can  have  no  Jtw«iaM% 
rdief  in  this  coai't ;  which  can  no  more  duregard  the  ^^"  ^^ 
statate  than  a  court  of  law.  If  the  plaintiff  can  mdce  ^  ^^ 
any  thing  at  laiw  of  his  legal  title,  he  is  at  liberty  ;  and 
when  the  borrower  conies  here,  we  will  make  him  do^ 
cqnity,  by  paying  the  sum  borrowed,  aind  the  lawM  in^- 
terest,  as  tlie  price  of  our  assistance*  But  When  the. 
lender  asks  aid  of  equity,  he  must  ask  it  on  a  contract 
not  tainted  by  an  unl9.wful  and  corrupt  ingrodient^ 

But  it  is  urged  for  the  pluintiff,  that  here  is  no  usury ; 
because  there  was  no  loan,  and  the  premium  was  no  more 
tiian  a  fair  comiiensation  for  the  risk  of  losing  the  pro- 
perty, considering  it  as  a  conditional  sale.  The  risk 
is  supposed  to  consist  in  the  perishable  nature  of  the 
thing,  namely,  slaves,  and  the  danger  of  their  loss  by 
being  removed  by  tlie  tenants  for  life,  or  the  expense  of 
securing  them  by  piTOcess  in  this  court*  And  the  argiu- 
ment  that  thei^  was  no  loan,  is  jfounded  upon  the  &cty 
that  DO  secui'ity  was  taken  for  the  repayment  of  the  mo* 
uey ;  and  so  tliero  was  no  obligation  on  the  borrower ; 
and  if  the  negroes  died  or  were  removed,  the  loss  must 
fall  entirely  on  McBrayeri 

The  argument  upon  the  natuiHs  of  tlie  contract  might 
admit  of  consideration,  if  the  cause  turned  u]K)n  any 
construction  now  to  be  put  upon  it  by  the  court  We 
think,  indeed,  that  the  contract  itself,  if  its  character 
were  now  to  be  determined  by  the  court,  is  plainly  prov- 
cdy  by  the  expi'ess  provisions  of  it,  and  the  testimony  of 
the  witness,  to  be  usurious-  But  if  this  were  not  so,  the 
court  could  not  help  the  plaintiffs  upon  this  bill*  Be- 
cause mortgage^  and  loan  or  not,  is  a  question  not  open 
upon  the  plead  ings.  The  bill  itself  states  it  to  be  a  loan  of 
$  2&0,  and  declares  the  conveyances  to  have  been  in- 
tended as  a  mortgage  aad  security.  Now,  tho'  the 
court  is  at  liberty  to  construe  a  contract,  and  put  a 
meaning  upon  the  words  of  it,  according  to  the  ^nse  in 
which  the  parties  used  them,  however  improper  that 
may  be,  and  contrary  to  their  true  import,  yet  no  such 
liberty  can  be  taken  with  pleadings.  The  plaintiff,  with 
the  aid  of  counsel^  puts  a  construction  upon  the  bargain^ 

Tot.  IF.  *11 
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juKK  1831.   and  admits  it  to  be  of  a  particular  character,  and  upou 

^^^^^    *^'  ^s  such,  seeks  a  particular  relief-     Treating  the  con- 

V.         tract  to  be  of  that  sort,  when  the  case  turns  out  against 

BoBsrrs.    jjni^  jj^  cannot  ask  the  judge  to  declare  the  contract  to 

Where  the  bill  be  diifbrent,  and  to  give  him  a  different  pelief.     Here 

»c^n  to  be"a  ^^^  "**"  charges  a  mortgage,  and  prays  a.  foreclosure. 

loan  and  «tnort-  Where  the  debt  secured,  if  a  debt,  is  proved  to  be  usuri- 

f*^recloMre ^  ^**®»  ^^  cannot,  against  the  bill,  say  it  was  not  a  mort- 
the  plaintiff  can-  gage,  but  a  sale.  A  party  must  be  bound  conclusively 
inp  ask  relief  as  ^^Y  ***^  statement  of  facts,  put  plainly  upon-  the  recoril. 
upon  a  conditi-  If  not,  there  is  no  certainty  injudicial  proceedings ;  and 

a  bill  making  one  case  may  be  supported  by  proof  of 

one  diametrically  ojq)osite. 
On  the  inquiry      Before  I  conclude,  I  will  make  an  observation  upon 
whether  a  con-  tj,^  position, 'that  there  was  no  loan,  because  no  security 

veyance  Of  slaves  ^  w 

be  a.  mortage  nor  covenant  was  taken  for  the  repayment.  The  want  of 
^e  *^*5J*f*^^"*J  such  a  covenant,  or  a  separate  bond  for  the  money  is  cer- 
tbat  no  bond  is  tain! y  one  of  the  indicia  of  a  sale ;  as  the  giving  of  such 

the^^'mone^^adT-  *  ^^^^'^tj  ^^  ^^^^^  evidence  tliat  the  conveyance,  though 
wiced,  is  only  absolute  in  its  terms,  was  in  reality  a  mortgage.     But 

*he  c^^ter  of  *^  *^  nothing  more  than  one  evidence  amongst  many,  of 
he  transaction. .  the  character  of  the  transaction.  For  when  it  is  estab- 
lished, that  the  advance  of  the  money  was.  not  as  a  price, 
but  as  a  loan,  the  loan  exvi  termini  raises  and  involves 
a  promise  to  pay,  as  obligatory  as  a  separate  agreement 
under  seal  to  the  same  effect.  And  this  promise  binds 
*^  tite  party  personally  :  so  that  the  loss  of  the  pleitgedoes 

not  include  the  loss  of  the  debt;  buttliecre>ditormay  still 
proceed  against  tlie  debtor  himself  A  loan  therefore  in 
its  terms  includes  a  debt  from  the  bori'ower  ;  which  il 
is  not  necessary  should  appear  upon  the  mortgage,  or  in 
writing ;  though  cei*tainly  it  is  safest  that  it  should,  to 
put  the  fact-H>f  loan  or  no  loan — ^beyond  dispute. 

Pru  Curiam^— Bu.!*  dismissi:o. 
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AiTDREW  Allison  t.  George  L.  DaVidsoit  et  ah 

All  tt^  in«mb€i6  of  a  putnership  are  tiecessary  parties  to  a  final  set- 
tlement of  the  partnership  accounts  ;  and  if  after  such  settlement 
one  leaves  his  share  in  the  hands  of  the  actings  partner,  he  does  so  at 
Iris  own  risk.  But  if  pending"  an  account,  and  before  'ts  settlement,  one 
of  the  partners  receives  hit  share  of  the  profits  without  the  consefnt 
oftheothei^  upon  the  insolvency  of  the  acting  partner,  he  mii3t 
account  with  the  others  for  the  amount  thus  received. 

This  bill  was  originally  filed  in  Iredell,  in  1822,  and 
was  amended  in  the  following  year.  It  charged,  that 
in  the  year  1817,  the  plaintiff  entered  into  partnership 
with  the  defendant  Davidsoiu  and  with  Robert  ^^orhe  and 
Robert  Simonton,  who  were  also  defendants,  for  the. 
purchase  of  slaves  in  this  State,  and  the  sale  of  tliem  iu 
the  State  of  Mississippi — that  cadi  partner  was  to  ad- 
vance S  4000,  and  that  the  profits  were  to  be  ecjualh 
divided.  That  in  pursuance  of  this  agreement,  a  large 
number  of  slaves  were  purchased,  which  were  carried 
by  the  plaintiff  and  Simonton  to  Natchez,  in  the  State  of 
Mississippi,  and  there  sold.  That  a  very  large  profit 
was  made  upon  this  adventure.  That  Simonton  had, 
while  at  Natchez,  the  charge  of  the  slaves,  ajid  received 
the  money  upon  cash  sales,  and  was  tfie  active  partner. 
That  in  the  yeai*  fsiS,  the  plaintiff  received  from  Si- 
nwnton  the  capital  advanced  by  him  ;  but  that  all  the 
defendants  had,  upon  various  pretences,  refused  to  come 
to  a  settlement  with  the  plaintiff,  and  pay  him  his  share 
of  the  profits.  The  prayer  was  for  an  account,  and  for 
payment  of  tlic  plaintiff*s  share  of  the  profits. 

The  defendant  fi^i7no?ifp«,  in  his  ansvver,  stated,  that 
previous  to  the  year  1817,  a  copartnership  had  sub*- 
sisted  between  the  other  defendants  and  himself,  in  the 
purchase  and  sale  of  slaves — ^that  in  the  year  1816,  they 
sold  a  large  number  on  credit  in  the  State  of  the  Mis- 
sissippi, and  upon  the  debts  becoming  due,  it  was  deter^ 
mined  that  the  person  who  went  to  collect  them,  should 
carry  out  a  number  of  slaves  with  him-^-tbat  W'brfeeha^ 
left  Iredell  for  the  purpose  of  making  purchases  of  slaves^ 
and  himself  and  Davidson  were  to  have  followed  him. 


Juirx  1831< 
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J«wi  1931,  when  he  met  the  plaintiff's  fatiier,  who  proposed  that 
the  plaintiff  should.be  taken  into  their  copartnenibipy  ob« 
serving  that  as  the  plaintiff  was  a  very  young  man,  and 
entirely  inexperienced,  he  did  not  expert  him  to  be  ad- 
mitted upon  terms  of  perfect  equality,  and  that  he,  the 
father,  was  principally  anxious  to  get  the  plaintiff  into 
business,  and  enable  him  to  acquire  some  knowledge  of 
it  from  experience*  That  he,  Simontouj  being  upon 
terms  of  great  intimacy  with  Mlisouy  the  elder,  replied 
that  he  was  willing  the  plaintiff  should  be  admitted^  but 
that  his  admission  must  finally  depend  upon  its  meeting 
with  the  approbation  of  Davidson  and  Worhe*  He  de- 
nied that  »ny  other  agreement  as  to  the  admis- 
sion of  the  plaintiff,  was  ever  made^  and  admitted* 
that  g4000  was  advanced  by  MHsotif  the  elder,  for  the 
benefit  of  the  plaintiff,  in  tlie  speculation  then  on  foot. 

The  answer  contained  a  discovery  as  to  tlie  pur- 
chase and  sale  of  the  negroes.  To  i^n  amendment 
averring  that  he  had  executed  a  memorandum  in 
writing,  whereby  the  plaintiff  was  declared  to  be  e- 
qually  interested  in  the  profits,  he  answered  that  he  had 
no  recollection  thereof. 

The  defendants  Daroidson  and  Worke  both  denied  the 
right  of  the  plaintiff  to  an  account  Before  tlie 
cause  was  ^t  for  hearing,  both  Simcntan  and  Worht 
died — the  former,  having  appointed  the  defendanti 
Davidson^  and  Thtctphilus  FaUt  and  James  Campbell^ 
executors ;  the  latter,  his  wife,  and  John  Musluity  who 
were  severally  made  parties'  by  scu/aBXkd  all  denied 
assets  liable  to  the  plaintiff's  demand. 

Reidications  were  taken  to  the  several  answers,  and 
depositions  filed  ;  in  one  of  which  a  written  memoran- 
dum of  J^imonton  was  proved,  whereby  he  declared  the 
plaintiff  interested  in  one  fourth  of  the  negroes  ^*  now 
buying." 

At  December  term,  1829,  by  an  interlocutory  order, 

the  right  of  the  plaintiff  to  an  account  was  established^ 

and  a  reference  of  the  partnership  dealings  was  directed, 

and  also  an  account  of  the  99Qets  of  Bivmton  Sifid  Workt* 
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At  this  term,  the  clerk  repoi*ted^  that  the  net  profits  J^«  l^^- 
of  the  partnership  dealings  amounted  toS  9,507  10,  ^^^^ 
•f  which    each    partner    was   entitled  to   82,376  25  c. 

—that  a  capital  of  S4180  was  advanced  by  the  l>^»«»«»- 
plmintifl;  and  S4420  91  by  each  of  the  defendants 
— that  Simantoh  received  for  cash  sales  at  Natchez, 
820.275^*^that  at  the  same  time  sales  to  the  amount  of 
S6. 125  were  made  upon  a  credit,  the  notes  for  which 
w^ere  taken  payable  to  Simtrntoii^^thftt  after  crediting 
faim  with  his  own  capital  and  profits,  and  the  capi- 
tal of  David$on  which  it  was  admitted  by  the  latter  . 
was  advanced  by  him,  he  owjed  to  the  copaKnei^ship 
S  8^794  88*  In  relation  to  this  balance),  tiio  rlcrk  re- 
ported specially^  that  Simon /on,  Wdrke  and  Ihividion^ 
had  been  copartners  in  business  before  the  year  18i7— • 
that  Stmontiin  and  fforke  botli  dieil  before  a  settlement 
of  their  various  copartnership  dealings  had  taken  [dace  ^ 
—that  the  exccutoiis  of  H'orke  filed  a  bill  against  tise  ex- 
ecutorb  of  SinunUan^  for  an  account-*--that  the  matter  in 
dispute  had  been  referred  to  an  arbitrator,  who  had  decided 
that  the  executors  of  Simanion  awed  the  executors  of 
IForikr  S  6)127  89,,  which  had  been  paid  them.  That 
ibere  was  no  direct  evidence  before  him,  whether  the 
whcde,  or  any  part  of  tliis  sum  wiis  on  account  of  h  orke*$ 
capital  and  profits  in  the  pai'tncrship,  of  uhich  the  ]>lain- 
tiflr  wsys  a  member ;  but  from  the  fact  tliat  nearly  all  the 
partnership  effects  wei*e  in  Simonion^s  possession,  he  in- 
ferred that  those  profits  aud  that  capital  did  constitute  a 
|Mrt  of  the  said  sum  of  S  0, 1 2?  89. 

As  to  the  sum  of  S  6,1^^,  the  amount  of  credit  sales 
at  Natches,  the  clerk  reported  that  S4,967  thereof  had 
been  eoHected  by  Davuison^  to  whom  Simonion  had  deli- 
vered the  bonds — that  upon  Davidson* s  return  from  that 
place,  he  paid  SimontotuSSAGSf  and  retained  in  his 
own  hands  SI9504,  and  1hatFa//5,  one  of  iiie  executors 
of  Simantan,  had,  since  the  death  of  )iis  testator,  re- 
ceived frooi  tlie  agent  who  coUccled  the  debts,  the  ba- 
lance thereof*  including  interest,  aiViounting  to  i76i  90. 
That  Ihroidwn  had  received  of  the  partnership  effects 
ttie  sum  of  21^504  above  mentioned^  and  also  S1430  85t 
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jiTKE  1831.    remitied  him  by  the  agent  charged  with  the  collection  of 
^'•^^^^^     the  bomls  giverKiipon  the  credit  sales.   That  at  the  deatii 
t,.  of  Simonton^  there  existed  an  unsettled  account  between 

DAviBsoir.  hiiYi  jind  Davulson — ^that  this  account  was.  bj  an  agree- 
ment between  Davidson  and  his  co-executors,  i-eferred  to 
arbitration,  ami  that  Davidson  charged  Swwnioii^  and 
was  allowed  by  the  arbitrators,  the  sunk  of  S  3,250,  «6 
his  share  of  the  profits  of  this  copartnei'ship — that  the 
balance  in  Davidsou^s  favor,  and  which  was  awarded 
hiin,  alter  sundry  ci-edits,  and  among  them  the  sum  of 
^1,504  above  mentioned,  amounted  to  S  2, 389  98.  and 
that,  in  entering  up  judgments,  against  the  executors  of 
Simonton,  Davidson  had  uniformly  retained  this  sum. 

The  clerk  ajso  reported,  that  the  plaintiff  was  entitled 
to  interest  upon  the  amount  due  him,  as  follows,  viz* 
upon  three  fourths  thereof  from  the  time  when  the  oo- 
paHnership  operation  closed^the  1st  June,  1818,  and  upon 
the  balance  from  the  1st  of  June,  1819. 

The  clerk  reported  upon  the  account  of  PPork^s  and 
Simonton^s  assets  ;  but  as  it  was  agreed  by  the  counsel 
at  this  term,  to  discuss  the  cause  only  so  far  as  the*de- 
fendant  Davidson  was  pei*sonally  iii(ble  to  the  plaintiff, 
iipon  the  supposition  that  both  fVorke  and  Simontm  died 
insolvent,  it  is  unnecessary  to  state  the  result 

After  the  exceptions  mentioned  below  were  filed,  the 
clerk,  in  a  supplemental  report,  stated  that  he  had  over- 
looked an  admission  of  8inw7iton*8  in  his  answer,  whlcb 
proved  that  he  had  impi*operly  charged  the  defendant 
Davidson  with  the  sum  of  g  1,430  85,  and  that  it  was 
properly  chargeable  to  Simontofi. 

The  plaintiff  excepted  to  the  report,  as  follows  : 

1st.  Because  tlie  master  had  not  charged  Bavidsm 
with  the  sum  of  g  3,250  retained  by  him  as  his  share  of 
the  profits  of  the  copartnership. 

2d.  Because  the  clerk  had  not  charged  Davidson  with 
all  the  money  received  by  Simontonf  so  as  to  render 
him  liable  for  thd  plaintiff*'s  capital  and  }H*ofits. 

3d.  Because  the  clerk  had  not  charged  Davidson  witli 
the  full  amount  of  cash  actually  received  by  him,  but 
Only  with  that  which  be  retained  out  of  collections  mad^ 
at  Natchez. 
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other  exceptions  were  filed  as  to  the  liability  of  JtsBldSl. 
Workers  executors.     One  of  which  was,  that  the  clerk    ^■^^""^^^"^ 
had  not  charged  the  executors  of  Warke  with  the  share         «. 
of  the  profits  which  he  had  received.     These  exceptions   DAvmaas. 
were  not  argued. 

The  defendants  Vavidson  and  Falls  excepted^  1st,. 
Because  the  clerk  had  improperly  charged  the  former 
with  8 1,430  85,  as  received  from  the  agent  at  Natchez. 
2Af  because  it  did  not  appear  whether  the  sum  of 
£761  90,  mentioned  in  the  report  as  having  been  re^ 
ceived  by  Falls^  was  partnersbip  effects,  or  the  separate 
pix)perty  of  SiTUonton. 

Of  these  two  exceptions,  the  first  was  admitted  by  the 
counsel  of  the  plaintiff  to  be  well  founded.  The  second 
was  withdrawn  by  the.  defendants. 

BiuLger  ^r  Uevereuxj  foi*  the  plaintiff,  upon  the  ques- 
tions raised  by  these  exceptions,  contended, 

1 .  That  upon  the  dissolution  gf  a  copartnership,  part-  , 
Bers  are  trustees  for  each  other  ;  that  each  of  them  has 
a  Jien  upon  the  partnership  effects  for  the  security  of  his 
capital  and  profits,  and  that  every  partner  is  liable  to 
the  otlier  for  funds  which  came  into  his  hands.  (IFtUi*- 
avis  ex  parte  li  Ves*  3  Crawshaij  v.  Collins  15  Id.  22& 
S.  C.  1  Jac^  W.  367,  Heaiheote  v.  Hulme  Id.  IQQ  Ken- 
dal ecL  parte  17  Ves.  514  liawlandson  ex  parte  %Ves* 
4^  Bee.  172  Crawshay  v.  Mmle  1  Swans,  507  Feor- 
HierstoiJutugh  V.  Fenwick  17  r^«  313  Long  v.  Mijes- 
ire  I  Johns.  C.  U.  305). 

2.  That  Davidson  having  denied  the  pIaintifi*^s  right 
to  an  account,  he  had  rendered  himself  liable  to  the 
plaintiff*  for  the  balance  due  him,  upon  the  same  princi- 
ple that  a  conversion  made  the  defendant  at  law  liable 
for  the  value  of  the  thing  converted.  (3  Kent's  Com.  27^ 
GriswoUl  V.  Waddington  16  Johns.  R.  491  Marqnand 
v.  JV^w-Forfc  Mannfacturing  Co.  17  Id.  S25  Feather^ 
stonehaugh  y^  Fenwii^  17  Ves.  9.9%). 

3.  That  Datidson^  Simonton  and  Worke^  fraudulently 
conspired  to  defeat  the  plaintiff  of  his  rights,  and  were, 
liable  to  him  in  solido  for  the  amount  due  him.     (^Bridge- 
mi^n  V.   Green    2    Ves.  sen.  6$}7    Shiguenin  v.  Basehfj 
14  Ves.  273). 
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juHE  1831.  4.  That  the  ()Iaintiff  and  Davuhoiu  being  equally  in- 
terested  in  the  partnership^  ought  to  share  equally  im 
the  resolt,  and  hence  upon  the  maxim  that  **  equality  is 
equity,"  Davidson  ought  to  account  with  the  plaintiff 
for  the  money  he  had  received  and  appropriated  to  his 
own  use.  {Peacock  v.  Peacock  16  Ves.  49.  3  Kent  627 
Finelt  v.  Sl^cey  Oaw  120). 

Ga5/o«,forthedcfcndant  Barui«on,contended,  that  there 
]iad  been  no  fraud  on  the  plaintiff,  nor  any  denial  of  his 
light  That  upon  the  cases  cited,  he  was  in  no  way  liable  to 
the  plaintiflT,  as  Simonton  was  the  settling  pai-tner,  and 
all  payments  were  properly 'tnade  to  him.  He  urged 
very  strongly,  that  upon  the  dissolution  of  a  copartner- 
ship, the  profits  became  a  debt  due  by  tlie  settling  part- 
ner to  each  of  his  copai'tncrs ;  and  that  every  one  of 
tliem  had  the  right  to  receive  his  share  from  him,  without 
accountabilitv  to  the  others. 


RuFFiXr  Judge. — It  baa  been  contended,  on  behalf  of 
the  plaintiff,  that  Davidson  is  liable  for  the  insolvency  of 
Simonton;  because  this,  being  a  limited  partnership, 
was  dissolved  on  the  completion  of  the  trip  ;  and  after 
dissolution,  each  partner  has  a  lien  on  the  effects  for  his 
share,  and  each  is,  to  as  the  funds  in  his  hands,  a  trustee 
f(H?  the  others  for  their  shares,  made  several  by  the  dis* 
solution. 

This  proposition  must  be  qualified  at  least  thus  far: 
tliat  the  expiration  of  the  term  leaves  the  copartnership 
in  existence  for  the  purpose  of  closing  its  concerns.*  Ami 
if,  by  the  terms  of  the  agreement  and  course  of  the  busi- 
ness, it  is  plain  that  one  of  the  partners  was  to  close  it^ 
was  to  be  the  acting  and  managing  partner,  a  deposit  of  the 
effects  of  the  firm  with  thatpartncr,  by  another  is  justifi- 
able* Such  a  deposit  is  taken  as  made  for  the  purposes 
of  the  business,  that  is,  to  collect  the  effects  into  ono 
fund,  in  the  proper  hand  for  adjusting  the  accounts,  as- 
certaining the  profits,  and  making  actual  division. 
That,  in  such  a  case,  is  to  be  taken  as  the  intent,  until 
bad  Aiith  is  made  to  appear.  It  is  to  be  so  taken,  be- 
cause it  was  so  agreed.    Thin  repels  the^^idea,  tliat  the 


After  the  dis- 
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^laymeiit  to  the  actiBg  partner  of  the  money^  iu  "which  Jvxk  l83t 
another  partner  had  a  share,  was  to  defeat  tlUs  latter    ^'f'^^^^^'^ 
one,  and  so  in  breach  of  trust*     Apartner,  thus  bolcUng         9. 
|Ht>perty,  after  tlie  dissolntiont  may  be  atrasteefor  eacb;  Datidbos-. 
of  the  others  severally*  .  But  he  is  only  liable  as  other 
trustees*     Ho  is  not  bouni)  to  pay  to  each  one  personally 
his  share  of  that  money,  if,  by  the  agreement,  the  whole 
was  to  be  paid*  to  a  pai*ticular  partner  for  division*    For 
tlieA  the  payment  to  the  partner,  who  is  the, general  re- 
ceiver^ is  according  to  £^nd  in  execution  of  the  trust. 
In  tlie  case  before  the  court,  it  is  plain  that  this  last 

r 

was  the  nature  of  the  agreement  or  understanding  of  the 
parties.  The  wjwl^  business  bad  been  conducted  in  the 
name  of  Simonton  alone.  The  plaintiff  arxompanied  him 
to  Natchez  to  make  sales.  Yet  the  sales  were  mai^e  by 
Simonton^  he  received  all  the  money*  altho'  the  plaintiff 
was  present,  and  did  not  even  then  return  his'  capital ; 
the  bonds  for  the  price  of  the  negroes  s<dil  on  credit  were 
made  payable  to  Simonton.  He  was  looked  to  and  trusted 
by  all  parties ;  and  more  jiarticularly  by  the  plaintiff, 
who  alone  went  with  him  in  person  on  thg^  trip.  The 
next  year  Davidson  received  the  bonds  from  Simonton^ 
and  went  out  to  Natchez  to  collect  tliem.     He  did  col- 

1 

Ject  g496r  thereon,  and  on  his  return  paid  to  Siinontoii 
the  sum  of  i  3463  and  retained  i  1  o04.  The  clerk 
has  charged  him  witli  this  last  sum  ;  and  Oxc  plaintiff 
excepts,  because  he  has  not  charged  Davidson  with  the 
whole  sum  of  S4967*  If  the  payment  had  been  wrong- 
ful ;  if  it  had  been  against  the  agreement ;  if  it  had  not 
been  according  to  tlic  agreement,  the  exception  might  be 
well  founded.  But  under  the  understanding  existing  in 
tliis  case,  which  we  are  obliged  to  sec  from  the  circum- 
stances, the  payment  to  Simonton  was  a  proper  one* 
And  thei-efore  this  exception  is  overruled.  . 

It  is  said,  however,  that  the  denial  of  the  plaintiff's 
right,  and  of  the  partnership  by  fForke  and  Davidson,  a- 
mounted  to  acombinationto  defeat  the plaintiffby  placing 
the  funds  in  Simonton* s  hands,  out  of  his  reach  ;  and  so 
amounted  to  a  conversion  ;  and  that  renders  each  liable 
for  the  otliev. 

Voi.  II.  *i2 
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JONB1831.      If  the  purpose  of  paying  the  money  info  8imontoiafs 

^  ^^    liandf) ;  or  if  the  purpose  of  denying  the  plaintiff's  right 

^^^^^'^     in  the  answer,  was  that  the  money  might  be  there,  with 

DATinsoir.   4  yj^^  of  defeatiflig  the  plaintiff  of  rights  clearly  knoiim 

If  several  part-  to  th^se  defendants,  a  case  of  flagrant  fraud  andpeijury 

nen  conspire  to  y^jf^nin  fce  made  out,  which  would  induce  the  court»  as 

defraud  their  CO-  *  aI 

partneroutofhis  far  ns  possible,  to  reinstate  the  plaintiff  out  of  the  «flfects 
diveof  the  pro-  ^  ^j^^  defendants.  But  it  does  not  appear, thtft  fVorktnnA 

fits  (    and    act  n        ^ 

with  a  view  to  Davidsoti  did  >Lnow  the  terms  on  which  Simonton  had 

effect  that  pur-  admitted  tlie  plaintiff.  And4f  they  had,,  it  docs  not  ap- 
pose, (/  teems,  r  ^  y  r 

that  each  is  lia.  pcar,  that  the  payment  to  Slmontan  was  designed  to  de- 
W^^di!^\»^ch  f^*  ***«  plaintiff,  or  tliat  he  objected'  to  such  paymcW:. 
co-partner,  on  an  On  tlic  contrary,  Simonton^s  hands  were  those  which  the 
^^'"^ersWp  plaintiff  wisheil  to  hold  the  money.  Bte  had  no  confi- 
accounts.  dcnco  in  the  others — he  had  in  Simonton^  and  lookeil  to 

him  for  what  he  was  entitled  to.     The  bill  is  filed  upon 
tiie  foundation  that  Simonton  had,  and  rightfully  had  the 
money.     The  others  are  not  made  parties  for  the  sake  oi* 
relief  9gainst  them*;  biit  because  they  were  necessary 
parties,  against  whom  the  paKnership  was  to  be  estab- 
lished, and  between  whom  the  division  of  profits  was  to 
be  made.    The  liability  of  Worke  and  Davidson  (or  Si- 
montaa  is  an  after  thought,  inconsistent  with  the  scheme 
on  which  the  bill  is  framed,  and  inconsistent  with  the  • 
true  agreement  between  the  plaintiff  and  Simontoiu  That 
those  defendants  must  have  been  aware  of  an  interest  of 
some  sort  in  the  plaintiff — of  a  kind  of  partnership — 
cannot  be  doubted.  Butbotli  sides  trusted  to  Simonton  io 
determine  the  particulars,  and  as  the  link  of  their  union. 
And  whatever  might  be  tlie  extent  of  the  rcsi)cctive  ili- 
terests,  the  general  fund  Was  to  be  in  Simontoii*scusU)(l}\ 
The  court  therefore  sees  nothing  in  this  part  of  the  case 
more  than  in  the  other,  to  make  either  of  thuse  pcri^on.s 
liable  for  more  than  remains  in  his  hands.  .  And  there- 
fore the  second  exception  of  the  plaintiff  is  overi'ulcd. 

B  ut  tliat  each  of  these  defendants  is  res|)ccti  vely  liable  fur 
^faat  he  has  in  his  hands,  seems  equally  dear.  TThen 
a  partnership  is  closed  by  stating  a  final  accounlv 
ascertaming  the  amount  of  the  general  Jund,  and 
of  the  shares  of  each  partner^  eiich  hath  a  right  then  to 


I 
1 


rec^ve  that  share.    U  one  goto  in  from  the  folder  his  J^'*  1^^* 

diarey  aft  his  shs^^  and  another  delays  ip  take  his,  bi^ 

hwvea  it  iii  deposit,  it  must  he  taken  that  he  (eaves  it  as 

his  omif  and  not  the  froftrty  of  the  whole.    Each 

partner  is  necessarily  a  parfy  to  such  an  adjustment  in  . 

fyeij  as  wcjil  as  interest^  and  must  know  the  state  of  his 

property.     He  leaves  it  at  bis  risk ;  an<l  if  the  g^eneral 

receiver  fail,  the  lo^p  is  that  of  tho  individual  who  trusted 

Ian.    But  until  the  concern  be  closed  by  taking  a  final 

a^ctmntf  tbeve  is  no  power  in  aiiy  number  of  the  part- 

nsrSf  to  the  prejudice  of  another^  to  declare  either  the  ' 

sunkf  or  the  shares  of  proAts.    And  any  cSccts  of  the 

concern  received  by  one^  rei««^  in  respect  to  the  rights 

of  the  excluded  partner,  jpint  property.     Ujion  a  loss  of 

the  residue,  be  has  a  right  to  i*e«ort  to  any  one  for  \\\h 

l^portion  of  the  effects  in  his  hands.     The   injured 

partner  has  never  consented  to  his  receivuig  them  as  hia 

own  ;  and  is  therefore  not  bound  by  tJic  division.     It  is. 

trmbfh0  who  has  thus  got  a  pai't,  may  poiat  out  to  the  other    A  partner,  who 

how  be  may  get  bis  shar^^ where  the  fuud  for  his  satis-  ^**    ""rS!*^™ 

•^  '-'  none  oi  uie  pro- 

bctiott  niay.b&  found — ^andso  far  as  timt  ^ill  go,  be  fits,  must  first 
ahalltakeit,  and  o<it  disturb  what  has  hoen  done.  Buttlie  ^e^S^ele"!^' 
arrangement  is  no'  farther  obligatrirv.  r\>r  example:  existmcr  in  sper 
PatU  has  here  S  TSl .  90,  said  to  be  of  the  partnership  ^IS  compel  con-^ 
elbcts*     If  that  turn  out  so,  that  will  do  it)  satisfy  Mi-  ^^ution  from  a 

pftrtner  who  pi^i* 

son  pro  fttnfo,  and  he- shall  look  to  it,  if  it  can  be  got.     But  received    his 
if  it  cannot  be  got»  the  loss  must  fall  on  nil  thi*ee  of  .these  '^"'^' 
pftrtners,  JiUiion^  Morke  and  Davidson  equally  ;  and  the 
two  last  must  make  a  common  stock,  for  the  three,  of 
tike  monies  in  their  hands,  because^  as  to  the  plaintiff*  it    Where  of  four 
remJuns  joint  stock  ;  though  as  between  themselves  and  SI^'^ImoWoS, 
as  between  tbem  and  BiwnnUm^  it  is  several.    Wherefore  largely  indebted 
the  exceptioii  as  to  the  liahUity  of  fForhfn  executors  is  Ihip^anS^'Sl 
allowed,  becaose  it  is  reported,  that  the  execntoss  of  ^^"  without 
n^Ae  ha^'e  received  has  capitfri,  via:  24,420  9£,  mid  the  ^Ir^  k- 
fuH  share  of  tike  {oroAts,  vi«:  82876  3ri,  and  yet  the  ^'w'^***  fr^^^Tj. 
ckrk  liatk  not  charged  ynn  with  the  laMer  awi^  or  ez^tor,  ™the 
any  part  thovof.    As  to  flie  plainlil^  that  ranains^a  joint  "^  !^  received 

'/»j»«  •  remaina,  as  be- 

fand^  for  the  payment  of  proAts.  tween  the  mni  \ 


The  questioi^  jfA  lewina^  with  what  swn  is  the  defm**  Tai«» jobtstock. 
dant  jDairidkon  to  charged  ?   The  clerk  sta^tes  an  account, 


'^^  BflVlTY  €A8E8  AUGUKU  ANU  DBT£KMINED  IN  TUB 

JuFB  1831.   in  which  he  fs  charged  with  the  BUtnof  8S934  85,  which 
he  collected  of  the  fund^  in  Mississippi,  and  gives  him 
V.         credit  for  the  sum  of  8i5S76  Z7i  for  his  profits  ;  leaving 
DAviDsoir.   a  balance  in  his  hands  of  S5558  57i.    To  an  item  of 
•  K14S0  85  of  those  debits  this  defendant  excepts;  and 
the  exception  is  allowed^ '  because  the  evidence  is,  that 
Simonton  received  that  sum,  and  not  Davidson.    Tliis 
i*educes  the  sum    chargeable  to  Davidsanf   to  81504. 
which  he  retained  as  before  mentioned.     That  snm  this 
defendant  claims,    and  the  clerk  submits  the  jiropriety 
of  the  claim,   as  for  his  own  profits.     This  claim  the 
court  has  already  discussed,  and  disallows  upon  the  prin- 
ciple on  which  the  exception  i*elatihg  to  the  liability  of 
Workers  executors  w^s  allowed. 
Where  An  act-      '^  that  tlie  only  sum  which  the  plaintiff  has  a  right  td 
ing  partner  dies  consider  as  joint  pi-opcrty  in  his  hands  ?  This  brings  me 
appointed one^^  to  consider  the  fii-st  exception.     That  relates  to  this 
lus  copartncra    gtate  of  facts:  Daviilson  is  one  of  the  executors  of  Simon- 
retains  his' pro-  ton^  and  by  arbitration  between  him  and  his  co-exocu-. 
fits  as  a  debt  due  ^ors,  their  accounts  were  settled  after  tlie  death  of  the 

irom  the  testa-  ,  , 

tor,  he  is  bound  testator.    UjKin  that  occastoRt  JkivioMn  gave  SimoHton 

the*^CT^  'I^'  ^^^^^  ^^^  ^^^  ^^  ^^  8 1504,  and  charged  him  with  the 
Iters  for  the  sum  sum  of  S  3250,  as  ^<  his  fourth  part  of  proits  on  sale  of 
reined.  negroes  the  last  trip  to  Natchez**  and  a  balance  was  a- 

warded  to  Davidson^  which  he  lias  i<etainod.     This  was 

■ 

an  excess  of  S  %7S  79,i  above  his  actual  profit  It  has 
been  contended  for,  first,  that  this  excess  alone  is.  open 
to  AUxMon,  because  he  received  the  other  aa  his  o^ti  profit 
That  hajs  been  already  answei^.  Next  that.no  part  of 
it  is  accessible  to  Mlinmij  because  there  are  judgnents 
against  Simmion^n  executors  for  a  very  heavy  anufunt, 
on  specialties,  not  satisfied^  and  thstt  DoroiiMn  will  be 
bound  to  answer  for  this  sum  as  assets,  to  those  credi* 
tors.  If  such  were  the  fiicts,  the  court  would  not  take 
them  now :  for  if  the  act  by  which  he  attempted  to  ap* 
propriate  that  sum  to  his  ownsatisfaction,did  not  eflfcctu  ally 
appropriate  it  it  must  be  left  for  the  benefit  of  those,  whose 
legal  priorities  would  overreach  both  these  parties.  But 
•uch  is  not  the  case.  In  taking  all  the  judgments  this 
retoMier  Km  btm  aWnved,^^  the  judgments  (rendered  since 
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the  receipt  of  the  asset^y  and  the  appropriartion  of  this  Ji^Kzisai. 
portion  of  them)  are  all  quiindo  j  as  appears  from  the  re-    Y'"^^^*^ 
port  of  Simontan?8  estate,  which  the  defendant  does  not         «. 
except  to.    Those  judgments  never  can  reach  this  money,    '^^'^^^v. 
{Mtra  y.quin.  6.  T.  it.  l.)    The  case  is  then  this :  that 
this  defendant  has  retained  the  money  upon  a  ground, 
which  as  between  him  and  the  plaintiff*,  is  for  their  joint 
benefit,  and  it  can  never  be  taken  from  him  by  any  body 
having  a  |>ett^r  right     Can  he  be  permitted  to  keep  off 
the  plaintiff  by  allegation,  that  he  ought  not  to  have  re- 
tained at  all.     The  very  "proposition  pronounces  its  own 
answer.     For  these  reasons,  the  plaintiff's  first  excep- 
tion is  allowed. 

The  defendant  Falls  excepts  to  the  clerk's  report,      Whercan  act- 
charging  him  with  having  the  *  sum  of  i76 1 

partnership  effects  in. his  hands.    This  sura  

by  him  since  the  death  of  Simontonf  as  the  balance  due  ^^d  dLs,  in  e- 
on  bonds  taken  on  the  sale  of  negroes.     That  fact  is  <l"»^y    *hese 
clear.     The  bonds  were  payable  to  Simontonj  who  trans-  partncrsliip  ef- 
acted  flie  business  ;  which  enabled  Falls  to  collectthem.  ^"^*^^S' 
But  they  are  not  the  assets  of  Slmdnton.    They  are,  in 
this  court  the  effects  of  the  copartnership,  and  belong 
to  the  surviving  partners.     If  the  partncHhip  property 
cannot  be  traced,  it  necessarily  falls  into  tlio  general 
'  fVinds  of  the  possessor,  as  inon(y.     But  if  it  remain  In 
•  specie  or  securities,  it  is  joint  pro^icrty  and  survives. 
Wherefc^re  the  exception  of  Falls  is  overruled. 

The  effect  of  these  several  judgments  is,  that  FaUs 
mnst  pay  into  this  court  for  the  use  of  tiie  plaintiff  tbu 
said  sum  of  IS  761  90,  with  intei*est  thereon  from  this 
day,  unless  the  whole  bo  paid  to  the  clerk  or  the  plain- 
tiff within  thirty  days,  and  h\  default  of  such  payment 
within  that  time,  that  execution  issue  therefor  with  in- 
terest as  aforesaid.  As  it  does  not  appear,  that  FaUs 
is  insolvent,  that  sum  must  be  taken,  for  the  present,  as 
available  to  the  plaintiff,  and  therefore  the  residue  of  the 
plaintiff 's  stock,  namely,  2180^  with  interest  thereon 
from  the  1st  day  of  June  1818,  to  the  Ist  day  of  Sep- 
tember 1831,  viz:  S14.')  80  making  together  the  sum  ol' 
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^m  1831.   g  s£5  80  muBt  be  first  satisfied  thereout,  which  will  le^ve 
^■f^^^^^^    a  balance  thereof  of  55466  10  applicable  towards  the 
«.         plaintiff's  profits.     The  sum  then  due  to  the  ptaintiiT  ae 
Datjmon.  principal  money,  by  way  of  profits,  will  be  S1910  174 
which  with  the  profit  of  $  2376  ^7u  belonging  to  the  de- 
fendant IMividion^  mak^s  an  aggregate  oif  jSi4386  45  ; 
towards  which  the  said  sum  of  S33^0t  i*eceived  and  re- 
tained by  Davidson,  i^  applicable  to  the  respective  pix>- 
fits  belonging  to  each — ^namely,  to  D<md$an  the  sum  of 
gl858  05,  and  to  Mism  the  sum  of  $1591  9^   witb 
interest  on  the  sum  of  S  927  95  (part  thereof)  from  the 
1st  day  .of  June  1818^  and  S4I8  (the  resichie  thereef) 
from  the  1st  day  of  June  1819,  until  paid:  and  it  is  de* 
creed  that  execution  may  forthwith  be  sued  there&r. 

Tiiis  £|um  is  thus  ordened  to  be  presently  raised  from 
the  defendant  Davidson^  as. that  which  the  plaintiff  wil) 
be  entitled  to  receive  fr^m  him,  upon  tlie  supppsal,  thM; 
Sobert  Workers  estsitd  i»  insolvent.  Equity. will  ai(\|ii«t 
the  loss  equally  between,  the  three ;  but  at  present 
the  estate  of  Workf  is  rc^rted  insolvent,  and  the  coun-i' 
sel  have  not  thought  pi'oper  to  dispose  of  tlie  report  upon 
that  part  of  the  case.  Should  it  turn  out  to  be  oih^rwise^ 
that  estate  will  hereafter  be  compelled  to  pay  its  pnn 
portion  of  the  plaintiff  ^s  demand,  and  Davidson  will  then 
stand  in  the  {daintiff's  shoe^t  for  such  sum  as  he  hereby 
is  made  to  advance,  wbicn  fforkeU  estate  ought  in  the  • 
first  place,  if  able,  fb  do. 

All  the  said  matters  are  ordered  and  decreed  accord- 
ingly  ;.  and  the  other  matters  excepted  to*  and  all  the  other 
questions  appearing  upon  tlie  report  and  ^^ings  al« 
reserved  for  thie  further  decision  of  thcf  court 

Feb  Cubiam-^Dbgbsh  AccoBiiiir 0];t. 
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DBCEMBER  TERM,  1831. 

Thomas  Comptobt  et  ux.  v.  William  Culbersox  & 

Samuel   Greer. 

upon  a  bill  to  corfect  a  settled  acootmtlbr  sp6ci&^  eiMrs,  taoih  erron 
only  can  be  conreoted  as  arose  from  fraud  or  mistake  i  and  the  pjfljp- 
tiffcfuino^surchargeand  falsify,  as  to  an  item  of  the  account  assented 
to  at  the  settlement  with  a  full  knowledge  of  the  facts. 

And  where  the  bill  also  soug^ht  to  set  aude  the  settlement  as  obtained 
by  undue  influence,  if  w^as  held  that  the  plainUfF  by  consenting*  to  a 
teferenee  of  the  account  upon  the  basis  of  the  settlement^  withUbcT' 
ty  to  surcharge  and  falsify,  had  waived  the  relief  sought  upon  the 
ground  of  undue  influence. 

The  original  bill  was  for  an  account  of  the  estate  of 
the  intestate  Samud  Oreeff  and  was  filed  in  181 89  by 
7%omas  Compton  and  his  wife,  a' daughter  of  the  intes- 
tate^  and  by  him  as  administrator  of  two  others  of  the 
children  who  were  dead,  against  fFtUiam  Cutbers&n  i^^d 
8amiiel  Oreerjun.  the  former  of  whom  was  administra- 
tor in  conjunction  with  Margaret  Qreerf  the  widow  of  the 
intestate,  and  the  latter  tiie  son  of  the  intestate,  and  the 
executor  of  his  mother  MargareU  It  charged  that  a  con* 
siderabie  estate  came  to  the  hands  of  the  widow  and  her 
co-administrator  in  1790,  when  the  intestate  died  ;  of 
which  an  account  and  distribution  were  sought  It  was 
charged,  that  although  the  children  lived  with  their  mo* 
ther,  they  maintained  themseWed  by  their  own  labor,  and 
therefore  ought  to  have  interest  on  their  shares--that  the 

Vol.  IL  *19 
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Bio.  1831.   administrators  bought  several  articles  at  their  own  sale 

^     *^^    at  an  under  value— that  the  administrators  having  re^ 

»  turned  a  false  and  Fraudulent  account  current  to  the 

Gnnn.      County  Court,  in  which'  they  did  not  charge  themselves 

with  interest,  nor  with  several  sums  which  came  to  their 

hunds^  and  which  were  specified,  pretended  to  come  to  a 

settlement  in  1809»  with  the  children,  upon  the  basis 

thereof,  and  then  paid  to  each  of  them  S220,  as  their 

I'espective  shares  without  allowing  interest,  which  ttie 

ehUdren,.  being  young  and  unacquainted  with  tlieir  rights 

and  with  accounts,  accepted*    The  prayer  was  for  a  ge* 

neral  account* 

Answers  were  put  in  to  this  bill,  admitting  one  of  the 
mistakes  and  denying  the  others  alleged,  and  insisting 
that  the  chUdren  were  fully  paid  after  correcting  that 
mistake ;  and  also  that  the  youngest  of  the  children  was 
in  1809  twenty-five  years  of  age,  and  that  the  items  of 
the  account  were  perfectly  understood^  and  assented  to 
by  them  all,  and  particularly  the  omission  of  intereeft, 
which  was  not  brought  into  account  on  either  side,  be- 
cause the  family  had  lived  together  and  been  supported 
out  of  the  profits.  As  to  the  allegatton  that  the  admin- 
istrators had  purchased  at  their  own  sale  at  an  under  va- 
lue, the  answer  stated  that  the  purchases  were  at  fair  pri- 
Ces^  which  were'1>rought  into  account  and  fully  assented 
to  by  the  diildren.  And  it  then  set  forth  a  settlement 
in  1809,  Qn  which  the  shares  were  ascertained  and  paid  ; 
and  averred  that  it  was  fair  and  proper ;  and  that  there- 
upon each  child,  with  a  full  knowledge  of  all  the  facts, 
gave  to  the  administrator  receipts  and  acquittances  in 
foil,  which  were  relied  on  as  a  bar  to  further  accounting, 
to  the  same  manner  as  if  pleaded. 

An  amended  bill  was  filed  in  1820,  in  which  furtlier 
specific  errors  in  the  settlement  were  pointed  out,  for 
which,  together  with  the  former,  it  prayed  that  the  settle- 
ment might  be  opened.  And  it  was  further  charged,  in 
reference  to  the  assent  given,  as  slated  in  the  answers, 
by  the  children  to  the  omission  of  the  interest^  and  th^ 
confirmation  of  the  purchases  of  the  administrators,  that 
such  assent  was  not  freely  giveni  but  was  obtained  by 
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their  mother  by  undue  inflaence,  and  by  uncandid  inaia-  ^v-  ^^^ 


uations  that  her  daughters  would  lose  nothing  by  settling  ^  ' 
upon  the  footing  desired  by  her^  saying  that  she  was  old  v. 
and  infirm^  and  that  her  children  ought  not  to  break  upi 
hw  peace  or  be  hard  with  her».  for  she  could  not  liye  long,, 
and  then  they  would  have  amongst  them  all  she  had^ 
thereby  intending  they  should  understandytbat  at  her  death 
her  estate  would  be  equally  divided.  That  moved  by 
their  mother's  appeal,  and  in  faith  of  her  declaration  of 
a  fiiture  equal  division,  the  daughters  came  to  the  settle- 
meat,  and  executed  the  acquittances.  But  she.  after--^ 
wards  gave  her  whole  estate  by  will  to  her  sou,  the  de- 
fendant. And  the  prayer  was,  that  the  acquittances  might 
be  set  aside  as  unduly  obtained,  and  the  parties  come  to 
a  new  account ;  or  at  any  rate,  thatthe  settlement  might 
be  corrected  in  the  matter  of  the  errors  pointed  out,  and 
particularly  the  interest* 

The  answer  to  tiie  amended  bill  denied  all  olber  errors ;. 
and  admitted  that  the  intimation  was  given  by  the  mo- 
ther about  the  future  disposition  of  her  own  estate^  or  ta 
the  elfect  charged  ;  but  denied  that  it  was  intended  or 
understood  as  an  engagement,  or  otherwise  than  as  matter 
of  maternal  bounty  then  in  her  mind,  or  that  it  was  in- 
tended to  overawe  or  buy  off  the  children  from  prosecu- 
ting their  deroaads.  That  in  all  probability  the  purposo 
tfien  expressed  would  have  been  fulfilled,,  but  for  suhse^ 
qaent  changes  in  the  ntuation  of  the  family.  That  of  her 
three  children  then  living  one  afterwards  died ;  another 
intermarried  with  the  plaintiff  Thomas^  who  was  in  easy 
circumstances,  and  treated  Jiis  mother-in-law  with  ex- 
treme harshness,  which  induced  her  to  bestow  all  her  es- 
tate on  the  defendant,  who  continued  to  live  with  her. 
This  answer  also  concluded  by  rely  iifig  on  the  settlement 
as  a  fair  one^  and  the  acquittances  as  a  bar«L 

Much  evidence  was  taken  to  every  point  of  the  case  ; 
which  it  is  not  necessary  to  state,  as  the  decision  did  not 

turn  on  it 

A  reference  was  made  as  upon  the  hearings  by  consent 
of  the  parties,  to  the  master  to  take  the  accounts  of  the 
estate  upon  the  basis  of  the  former  accounts,  with  liber- 
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Die.  1831.  tjr  to  the  plaintiffs  to  surcharge  arid  falsify  ?  and  upon 
that  the  master  reported,  that  the  plaintitfs  were  overpaid 
hy  the  sum  of  jgl  15  4,  after  correcting  all  the  specified 
mistakes ;  unless  interest  was  to  be  charged,  arid  he  sub- 
mitted that  question  to  the  court* 

JVhsA,  for  the  plaintiffl^. 

Badger,  for  the  defendants. 

RuFFiN,  Judge,  after  stating  th^  case  as  above,  pro- 
ceeded as  follows  :  The  cause  comes  on  now  ujwn  the 
matter  referred  by  the  master  to  the  decision  of  the  cour^ 
and  for  flirther  directions.  It  has  been  argued  at  large 
for  the  plaintiffs  upon  the  evidence,  and  the  rule  of  this 
court  touching  the  dealings  between  parents  and  chil- 
dren, and  settlements  between  guardian  and  ward. 

The  court  would  examine  the  case  upon  those  points, 
both  as  to  the  facts  and  the  law,  were  the  cause  open  for 
a  decision  in  favor  of  the  plaintiffs,  on  the  score  of  that 
settlement  being  unduly  obtained.  But  it  is  not  The 
acts  of  the  parties  in  making  the  special  reference  pre- 
clude us  from  going  into  that  subject. 

It  is  manifest  that  the  grounds  of  the  two  kinds  of  re^ 
lief  sought  are  entirely  different,  as  the  two  kinds  of  re- 
lief are  in  themselves  distinct  The  one  is,  to  open  a 
Settled  account  on  the  score  of  specific  errors — a  relief 
to  which  all  ))ersons,  in  every  relation  of  life,  are  entitled, 
and  which  depends  merely  upon  showing  errors  riiade 
either  thro'  fraud  and  imposition,  or  by  mistake  or  acci- 
dent The  settlement  stands  as  right  except  as  to  the 
particular  errors  pointed  out  and  havi/ig  their  origin 
in  either  of  those  causes.  There  is  no  accident  alleged  in 
this  ease.  So  far  as  this  point  is  concerned,  the  question 
turns  upon  the  false  charges  fraudulently  made  by  the 
administrators,  and  the  fraudulent  omission  of  interest 
But  there,  can  be  no  fraud,  in  the  sense  of  that  term  sippli- 
cable  to  this  subject  uor  mistake  where  the  parties  knew 
all  their  rights,  and  all  the  facts,  and  were  perfectly 
aware  of  the  omission,  and  gave  an  express  assent  to  it 
When  they  come  to  surcharge  and  falsify,  how  can  they 
do  it  as  to  an  ibm  absolutely  agreed  to  at  the  settlements 
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But  the  other  relief  prayed  is  muck  broader.  It  is  to  Dec  iBSl. 
set  aside  the  whole  settlements  and  open  the  case  to  an  ac- 
count de  navoj  not  only  upon  the  ground  that  errors  exist, 
and  the  party  is  deprived  of  rights^  but  uporl  the  additional 
ground  of  a  higher  and  different  species  of  fraud  ;  that  the 
party  was  in  a  situation  which  put  him  in  the  other's 
power  ;  that  be  was  in  a  condition  to  be  worked  upon, 
and  induced  to  take  less  than  he  was  entitled  to,  and 
knew  he  was  entitled  to,  and  that  advantage  was  taken 
of  that  influence,  and  he  unduly  prevailed  on  to  surren- 
der his  rights  without  a  consideration.  Then  the  know- 
ledge of  his  rights  does  not  negative  the  fraud.  It  only 
proves  it  the  clearer  ;  because  it  shows  the  extent  of  his 
weakness,  and  of  the  other's  control  over  him,  and  the 
Iniquitous  use  made  of  it.  A  settlement  made  under 
tiiose  circumstances  concludes  nothing,  and  receipts  in 
Alii  given  under  it  only  stand  as  acquittances  for  the 
sums  actually  paid.  Far  otherwise  js  it  on  d  bill  to  sur* 
charge  and  falsify.  There  the  receipts  do  stand  as  con- 
clusive until  errors  are  pointed  out,  and  the  account  is 
opened  only  as  to  them.  And  those  errors  must  be  shown 
not  to  have  been  known  and  assented  to  at  the  settlement, 
or  some  concealment  on  the  one  part,  or  misapprehension 
of  the  fads  touching  the  item  of  account^  on  the  other. 

Here  the  item  of  interest  was  known,  discussed  and 
given  up  by  the  children.  They  knew  of  their  right, 
and  they  knew  they  were  not  to  get  it  in  that  settlement. 
How  then  can  it  be  said,  there  was  any  mistake  or  im- 
position upon  the  point  of  excluding  the  charge  of  it  ? 
Whether  they  were  fairly  induced  to  relinquish  it  is  ano- 
ther question.  But  that  question  is  beyond  our  reach  ; 
because  the  plaintiffs  have  agreed  to  overrule  that  part 
of  the  relief  prayed,  by  having  the  accounts  taken  on  the 
baniB  of  the  former  accouht^-^thereby  trusting  thb  deci* 
sion  of  their  ability  to  sh^w  actual  mistakes,  thro'  igno-r 
ranee,  or  accident, or  fraudulent  mfsrepre0entation,or  con- 
cealment. None  such  haX'e  been  ihade  to  appear ;  and 
therefore  the  bill  must  be  dismissed  Mrith  costs. 

PiBJEt  Curiam. — ^Bixx  i^ismissed^ 
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Dae.  1831. 

William  Coopeb  et  aL  v.  Harot  Pbidgeon  ei  aU 

'Where  a  testator  devised  personal  estate  to  a  childy  <*  to  her  and  her 
"  heirs  forever,"  and  added  "  it  is  my  will  and  desire,  that  if  my  said 
«  daugfhter  lives  to  arrive  to  the  age  of  eighteen  years»  for  her  to  re- 
**  ceive  her  ^d  legacy,  and  take  possession  of  it ;  and  if  she  should 
*'  die  without  a  lawful  heir  begotten  of  her  body,  then  the  said  pro- 
"  perty  to  revert  back,  and  be  equally  divided"  &c.  it  was  held  that 
the  words  '*  receive  and  take  possesion"  were  equivalent  to  "  shall 
then  be  paid,"  and  that  the  legatee  took  a  vested,.and(ttie  limitatiflii 
over  being  too  remote)  an  absolute  intescsL 

The  bill  which  was  filed  in  Nash,  in  1831,  set  forth 
the  following  clause  of  the  will  of  David  Pridgeon : 

^^  I  give  and  bequeath  to  mj  daughter,  Polly  HanUt 
^^  PridgeoUf  one  tract  of  land,  &c. ;  also  one  negro  boy 
^^  &c.  ;  also  six  hundred  dollars  in  cash,  to  her  and  her 
*^  heirs  forever.  It  is  my  will  and  desire,  that  if  my^ 
>'  said  daughter,  Polly  Harriet  PridgeoUf  Tives  to  arrive 
^^  to  the  age  of  eighteen  years,  for  her  to  receive  her  said 
**  legacy  that  I  have  left  to  her,  and  take  possession  of 
^Mt ;  and  if  she  should  die  without  a  lawful  heir  begot- 
^*  ten  of  her  body>  then  the  said  property  to  revert  back, 
^^  and  be  equally  divided  between  my  two  sons  Hardy^ 
<<  and  Mijah  Pridgeon  and  my  daughter^  Ctoe  .dffctitMiu'^ 

PoUy  Harriet  Pridgeon  died  under  the  age  of  eigh- 
teen, unmarried  and  without  issue,  and  the  administra- 
tion of  her  estate  was  committed  to  the  defendant 
Hardy. 

The  plaintiffs  were  her  next  of  kin,  and  sought  distri- 
bution  of  her  personal  estate. 

The  case  made  by  the  bill  was  admitted  in  the  answer. 

No  counsel  appeared  for  the  plaintiffs. 

BadgCTf  for  the  defendants,  argued  that  the  word  if  in 
this  will  was  a  word  of  condition,  and  imported  a  con- 
tingency ^hich  must  happen  btfore  the  estate  vested ;  and 
cited  Ifasmii v.  Graham.  (6  Ves.  £38.;  GoadHtU v.Whitby. 
(1  Bur.  228.)  Hoe  v.  Lea.  (S  T  R.  41.)  Brmmtword  v« 
JUtrardi.  (^  Ves.  Sen.  243.)  Stapleton  v.  CkealU.  {Pree. 
Ch,  317.)  Dawemy.  KUlet.  (l  ilr.  119.)  MackelU.  Win- 
ter. (3  Vti.  536.)  Pearee  v.  Lomait.  (Jtd.  135.)  Bolger  v. 
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Mddedl.  (5  Ves.  509.)  Doe  v.  Mxn-e.  (14  Bast  601.)  Doe   ^xc.  ia3i. 
V.  MmdL  (\Jlt.Sr8.  ,i34. )  Doe  v.  SheffieUL  ( 1 3  Ease.  5£6.)     ^-'^■'^^"^*^ 

•*'  ^  -^  COOPEA 

RuTFiNy  Jodge.-— I  think  the  daipchter,  PoUy  Harriet,    Pbis«kow. 
took  a  vested  interest     The  gift  is  by  distinct  words.       Where   the 
importing  an  immediate  bequest    It  seems  to  me,  that  nStccHo'Sl  k- 
the  subsequent  clause  is  confined  to  the  payment  or  per^  gacy  bat  to  the 
sonal  possession  of  property ;  and  so  falls  within  the  Sl^gatec  tok«i 
common  rule.     The  first  part  certainly  gives  a  present  avestedintercst 
interest     Then  come'the  words,  *<  my  will  is,  if  my  said 
daughter  arrive  to  the  age  of  eighteen  years,  for  her  to 
receive  her  said  legacy  that  I  have  left  to  her,  and  take 
possession  of  it'^     ^'  Receive  and  take  possessiotf'  are 
equivalent  to  '*  shall  then  be  paid.'*    But  it  is  said  that 
if  is  a  word  of  contingency,  and  by  annexing  it  to  the 
period  of  payment  upon  an  uncertain  event,  namely,  her 
iving  to  a  certain  age,  the  happening  of  that  event  be* 
comes  of  the  essence  of  the  bequest ;  and  ais  the  legatee 
died  under  that  age,  the  legacy  is  never  to  be  paid,  or  in 
other  words  never  vested.     There  are  cftses,  in  which 
upon  the  plain  intention  of  the  ^'ill  the  general  rule  be- 
fore mentioned  must  yield  ;  if  it  appear  upon  the  whole 
will,  that  it  was  intended  the  legacy  should  be  contin- 
gent and  not  merely  the  payment  postponed.     Such  was 
the  case  of  Mackell  v.  Winter.  (3  Ves.  Sd6,  536.)    But 
that  was  upon  the  effect  of  the  ulterior  limitation  over  of 
the  whole  residue,  upon  the  death  of  the  three  grand- 
children under  age,  which  forced  an  implication  of  cross^ 
remainders  between  those  grand-children,  or  rather  that 
the  fund  was  not  to  be  divided  ;  but  kept  for  those  chil- 
dren, or  that  one  who  did  arrive  at  fiiU  age.     But  why 
should  we  give  such  an  effect  to  the  terms  by  which  the  pe- 
riod of  payment  is  designated  here.    Jf,  tho'  generally 
denoting  a  condition,  does  not  necessarily  do  so,  if  appa- 
rently not  used  in  that  sense.    Here  it  is  not  referable 
to  the  interest  in  the  legacy,  but  the  enjoyment  of  it^  and 
by  a  distinct  sentence.    Naturally  therefore  the  case  falls 
within  the  general  rule.  What  is  there  to  show  the  testa- 
tor had  a  different  meaning  flrom  that  upon  which  the  rule 
is  founded  ?    It  is  plain  the  testator  did  not  mean  to  die 
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Dig.  1831.  intestajte  ad  to  this  legacy.  Upon  the  death  of  the  daugh*^ 
ter  without  heir  of  her  body,  it  is  given  over.  And  the 
contingency  on  which  it  is  to  go  over,  is  not  confined  to 

PaiDexoH.  i^er  dying  without  i$^ue  under  eighteen  ;  4iut  to  her  so 
dying  at  any  time,  whether  tmder  or  over  that  age.  Nor 
cmi  it  be  supposed  that  he  meant  it  to  fall  within  the  re^ 
sidue,  upon  any  event  but  its  abating  by  the  death  of  all 
the  takers,  as  well  the  remainder-men  as  the  daughter. 
¥et  if  she  had  died  under  eighteen,  according  to  the  other 
construction,  and  had  left  a  child  neither  the  first  nor 
second  takers  could  have  it:  the  first,  because  she  did 
not  attain  the  requisite  age ;  the  second,  because  the 
daughter  had  left  issue.  And  then  it  would  either  go  to 
the  next  of  kin,  or  the  residuary  le^tees.  We  may  safe- 
ly say,  the  testator  could  not  mean  that ;  and  if  not,  it 
seems  to  follow  that  the  legacy  vested  in  the  daughter ; 
because  that  is  the  only  construction  which  can  prevent 
the  other.  The  testator  might  well  postpone  the  pay- 
ment  or  possession  to  eighteen,  and  then  direct  it,  be>^ 
"  cause  that  is  a  usual  age  of  marriage  in  this  country. 
But  when  he  gives  over  the  property  expressly  upon  her 
dying  without  is8ue,  he  could  not  mean  that  if  she  had 
issue  at  any  time,  she  should  not  have  it  in  her  power 
to  provide  for  it.  This  is  the  prevailing  circumstance 
which  governs  me.  It  has  controlled  the  construction  of 
many  wills.  But  there  is  another,  which  has  no  little 
influence.  The  legacy  is  a  provision  for  an  infant  daugh- 
ter,  for  whose  support  and  education  no  other  provision 
is  made  ;  and  unless  tips  legacy  vested  so  as  to  give  her 
the  profits,  (there  being  no  intermediate  disposition  of  it 
to  another,)  she  would  be  wholly  destitute.  Did  the 
father  intend  that  f  Besides,  there  is  another  reason, 
which  is  certainly  slight  and  verbal,  yet  helps  on  to  the 
same  conclusion.  The  testator  uses  the  words  revert 
b^dCf  when  he  creates  the  remainder ;  which  presupposes 
a  vested  title  to  have  been  in  the  daug)iter.  Upon  the 
whole,  I  cpnclude,  tl^at  tlie  daughter  took  a  vested  inter- 
est, sut^ject  to.  be  divested  upon  the  contingency  of  her 
death  without  issue ;  in  which  case  there  is  a  limitation 
over.  But  as  the  contingency  is  too  remote,  her  interest 
remains  absolute. 
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Per  Curiam.  —Declare  that  PoUt/  Harriet  Pridgeon  Dw.  183X* 
took  under  the  will  in  the  pleadings  mentioned,  a  vested 
and  transmissible  interest  in  the  legacy  bequeathed  to 
her  therein^  determinable  upon  the  contingency  of  her 
dying  without  issue  ;  and  that  the  said  contingency  be- 
ing t>o  remote,  the  said  PoUy  Harriet  took  an  absolute 
interest  therein,  and  reserve  the  cause  for  further  direc- 
tions. 


»•; 


Jam£9  Hill  r.  James  S.  Jones*.     . 

Where  a  judgment  on  a  bond  was  obtained,  and  after  a  return  of  not 
satisfied,  became  dormant,  and  ten  years  afterwards  was  revived, 
when  the  defendant,  liaving  discovered  evidence  that  the  bond  had 
been  paid,  obtained  a  verdict,  establisiiing  that  &ct,  upon  an  issue 
directed  for  the  purpose,  it  was  held,  Uuppi^,  Judge,  duse/tiienfe, 
that  as  the  evidence  was  satisfactory  to  a  jury,  the  lapse  of  time  was 
not  a  bar  to  the  relief. 

■  . 

This  bill  was  filed  in  September  18^8.  It  charged 
that  the  plaintiflT  gave  his  bond  to  James  Jones^  the  de-* 
fendaiit^s  testator^  for  £4A  3  6,  in  DecMuber  1811,  pay- 
able in  ten  days :  that  at  thi*ee  several  days  he  made 
payments,  the  last  of  which  Jones  acknowledged  to  be  in 
full;  but  excused  himself  from  then  delivering  up  the  bondy 
by  saying  that  he  was  too  busy  and  was  going  from  homct 
so  that  he  could  not  look  for  it,  but  would  surrender  it^ 
whenever  called  for.  The  bill  then  charge^!  Jones*  death, 
and  that  he  appointed  executors^  of  whom  tlie  defendant 
was  the  survivor  ;  who  finding  the  bond  uncredited  and 
uncancelled,  brought  suit  on  it  and  recovered  judgment 
in  August  1818,  and  issued  an  execution,  which  w^as  re- 
turned **  not  satisfied"  by  their  consent :  that  the  plain- 
tiff informed  the  executors,  while  the  suit  was  pending  or 
before,  that  he  had  paid  the  debt,  and  they  declared  they 
Iiad  no  doubt  of  it,  but  that,  being  executors,  they  were 
compelled  to  sue,  and  leave  him  to  his  defence  :  that  the 
plaintiff  employed  an  attorney  to  defend  the  suit,  who 
pleaded  to  it ;  but  he  could  not  support  his  defence^  bc^ 
Voji.  If.  #14 
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Dec.  1831.   cause  one  John  Sessoms,  the  only  witness  within  his  know^- 
^^^"^"^^    ledge,  wlio  could  prove  the  payments,  died  either  before 
9,         or  imniediately  after  the  suit  was  brought ;   and  in  x;on- 
J0HB8.      sequence  thereof,  his  pleas  were  withdrawn,  and  judg- 
ment by  default  entered  :  that  only  one  executioQ  ever 
issued,  and  the  judgment  became  dormant.     The  bill 
then  charged,  tliat  some  time  after  the  judgment,  and  pp- 
on  the  circumstances  becoming  known  in  the  neighbor- 
hood and  mucli  talked  about,  one  Mattluws  told  the  plain- 
tiff, that  he  heard  the  testator,  a  short  time  before  his 
death,    say  to  him  (the  plaintiff)  that  the  bond  was  paid, 
and  that  he  would  give  it  up  when   convenient      The 
plaintiff  then  charged*  that  from  the  execution  not  being 
issued  again,  he  entertained  the  belief,  that  the  execu- 
tors were  convinced  the  claim  was  unjust,  and  had  aban- 
doned 1t ;   and  furthermore,  that  he  was  advised  by  per- 
sons in  whom  he  had  confidence,  that  there  was  no  dan- 
ger of  the  claim  ever  coming  agakist  him,  and  that  he 
was  ignorant  in  such  matters,  and  rested  satisfied  there- 
with— especially,  as  he  thought,  if  it  ever  should  be  re- 
vived, he  could  defend   himself  upon  the  testimony  of 
JkaWtcws. 

It  is  then  changed  that  a  sci.fa.  to  revive  was  brought* 
and  judgment  obtained  in  May  1828.  Upon  the  trial 
the  plaintiff  offered  Matthews  as  a  witness,  who  was  re- 
jected as  incompetent  to  prove  a  payment  made  before 
tlie  former  judgment. 

The  defendant  in  his  answer  stated,  that  the  bond  was 
found  among  the  testator's  valuable  papers,  and  that 
there  was  nothing  to  show,  that  any  part  of  it  had  been 
paid.  He  admitted  that  the  plaintiff  always  said  to  the 
executors,  that  he  had  paid  it ;  but  denied,  that  they  told 
him,  they  had  no  doubt  of  the  fact,  or  intimated  to  him 
that  they  would  not  enfor(*e  the  collection.  On  the  con- 
trary, he  alleged  that  although  they  did  not,  out  of  com- 
mon courtesy,  flatly  conti*adict  his  positive  assertion, 
they  gave  him  distinctly  to  understand,  that  nothing  conld 
be  (tone  in  the  matter,  but  in  due  course  of  law  :  and  as 
to  the  defendant's  own  knowledge  or  belief,  he  said  that 
he  knew  nothing,  and  that  he  believed  that  most  proba- 
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biy  the  debt  was  not  paid  ;  for  he  was  altogether  igno-   Die.  1831. 
rant  that  the  plaintiff  was  able  to  make  payment    He  fur-      -^   ^ 
ther  averred,  that  the  execution  was  not  suffered  to  lie       ^™ 
citlier  from  motives  of  compassion,  or  a  belief  that  the      •'«"»• 
debt  had  been  paid,  but  solely  because  the  plaintiff  was 
unable  to  satisfy  it,  until  just  before'the  last  suit  was 
brought* 

The  plaintiff  filed  the  deposition  of  Matl/iews,  who 
swore  that  he  heard  the  testator  at  his  own  house,  a  few 
^eeks  before  his  death,  tell  the  plaintiff,  that  the  bond 
was  fully  paid,  and  that  he  would  give  it  to  him,  if  he 
would  apply  in  a  few  days.  He  also  deposed,  that  he 
gave  this  information  to  the  plaintiff  just  before  the  last 
judgment  was  taken.    The  testator  died  in  1 816. 

Upon  this  case  and  tbis  evidence,  the  court  below  sub- 
mitted the  following  issue  to  a  jury  :  whether  or  not  the 
bond  was  paid  to  the  testator;  who  found,  that  it  was. 
And  thereupon,  his  Honor  Judge  Daniel  decreed  a  per- 
petual injunction,  and  the  defendant  appealed. 

Mi^g.  for  the  defendant,  insisted,  that  since  courts  of 
of  law  bad  been  in  the  habit  of  granting  new  trials,  courts 
of  equity  refused  to  enjoin  judgments  at  law,  on  account 
of  any  accident  or  surprise  at  the  trial,  unless  the  party 
against  whom  the  judgment  was  rendered,  was  prevent* 
ed  by  the  Grand  of  hia  opponent  from  availing  himself  of 
testimony  ;  and  that  a  delay  of  ten  years,  before  an  ap* 
plication  for  the  interference  of  a  court  of  equity,  depri- 
ved the  plaintiff  of  all  right  to  it. 

OasioHj  for  the  plaintiff. 

Haix,  Judge. — I  think  the  decree  made  by  the  Sape-^ 
rior  Court  ought  to  be  affirmed.  The  argument  of  most 
strength  against  it  is  the  length  of  time,  tliat  elapsed  after 
the  first  judgment  was  obtained  upon  the  plaintiff's  bond  in 
the  year  1818,  until  the  filing  of  tliis  bill.  However,  I 
Aonotconsider  that  sufficient  The  plaintiff,  it  is  true,  has 
not  informed  us  of  tlie  time  when  he  first  discovered  the 
testimony  otJiatthewt^  which  he  ought  to  have  done. 
If  the  discovery  was  made  shortly  after  the  judgment 
was  obtained,  it  wiui  to  be  expected,  that  an  earlier  ap- 
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Die.  1831.    plication  would  have  been  made  to  this  court  for  jvllef 
^"^     ^^     against  it.     This  may  have  been  omitted  throMgnoranre, 
«.  or  from  a  belief,  that  the  plaintifTs  at  law  would  not  pro- 

joFsfl.      ceexl  further  upon  it,  after  being  made  acquainted  with 
Mdffherv*8  testimony.     Be  those  things  as  they  may,  the 
time  that  has  run  since  the  judgmo/it  was  obtained,  until 
this  bill  was  filedj  does  not  of  itself,  form  a  bar  to  tlie 
relief  prayed  for  by  the  plaintiflT.     And  it  is  further  from 
it  as  the  defendant^i  issued  no  execution  upon  the  judg- 
ment obtained  by  them  at  law,  but  remained  still,  until 
they   issued  process  upon  it,   and  obtained    judgment 
thereon  in  the  year  1828.     When  this  latter  judgment 
was  obtained,  the  plaintiff  states,  that  heoffere^l  to  prove 
the  payment  of  the  debt  by  Muttheivs^  to  which  theplain- 
tiffs  at  law  objected,  as  they  had  a  legal  right  to  do.     It 
therefore  appears,  that  the  defendant  was  slow  in  assert- 
ing his  claim  at  law,  aiid  the  plaintiff  was  backward  in 
his  application  to  this  court,  perh.aps  on  that  account. 
But  the  question  was  submitted  to  a  jury  in  the  Superior 
Court,  whether  the  debt  was  paid  to  the  defendant's  tes- 
tator in  his  life-time.     They  have  responded  that  it  was 
so  paid.     I  therefore  think,  that  the  decide  of  the  Supe- 
rior court  upon  that  finding  should  be  affirmeff ;  and  that 
the  defendant  pay  the  costs  of  this  court,  but  the  plains- 
tiff  must  pay  the  costs  at  law,  and  the  costs  in  equity 
%  lncur|-ed  in  the  Superior  Court. 

RrFPix,  Judge,  dissefitiente — The  decree^  1  think,  is 
erroneous.     In  my  opinion,  if  the  plaintiff* ever  had  equi- 
ty and  conscience  on  his  side,  he  has  lostit  by  his  delay^ 
and  his  bill  ought  to  be  dismissed. 
A  reasonable   diligence  is  the  best  evidence  of  good 
JP<rRtFnir,j.  f&ith  and  a  just  cause.     It  alike  promotes  private  inter- 
AcobH  of  equity  ^st  and  public  convenience.     It  is  the  public  policy  to  en- 

requires    sictive  *^  r        v 

diligeiice  as  weU  courage  it ;  because  it  prevents  litigation,  or  if  that  must 
t*  *  ^^*  ?^  ^9  tra^  is  arrived  at  moi-e  easily  and  certainly.  We 
difficulty  of  as-  are  obliged  to  distrust  him,  who  prefers  his  claim  at  a 
S^  "^"^rtde*  gi-eat  interval  affcr  its  origin.  We  are  still  more  forci- 
rasef.  bly  impelled  to  distrust  a  defence,  set  up  ten  years  after 

the  judicial  ascertainment  of  the  demand  of  the  creditor* 


if^- 
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A  judge,  it  seems  to  me,  must  be  very  confident  of  his  Dec.  1831. 
sagacity  in  detecting  falsehood,  of  his  patience  of  in- 
restigation,  of  his  capacity  to  ascertain  the  exact  truth 
and  his  ability  to  do  exact  justice  under  all  circumstan- 
ces, if  he  be  willing  to  enter  into  stale  cases  of  this  sort 
upon  their  particular  circumstances.  For  my  part,  con- 
sl^ious  of  deficiencies,  and  of  the  perplexities  in  which  I 
should  be  involved,  and  the  danger  of  oftrner  doing 
wrong  than  right  to  suitors  by  such  an  attempt,  I  glad- 
Jy  take  refuge  under  the  well  established  principle  of  this 
court*  which  requires  from  him  who  wotild  be  heard  in 
it,  afiixe  diligence^  as  well  as  a  just  demand.  After  great 
delay,  I  cannot  tell  whether  it  be  just  or  not  I  there- 
fore presume  against  it.  I  am  obliged  to  seek  some  safe- 
guard against  my  own  fallibility,  and  those  special  pi*e- 
tences,  which  an  artful  man  can  contrive,  to  mislead  me 
as  to  remote  transactions.     This  I  find  in  a  presumption 

m 

against  laches. 

I  admit,  there  is  no  law  of  the  court  prescribing  a  par-  T^^  ™1®  P^* 
ticular  time  formal  1  cases.  But  in  a  case,  to  which  atuiaftimef  but 
law  the  statute  of  limitations  is  a  bar.  it  is  equally  posi-  where  the  sta- 
tive  here.  And  where  there  is  no  ])ositive  bar,  yet  C((uity,  ons  bars  at  law, 
as  its  law,  adopts  tlie  rule  prescribed  for  courts  of  law  it  bars  also  me-' 
m  analogous  cases. 

The  present,  it  is  to  be  remembered,  is  not  a  suit  for 
an  equitable  demand.  The  object  is,  to  get  a  new  trial 
at  law,  to  let  in  a  strict  legal  defence,  namely,  payment 
of  the  debt,  for  which  there  Ls  a  judgment  at  law.  But 
relief  is  not  granted  here,  merely  because  an  unrighteous 
recovery  has  been  had  at  law.  That  court  is  as  compe- 
tent as  this  to  do  justice,  in  cases  within  its  jurisdiction, 
unless  the  defence  has  been  lost  by  accident  or  fraud. 
Botli  fects  must  concur — right  and  a  failure  of  right  at 
law,  without  the  party's  fault  ii«  order  to  put  this  court  .  Whei-cthea?- 
In  motion.  And  the  question  is,  when  this  court  must  gainst  a  judg*- 
he  applied  to.     It  seems  to  me  most  reasonable,  that  the  n^^nt  at  law,  to 

let  ill  a  Icsral  dc' 

extraordinary  interference  of  equity,  to  set  aside  the  »o-  fence  unkn  ..vn 
Icnin  trial  and  judgment  of  another  court,  ought  to  be  »tthe  tmi,  he 
Askeil  for,  it  not  forthwith,  yet  with  the  least  l>ossible  iedwifh"n  icart 
delay,  iRer  the  occasion  for  it  arises.     The  situation  of  po«»ible  delay. 


r 
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Dm.  1831.    a  defendant  at  law  is  in  such  a  case  hazardous  in  tlieex* 


Hija       ^^^^^'     There  may  he  execution  any  day,  or  a  new  judg- 
V,  ment  without  the  possihility  of  defence,  and  then  execu- 

J'*'^-       tion.     Procrastination  in  such  a  situation  can  be  impu- 
ted to  nothing  but  the  want  of  merits,  or  a  most  culpa- 
ble negligence,  ruinous  to  the  parties  and  guileful  towards 
the  court    What  is  tlie  legal  analogy  ?    If  a  party  come 
to  trial,  the  verdict  cannnot  be  set  aside  for  a  matter 
■lo^*thrrSi  ^^**"'"  '"®  knowledge,  for  which  he  could  have  a  contin- 
at  law  on  appU-  uance.     Why?  Because  the  court  will  protect  itself  from 
^n^J^^  Tr  ^^^  ^^^^^  ^f  ^^^^  experiments,  and  require  the  party  to 
newly  discover-  act  at  the  proper  period  on  his  knowledge  of  facts, 
mony.      ^^^  ^  ^^  ^j^^  other  two  legal  modes  of  correcting  ver- 
And  also  where  dicts  unduly  obtained,  namely,  by  appeal  or  by  cer/torari 

a    verdict    is       .     x,         i  c  -a.     xi.     r  .  .      i    , 

■oug^ht to  beset  *•*  *"®P**^®  ^^**'  the  former  IS  required  by  statute  t8 
aside  by  appeal  be  taken  immediately  ;  and  the  latter,  by  the  course  of 

the  court,    to  be  applied  for  as  soon  as  tJie  party  can. 

Would  the  extraordinary  remedy  of  a  certiorari  to  re-ti-y 

the  facts  be  granted  after  a  lapse  of  ten  years,  since 

the  mattercaraeto  the  applicant's  knowledge  ?  Certainly 

not  Neither  ought  this  extraordinai*y  equitable  new  trial? 

But  it  seems  to  me,  that  we  are  not  to  decide  this  case 

upon  such  general  reasoning  alone.     The  legislature, 

At  any  rate  the  ^^^'^^  by  the  great  evil  of  injunctions,  restrained  the 

plaintiff  should  courts  by  the  act  of  1800.     It  recites,  that  injunctions 

logy  ^to 'the *act  ^^  frequently  applied  for,  for  tlie  mere  purpose  of  delay^ 

ofisoo  (72 17  c.  and  that  the  facility,  of  obtaining  them  epables  debtors 

the^^^ing  ^^  ^  defeat  creilitors  of  their  just  claims  ;  and  then  enacts, 

injunctions  upon  that  no  injunction  shall  issue  but  witliin  four  months 

judgments    ob-     «^       .,      .     ,  .     x  i         .       i      .       i         , 

tained  at  law,  ^iwv  the  judgment  at  law  IS  obtained,  unless  it  shall  ap- 

So^fX/S^  P^**''  ^^  ^^^  ^^^^^  ^^^^^  plaintiff,  that  the  application  has 
trial,  to  file  his  been  delayed  in  consequence  of  the  fraud  or  false  promi- 

tiilil'tfter  *Ae  ^^  ^^^''®  plaintiff  at  law,  practiced  or  made  altbe  tim^, 
discovery  of  the  or  after  obtaining  judgment  I  may  admit,  that  tiiis  does 
Evidence.  ^^^^  apply  to  relief  founded  upon  an  equity  distinct  from  the 

miittei*s  tried  or  triable  at  law;  as  in  the  case  of  a  judgment 
on  a  bond  for  tlie  purchase  money  of  land,  of  which  a 
defect  of  title  or  eviction  has  happened  since  the  trial.  I 
may  admit  too,  that  altho^  the  injunction  improperly  is- 
sued, yet  if  the  plaintiff's  equity  appear  in  the*  answer. 
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it  wilt  not  be  dissolved  ;  because  the  injunction,  being  D>c.  1S31. 
collateral  to  and  in  aid  of  the  relief,  would  be  immedi- 
ately re-issued.     I  think  both  of  tliese  positions  right 
But  I  must  consider  the  statute^  imperative,  where  the 
equity  is  not  admitted  in  the  answer,  and  consists  alto* 
getlier  of  a  legal  defence,  existing  before  the  trial  at  law; 
which  the  party  now  wishes  to  make  available  by  new 
proof,  not  kept  from  him  by  the  opposite  side.     If  tite 
act  does  not  apply-to  such  a  case,  it  does  not  to  any. 
But  then  it  is  said,  that  this  can  only  relate  to  a  ^natter 
within  the  party's  power  at  the  trial  at  law.     I  do  not 
admit  that ;  because  if  it  were' in  his  power,  he  cannot 
come  here  at  any  time.     But  if  it  be  granted,  we  are 
still  bound  to  act  in  analogy  to  the  statute  and  say,  come 
within  the  four  months  a/fer  the  discovtry^    If  the  analogy 
to  the  statute  of  limitations  be  obligatory  on  this  court, 
still  more  clearly  is  the  analogy  to  a  statute,   applying 
specially  to  a  peculiar  jurisdiction  of  this  court,  to  be  ad- 
hered to  in  similar  cases.    Why  does  the  legislature  tie 
us  up  to  four  months?  Only  because  it  is  a  reasonable 
time  for  men  in  common  to  apply  to  counsel,  and  prepare 
their  cases ;  therefore  a  subsequent  injunction  must  be 
for  delay,  and  delay  only.     It  is  true,  this  bill  was  filed 
within  four  months  after  the  last  judgment,  but  the  equity 
is  against  the  first  one.    The  last  is  not  fof  too  much  on 
any  other  ground,  than  that  the  first  is  unconscientious. 
If  the  ground  of  equity  is  gone  as  to  the  first,  it  must  be 
as  to  every  thing  built  on  it     If  the  plaintiff  had  filed 
his  bill  in  18^5,  against  the  judgment  of  1818,  would 
any  judge  have  granted  it  or  hesitated  to  dismiss  it  on 
demurrer  ?  I  think  the  plaintiff  at  law  cannot  be  worse 
off  by  a  delay  of  three  years  longer. 

But  should  I  be  mistaken  in  all  this,  there  is  another 
analogy,  which  is  extremely  strong.  If  time  has  hallow- 
ed tfie  judgment  at  law,  so  that  in  no  manner  can  it  now 
be  disturbed  by  a  superior  legal  tribunal,  it  seems  to  me, 
tiiat  it  ought  to  be  equally  respected  here.  Five  ye  ars 
bars  a  writ  of  error.  By  analogy  to  that  five  years  bar- 
red a  bill  of  review  ;  and  we  have  now  a  statute  to  tliat 
eflEfect    If  then  errors  of  law,  which  appear  upon  the  re- 
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D*c.  1831.  cord,  and  must  always  be  the  same  in  every  court,  which: 

^^^"^^"^"^  go  to  show  that  the  whole  judgment  is  t»  be  annulled, 

V.  '  cannot  be  rectified,  still  less  ought  an  enquiry  into  facts 

jojTBs.  involved  in  tliat  judgment  to  be  entei-ed  upon,  after  that 

A  judgment  period.     Why  is  a  writ  of  error  barred  at  all  ?     It  is  not 

ought  not  to  be  *  "^ 

set  aside  for  tes-  becausethat  whicli  was  not  law  has  become  law  ;  but  be- 
eSr'tUetime  cause,  if  the  judgment  be  reversed,  at  that  late  period,  the 
allowed  the  de-  party  may  in  the  meauwhilehavelost  his  witnesses,  and 
j^^  n    o  nng  ^^^  ^  second  trial  justice  be  defeated,as  much  by  aperver- 

sion  oC  the  facts,  as  it  was  before  by  a  mistake  of  the  law. 
The  legislature,  acting  upon  general  principles,  and  not 
presuming  to  canvass  each  case  upon  its  particular  me- 
rits, has  therefore  interposed  tills  positive  bar  in  all  ca- 
ses.    The  same  reasons  influence  the  discretion  of  this 
court  in  like  manner.     I  have  already  mentioned  the  me- 
thods;  by  appeal  and  certiorarij  of  re-trying  the  fact  at 
law,  and  remarked  how  strictly  limited  they  ai*c.     I  ask 
why  equity  should  open  tiic  facts,  after  tlie  courts  of  law. 
are  deaf  to  all  eri-ors,  even  of  law  ? 
Much    more       But  if  this  court  is  not  to  respect  legal  analogies,  it 
oughc  a  bill  to  surcly  ought  to  have  much  i*egard  to  a  statute  establlsh- 
menT^for^^^r  *"S  ^^^'  «^^'"  coursc.     Five  years  is  also  by  a  late  act  a 
discovered  testi-  bar  to  a  bill  of  I'cvlew  for  errors  of  law  or  fact.     If  the 

mSsed,  where  if  ^^^^  '^^^  ^^^^  ^^®  ^Y  decree,  instead  of  judgment,  the 
it  sought  to  re-  plaintiff  woukl  be  clearly  barred.     I  do  not  perceive  that 
^hT'would  ^b^^'  *^  verdict  ot*  twelve  men,  establishing  a  fact,  is  of  less  ob« 
barred  by  lapse  ligation  than  the  opinion  of  the  chancellor  upon  the  same 
*  fact     Nor  do  I  perceive,  that  the  principle,  on  which  wc 

)  grant  a  new  trial  of  an  issue  found  in  a  suit  at  law,  dif- 

fers from  that  on  which  we  entertain  a  bill  of  review  up- 
on newly  discovered  evidence.  Then  equal  diligence 
ought  to  be  exacted  in  each  case,  and  that  shcmld  be^  that 
the  party  should  apply  as  soon  as  he  makes  the  discove- 
ry. The  rule  Indeed  Is  much  stronger  relative  to  injunc- 
tions against  judgments  atlaw ;  because  the  act  of  1800 
(^Hev.  ch.  561)  enacts  a  distinct  and  express  limitation* 

If  however  we  are  to  look  into  tlie  circumstances,  there 
is  nothing  here,  in  my  humble  judgment,  tx>  create  an  ex- 
ception. The  verdict  is  nothing.  I  lay  It  out  of  the 
case  altogether.     That  is  the  very  error  of  the  court  be- 
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low :  for  the  platntilT  ouglit  not  to  have  been  permitted  '^^^'  l^l- 
to  proceed  to  his  proofs.  His  equity  was  gone  by  his 
laches.  The  very  reason  why  he  cannot  have  relief  is,  that 
there  is  a  presumption  against  him,  that  he  will  not,  after 
such  a  lapse  of  time,  prove  the  ti*uth*  We  will  not  there* 
fore  hear  his  proofs  at  all,  unless  he  establishes,  in  the 
first  place,  that  he  did  not  know  of  them  before.  But  if 
it  were  otherwise,  thei'o  is  no  sufficient  proof  here.  la 
this  court,  a  vei'dict  upon  ^n  issue  ordered  is  not  conclu- 
sive. It  is  only  in  aid  of  the  chancellor's  conscience. 
(Bootle  V.  BlundeLn  19  Ves.  500.)  And  if  it  be  not  satis- 
factory, he  may  set  it  aside*  or  decree  against  it  with- 
out setting  it  aside.  (^Field  v.  Ilollandf  6  Cranch.  8.)  It 
is  only  evidence  to  us  tJierefore,  and  cannot  change  the 
aspect  of  the  case,  for  that  would  be  to  assume  a  juris- 
diction upon  the  proofs,  and  not  upon  the  allegations  of 
the  parties.  Here  the  ground  of  my  opinion  is,  that  the 
delay  of  asking  for  relief  excludes  thopsirty  from  it. 

But  examinp  the  circumstances  further.  It  is  said, 
that  tJic  plaintiff  was  ignorant  aud  iK)or.  Poverty  and 
ignorance  are  too  vague  for  any  court  to  act  on.  I  shall 
be  sorry,  to  see  the  day,  when  a  man  will  get  more  or 
less  justice  for  being  cither  rich  or  poor.  If  poverty  has 
been  so  extreme,  that  tiie  party,  trjang  to  act,  was  una- 
ble, that  would  prevent  the  effect  of  lapse  of  time,  as 
creating  a  mere  pi*esumption.  But  that  cannot  set  aside 
a  rule  of  law,  or  a  pasitive  bar  interposed  by  an  act  of 
Assembly.  Poverty  and  ignorance  cannot  be  replied  to 
the  statute  of  limitations.  But  there  was  no  gross  ig- 
norance here  of  the  party's  rights,  much  less  of  the  facts. 
The  plaintiff  consulted  his  friends,  and  might  have  con- 
sulted coimsel.  The  case  is  reduced  to  this,  that  he  re- 
ceived bad  advice.  But  that  cannot  govern  us.  The 
cii-cunistances  of  the  plaintiff  do  indeed  appeal*,  from  the 
answer,  to  h::ive  been  slender.  But  if  I  know  any  thing 
of  the  spirit  (u*  liabits  of  the  people  of  this  country,  men 
in  his  situation  are  least  likely  to  let  a  judgment  hang 
over  them.  They  t*egard  it  as  a  sword  suspen*Jed  by  a 
hair ;  aud  are  ready  enough  to  embark  in  law,  tp  escape 
its  fatal  fall.  But  one  thing  is  decisive  on  this  point» 
Vol.  II.  *15 
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Dkc.  1831.  The  bill  itself  is  not  framed  on  that  idea.  T  be  plaintiff 
does  not  ev*en  sue  as  a  panper.  He  has  been  able  to  give 
good  sureties  for  the,  debt  His  poverty  is  not  hinted  at 
in  the  bill ;  much  less  is  it  charged  as  the  cause  of  the 
delay.  It  is  brought  forward  in  the  answer  ;  and  there 
is  no  particular  distress  of  the  plaintiff,  or  oppression  by 
the  defendant  He  accounts  for  the  delay,  from  the  ad- 
vice he  i^eceived,  that  there  was  no  danger ;  and  from 
his  belief,  that  he  could  defend  himself  on  J^atthews*  tes- 
timony. This  might  do,  if  he  x^ere  on  the  defensive 
merely.  But  at  law  he  was  indefensible  ;  and  in  this 
court  he  is  the  actor.  He  ought  not  therefore  to  have 
wraitcd. 

Thenastotlic  delay  of  the  plaintiffs  at  law:  the  plain- 
tiff says,  he  thouglit  they  had  abandoned  the  claim  from 
a  conviction  of  its  injustice.  He  bad  no  right  to  think  so, 
without  better  evidence.  The  defendant  swears,  that  he 
was  mistaken  in  the  motive  of  the  delay.  '  It  does  not 
appear— nay,  it  is  not  pretended,  that  any  communication 
was  had  with  the  defendant  to  that  effect  The  plaintiff 
did  not  ask  the  defendant  He  did  not  even  inform  him, 
what  Matthews  would  swear.  I  i-epeat therefore,  that  he 
had  no  i*eason  for  his  opinion.  And  I  say  he  did  not 
think  so:  for  from  the  beginning,  the  executors  gave 
him  fair  and  distinct  notice,  accoi*ding  to  liis  own  show- 
ing, that  "  they  were  compelled  to  sue,  and  leave  him  to 
his  defence.^*  There  was  then  no  **  fraud  nor  false  pro- 
mise on  the  part  of  the  plaintiff  at  law,  at  the  time  oi- 
after  the  judgment  at  law;"  and  the  plaintiff's  negli- 
gence has  been  gross. 

Lastly,  as  to  the  time  when  the  testimony  of  J!fa//Aetc^« 
came  to  the  plaintiff's  knowledge.  The  witness  indeed 
sweai*s,  that  he  told  the  plaintiff  what  be  knew  in  May, 
1828.  Is  that  credible  ?  It  is  directly  contrary  to  the 
plaintiff's  own  oath.  In  his  sworn  bill  he  says,  tliat 
..sometime  after  the  judgment  this  witness  told  him  he 
heard  the  testator  acknowledge  to  the  plaintiff  himself 
the  full  payment  **  Sometime"  is,  by  itself,  anindefinitc 
expression.  But  elsewhere  it  is  explained  to  mean  ^'  a 
short  time."  For  he  says,  this  information  w^as  rec;eived 
some  time  after  the  judgment^  and  on  its  being  known 
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and  miich  talked  of  in  the  neighborhood  ;  and  that  here"  ^c.  1831. 
iied  on  that  eviienccj  if  any  attempt  should  be  made  to  re-    ^"^"^^^^^ 
vive  the  judgment     When  was  this  talk  ?  Surely  al;  or      ^^"' 
about  the  time  of  the  judgment ;  and  not  after  it  had  StatbBaxk. 
gone  ont  of  people's  minds  by  becoming  dormant     And 
equally  certain  is  it,  that  the  pl^ntiff  coald  not  rely  on 
proof  to  defend  a  suit,  if  it  should  be  brought  which  did 
not  come  to  his  own  knowledge  until  the  vei^  montli  of 
the  trial. 

The  delay  cannot  therefore  be  accounted  for  in  any  of 
these  ways.  And  it  is>  in  my  mind,  without  excuse ;  un- 
less negligence,  delay  and  leaving  things  in  doubt  be  me- 
rits of  themselves. 

I  caimot  imagine  a  case  more  happily  illustrative  of 
the  sooiidness  of  the  rules  requiring  active  diligence,  and 
making  it  a  duty  of  conscience,  in  restraint  of  perjury, 
and  in  repression  of  the  mistakes  of  courts.  Wei*e  the 
plsuntiff  suing  at  law,  he  wouldvbe  barred  three  times  o 
ver.  Were  he  prosecuting  a  writ  of  error  or  a  bill  of  re- 
view here,  for  error  of  law  or  fact  both  would  be  twice 
barred.  Yet  here  he  is  to  be  allowed  to  proceed  to  his 
proofs  ;  and  by  such  proof  as  is  false  upon  the  face  (>f  his 
own  bilU  and  relating  to  a  conversation  between  the  tes- 
tator and  a^  plaintiff  himsd/Mt^u  years  before,  he  is  to  ^ 
deprive  the  defendant  of  the  benefit  of  a  judgment  ren- 
dered upon  the  withdrawal  of  his  pleas,  and  as  it  ^erc^ 
by  confession,  and  held,  without  resistance  and  without 
fraud  on  the  part,  of  the  defendant  for  ten  years.  I  can- 
not believe  such  to  be  the  law;  and  therefore  do  not  con- 
cm*  with  the  majority  of  the  court,  that  the  decree  below 

should  be  affii'med. 

Per  Curiam. — Decree  affirmed. 


Spencer  I#.  Heart  et  al.  v.  Tub  State  Bank  et  aL 

A  corpontion  has  no  right  to  retain  the  stock  of  an  insolvent  corpora- 
tor to  sec«i«  a  debt  due  from  him.  Whether  a  by*law  Bubjecting* 
the  stock  ofcorporators  to  debts  due  to  the  corporation  wiU  give 
tliem  this  power?     Qu- 

The  bill  wma  filed  m  Wake,  and  the  case  made  by  it 
diat  one  BameSf  bein;  insolvent,  conyeyed  all  hU 
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Die.  1831.    property  to  the  plaintiflT,  for  the  purpose  of  securing  his 

^"^^^"'**^    debts  ;  that  among  other  things  there  were  ftve  Bhai*es  of 

p.         stock  in  the  State  Bank  ;  that  the  plaintiffs  under  a  power 

STATE  Bawk.  fpQnij  Barnes  applied  to  have  the  stock  transferred,  upon 

the  books  of  the  bank,  into  their  names  which  was  re~ 

fused.     The  bill  prayed  that  the  defendants  might  be 

compelled  to  transfer  the  stock. 

The  answer  admitted  the  fsict9  stated  inr  the  bill,  but 
alleged  that  Barnes  was  indetited  to  them,  and  insisted 
that  they  had  the  right  to  retain  the  stock,  as  a  security 
for  that  debt. 

The  cause  was  heard  upon  bill  and  answer. 

BevereuXf  for  tlie  plaintiff. 

Badger^  amtra. 

* 

Hall,  Judge. — Stock  in  a  bank  is  the  subject  of 
sale  and  of  purchase  ;  and  the  mode  of  transferring  it  is 
,  pointed  out  by  law.  It  is  as  free  from  incumbrance  as 
any  other  part  of  the  debtor's  property.  The  president 
and  directors  of  the  bank  have  the  management  and  con- 
trol of  it,  for  ordinary  banking  purposes  ;  but  they  have 
no  lien  upon  it  for  any  debt,  which  the  holder  of  it  may 
owe  to  the  bank.  The  stockholder  borrows  money  from 
the  hank  upon  giving  securitj'  for  the  ])ayment  of  it,  as 
any  other  person  does  who  is  not  a  stockholder ;  and  the 
money  is  loaned  upon  the  strength  of  such  security  ;  not 
upon  any  supposed  liability  of  the  stock. 

In  the  case  of  the  assignees  of  Evans,  a  banki-upt.  a- 
gainst  the  Hudson  Bay  Co.  reported  at  large  in  7  Vin. 
Jib.  125,  pi  2,  the  company  had  made  a  by-law,  subject- 
ing the  stock  of  any  of  its  members  in  the  first  place  to 
debts  which  they  might  owe  the  company.  King.  Chan- 
cellor, thought  that  by-law  not  a  good  one.  But  J?ay- 
mond.  Chief- Justice,  and  Bai-on  Price  thought  otherwise. 
But  they  were  all  of  opinion,  that  without  a  by-law,  or 
some  other  law  subjecting  the  stock  to  the  company's 
debts,  they  had  no  lien  or  claim  ujKjn  it  That  seems  an 
authority  much  in  point  The  same  case  perhaps,  under 
another  name,  is  to  be  found  in  1  Strange  645  ^  2  P. 
Wm».  207,  tho'  much  more  briefly  reported.     I  feel  but 
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little  besitatipn  in  saying,  that  the  prayer  of  the  bill   Die.  1831. 
ought  to  be  granted.  v>^v>^ 

Per  Curiam. — Decree  accord iNGiiY.  c^^pahy*. 

WooBPiir. 


The  Free  Bripge  Compakt  v.  John  Woodpin  tt  aV 

Where  the  legislature  incorponitcd  the  plaintiffs  for  the  purpose  of 
building'  a  bridge,  and  authorized  them  to  collect  such  an  amount  of 
tolb,  as  waa  necessary  to  keep  the  bridge  in  repair,  and  the  defen- 
dants erected  another  bridge  in  the  vicinity  over  the  same  riveV, 
which  diverted  the  traveling*,  it  was  held,  that  to  entitle  themselves 
to  relief,  the  plaintiifs  must  show  that  their  bridge  was  always  in  good 
repair. 

The  case  made  by  the  bill  answers ,and  proofs  was  as  fol- 
lows: The  legislaturOt  by  an  act  passed  in  the  year  182£y 
incorporated  theplaintiffs,  and  autliorixed  them  tobtiild  a 
bridge  across  the  French  Broad  River  in  Buncombe,  and 
to  collect  such  an  amount  of  tolls  tvom  persons  passing 
it,  as  should  in  the  opinion  of  Buncombe  County  Court 
be  sufficient  to  keep  it  ih  r^air.  The  bridge  being  at 
times  out  of  repair,  the  defendants  built,  one  across  the 
same  river,  which  was  entirely  free ;  and  thereby,  as  the 
plaintiffs  averred,  diverted  the  traveling  from  their 
bridge  to  such  a  degree,  as  prevented  them  from  being 
reimbursed  by  the  tolls,  for  the  money  which  they  had 
expended  in  repairing  the  bridge.  The  bill  prayed  an 
injunction  to  restrain  the  defendants  from  using  their 
bridge. 

The  case  was  submitted  by  Hogg^  foi*  the  plaintiffs,  and 
Gaston,  for  the  defendants. 

Hall  Judge. — ^The  legislature,  by  the  incorporation 
of  the  Free  Bridge  Company,  had  in  view  only  the  pub- 
lic good,  not  the  private  interest  of  the  members  who 
composed  it.  They  therefore  only  authorized  the  collec- 
tion of  such  tolls,  as  should  be  directed  by  the  County 
Court,  for  the  purpose  of  keeping  the  bridge  in  repair. 
£xcept  for  that  purpose  they  have  no  authority  to  col- 
lect any  thing.    For  the  furtherance  of  the  objects  of  the 
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D«c.  1831.  law,  the  plaintiffs  have  not  made  out  a  rase,  thi»t  re- 
quires  the  interposition  of  this  court.  They  state  in  Ihcir 
Cojf PAXT  t?.  bill,  that  they  procured  an  order  ttfthe  County  Courts 
WooDKF.  authorizing  a  gate  to  be  erected,  and  toils  to  he  collect- 
ed. But  they  have  neijhef  produced  a  copy  of  such  or- 
der, nor  stated  what  tolls  they  were  authorized  to  col- 
lect. They  have  not  stated,  nor  given  any  dnfa  from 
which  it  can  be  understood,  what  amount  of  money  is 
necessary  to  keep  the  bridge  in  order  for  any  given  time. 
For  aught  that  appears,  the  tolls  collected  are  sufficient, 
or  may  be  more  than  sufficient  to  keep  the  bridge  in  re- 
jiair,  altho'  the  bridge  erects  by  the  defendants  should 
be  permitted  to  be  used.  . 

With  these  circumstances  another  reason  combines  to 
place  relief  beyond  the  reach  of  the  plaintiffs  ;  and  that 
,  is,  that  the  bridge  has  not  been  kqit  in  good  and  suffici- 
cient  repair.  If  there  was  a  necessity  for  another  bridge, 
because  the  plaintiffs'  bridge  was  not  kept  in  sufficient 
repair,  it  would  be  unjust  to  throw  that  bridge  into  dis- 
use, when  the  plaintiffs  thought  iiroper  to  put  their  bridge 
in  order.  A  toll  bridge  should  at  all  times  be  kept  in  or- 
der, except  for  causes,  which  their  owners  cannot  fore- 
see  and  control.  In  the  present  case  that  has  not  been 
done,  although  the  tolls  which  have  been  cotlectcd,  or 
'Which  might  have  been  collected,  are  sufficient  for  that 
purpose. 

The  testimony  taken  in  the  case,  without  refer- 
ring particularly  to  it,  establishes  the  fact,  that  the 
bridge  at  all  times  has  not  been  kept  in  good  and  suffi- 
cient repair  for  the  passage  of  travelers.  For  this  rea- 
'  son,  as  well  as  for  that  before  given,  the  bill  must  be 
dismissed  with  costs. 

Per  Curiam. — Bixi  dismissed. 
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Dec.  1831. 

Nathaniel  Brotten  v.  Daniel  Bateman,  et  aL 

A  cCMirt  of  equity  has  jurisdiction  at  the  suit  df  a  legatee  against  th^ 
executor  of  an  executor}  who  has  the  funds  of  the  first  testator  in  his 
hands^  although  there  is  a  surviving  co-executor. 

The  case  of  Baiietf  v.  Shannonhouae  (ante  1  vol.  416)  approved. 

The  original  bill  was  filed  in  1818  by  Brolien  an4  his 
^ife  against  Levi  an<l  Benjamin  Baltnian^  the  executors 
oC  John  Ba  leman  deceased,  who  had  been  the  former  hus- 
band of  th6  feme  plaintiflT,  for  an  account  of  the  estate. 
Itcliarged  that  she  dissented  from  the  wilU  The  defen- 
dants ftled  a  joint  answer^  and  admitted  their  joint  ad- 
ministration* 

Pending  the  suit,  botli  of  the  defendants  died ;  and  at 
September  term,  1820,  a  bill  of  revivor  was  filed,  in 
whicit  it  was  charged  that  Benjamin  Bate^nan  died 
and  made  Daniel  Batenutn  and  James  ffood  lus  executors, ' 
who  took  into  their  iiands  the  assets  of  John  and  Benja^ 
min  Batemau  to  the  value  of  £  10,000  :  and  it  further 
charged,  that  Benjamindiad  first,  whereby  the  administra- 
tion survived  solely  to  Levif  and  that  he  reduced  into  his 
possession  all  the  property  of  his  testator  John  :  That 
J^evi  then  died,  having  made  Harmon  Bateman  and  John 
Bafenian,  jnn.  his  executors,  who  reduced  into  their  pos- 
session all  the  effects  of  the  first  testator  John^  and  also 
assets  of  Levi  to  very  large  value.  The  prayer  was 
for  process  against  Uarman  and  John,  jnn,  only,  and  that 
the  suit  might  stand  i*evived  against  them — which  was  or- 
dered accordingly. 

In  March,  1823,  £u»tcf,  the  wife,  died,  and  her  sur- 
^ving  husband,  having  administered  on  her  estate,  tlien 
filed,  in  that  character,  a  second  bill  of  revivor  against 
Harman  and  Ji^in^  the  executors  of  Lcoi  :  on  which  the 
suit  was  again  revived  against  them. 

In  September,  1827,  on  leave  granted  to  amend  in  that 
i-espect  as  well  as  to  revive,  the  plaintiff  ftled  an  amend- 
ed bill  and  bill  of  revivor,  in  which  he  set  out  the  for- 
mer proceedings,  and  charged  thai  in  the  bill  of  Septem- 
ber, 1820,  it  was  charged  by  misdate,  that  Benjamvi  Bate 
man  died  first,  and  that  Uvi^  after  that  events  possessed 
Vol..  II.  *16 
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Dec.  1831.  himseir  of  all  the  eflfects  of  their  testator  John  :  and  the 
amended  bill  charged,  according  to  what  was  alleged  to 
be  the  truthi  tliat  Benjamin  survived  Levi  ;  and  that  in 
fact:,  a  large  part  of  the  estate  of  JoAit,  the  first  testator, 
was  in  the  hands  of  both  Levi  and  Benjamin^  which  came 
to  the  hands  of  their  re^jiective  executors,  besides  large 
amounts  of  the  proper  estates  of  Led  and  Benjamin  them- 
selves. A  deva$iavit  by  Benjamin  of  the  assets  of  Jehn 
was  also  charged,  and  that  a  sufficiency  of  Benjamin^ 
estate  came  to  the  hands  of  his  executors,  Daniel  Bate- 
man  and  James  Wood,  to  make  good  the  same.  The 
prayer  was  for  pracess  against  Daniel  Bateman  and  Wood^ 
and  that  the  suit  should  stand  revived  against  them. 

To  this  bill  an  answer  was  put  in  by  Daniel  Bateman^ 
\\  ho  survived  fVoodf  wherein  lie  denied  that  Benjamin  did 
survive  Levi^  and  that  any  assets  of  John,  sen.  came  to 
the  hands  of  Wood  or  himself ;  or  that  Benjatnin  had  a- 
ny  of  those  assets  in  his  hands  when  lie  died  ;  and  alle- 
ged that  Beitjamin  had  in  his  life-time  paid  all  that  hQ 
ever  had  either  to  creditors  or  legatees,  or  to  his  co-ex- 
ecutor Levi.  He  admitted  assets  of  Benjamin  in  his 
hands,  and  Aii*ther  averred,  that  in  18ir  a  settlement  of 
the  administration  was  made  between  tlic  two  executors, 
Benjamin  and  Levi,  on  which  it  was  found  that  Levi  had 
all  the  estate  in  his  hands  except  the  sum  of  285.85, 
which,  it  was  admitted,  Benjaminilx&i  had.  But  be  al- 
leged, that  it  was  then  agreed  by  Levif  tliat  Benjamin 
should  pay  that  sum  to  two  other  legatees  on  account  (ff 
their  legacies  ;  and  that  the  defendant  had  done  so,  since 
the  death  of  his  testator  Benjamin. 

Upon  this,  after  a  replication  and  an  order  setting  the 
cause  down  for  hearing,  the  case  was  heard  at  Septem- 
ber term,  1830 ;  and  a  reference  made  to  the  master  to 
take  an  account  of  the  assets  of  John,  the  elder,  which 
came  to  the  hands  of  his  executors,  Levi  and  Be^ijamiUf 
and  of  the  same  assets,  which  came  to  the  hands  of  the 
defendant  Daniel^  executor  of  Benjamin^  and  also  of  the 
assets  of  Bet^andn  which  came  to  the  hands  of  the  same 
defendant 

At  March  term,  1831,  the  master  reported  the  account 
of  the  receipts  and  disbursements  of  tlie  assets  of  John 
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Baiemanf  the  original  testator,  whereupon  a  balance  was   l>>c.  1831. 
found  due  to  the  plaintiff  of  S  296  14,  with  interest  ft'om    ^•^"^''^>^ 
March  term,  1830 — ^that  the  administration  of  Levi  and       ^  ^,  ^' 
Betgamin  was  joint  throughout,  as  long  as  Benjamin  li-    Batkxak. 
red — that  Da$dd  had  assets  of  Benjamin,  to  a  much  lai*- 
ger  amount  than  the  sum  reported  in  favor  of  the  plain- 
tiff— ^but  that  it  did  not  appear,  that  any  assets  of  Jolm 
had  eyer  come  to  the  hands  of  Darnel. 

To  this  report  the  defendant  Daniel  excepted,  because 
the  master  charged  the  executors,  Levi  and  Benjamin^ 
joi|it]y,  with  the  estate  of  their  testator,  altlioiigh  Levi 
survived  Bmjaminj  and  without  prooftbatJJenjanitn  had 
waisted  any  of  the  estate,  or  retained  any  of  it  in  his 
hands  unaccounted  for.  But  notwithstanding  the  excep- 
tion^  the  report  was  then  confirmed  by  Donnklt.,  Judge. 
And  at  the  next  term,  the  cause  was  finally  heard  be- 
fore Martin,  Judge,  upon  tlio  report  and  pleadings, 
\^ho  pronounced  a  decree  against  the  defendant  Daniel 
alone,  for  tlie  sum  of  g296  14,  with  interest,  and  the 
costs  of  the  suit  :   from  which  that  defendant  appealed. 

No  counsel  appeared  for  tlie  plaintiff. 

Badger^  for  the  defendant. — A  decree  cannot  be  made 
against  tiie  executor  of  a  deceased  executor,  where  there 
18  a  surviving  co-executor,  unless  upon  the  ground  tliat 
some  specific  articles  are  in  the  i)osscssion  of  the  defen- 
daal,  or  of  collusion  between  tlie  defendant  ami  surviv- 
ing executor.  (BtcfckiTV.  Daringion,  a  Eq.  M*  253. 
Uitersoa  v.  Mair,  fi  Ves.  Jr.  95.  Conway  v.  Siroude,  % 
Fruwk.  188.    Benfield  v.  Solomoti9f  9  Ves.  77.) 

RuFFiN,  Judge,  after  stating  the  case  as  above,  pro- 
ceeded as  follows: 

Several  objections  ai-e  now  made  against  the  decree. 
One  is  that  taken    in    the    exception    made    below, 
namely,   tliat  there    is   no  jurisdiction  here  against 
Uie  executor  of  a  deceased  executor    by    a   legatee, 
where  a  co-executor  survives,  unless  there  be  collusion    ^^^^^^^^ 
or  insolvency  of  the  surviving  executor.     That  is  not  so  „^,  redrem  a- 
in  our  opinion.    It  is  true  as  to  creditors  of  the  testator.  ^^J'^^  «^; 
It  is  also  true,  where  tlie  legatee  proceeds  against  a  cutor.  where 
debtor  to  the  testator.     But  this  case  is  altogether  dif- 
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Dec.  1831.   feretit  from  those.     Monev  In  the  hands  of  the  executor 

^^^^^    Yfho  died  first  is  not,  properly  speaking,  a  debt  to  the 

p.         estate,  but  a  part  of  the  estate  itself.    The  statute  of 

BATKiujr.     limitations  does  not  run  against  it     {Bailey  v.  Shannon* 

there  in  asurvi-  housCf  ante  1  vol.  416.)     It  is  true,  the  surviving  exe- 

ying   co-ezecu-  ^qtor  may  account  with  the  representatives  of  thedeceas- 

tor,  unless  upon     ^  w  r 

the  ^und  of  ed  executor,  and  receive  payment.     Tliis  is  necessary 
^e    insolvent  ^^^  ^^®  benefit  of  creditors,  who  can  only  sue  tlie  survi- 
of  the  Buryivor.  vor.  Such  a  payment  will  discharge  the  estate  of  the  de- 
ceased executor  from  further  responsibility  for  that  sum 
A  payment  by  ^q  ^ny  body  :  because  it  has  been  made  to  him  then  en- 

the  executor  o»     .  .    , 

one  of  two  co-  titled  to  tlic  possession  of  the  estate.  But  where  onc^ 
^WoZ^^^l  executor  is  made  liable  to  the  legatee  for  the  acts  of  his 
charge  the  es.  co-executor,  as  by  a  joint  administration  ;  or  has  com- 
cea^d  executor  '"^^^^  ^  devastavit ;  or  has  the  effects  in  his  hands  at 
pro  ianto,  his  death,  and  no  account  has  been  liad  thei*efor  between 

his  executor  and  the  surviving  executor,  a  legatee  may 

Legatees  may  by  a  suit,  in  whicli  all  arc  made  parties,  call  for  the  es- 

in  eauity  recov-  ^^^  belonging  to  him,  from  whatever  hand  holds  or  is 

cr  ot  the  execu-  o     o 

tor  of  a  deceased  liable  for  it.     It  is  a  favoiitc  principle  of  this  court 

^Iving'^ilx^  ^  f^"«w  ^**^  ^""^'^  wlierever  it  is ;  and  this  for  the  bene- 
ecutor  the  funds  fit  of  him  who  is  entitled  to  it ;  and  also  for  tlie  benefit 
mpectively     *  ^^  another,  who  is  answerable  for  that  fund,  though  not 

in  his  hands,  as  in  the  case  of  a  joint  administratioiu 
We  ai'e  therefore  of  opinion  that  the  decree  ought  not 
to  be  reversed  and  the  bill  dismissed,  as  to  Danid  Bate^ 
vwiu  on  tills  ground.  The  trust  upon  which  it  was  ori- 
ginally received  attached  to  the  estate,  and  passes  with 
it  to  the  executor  of  the  executor,  until  it  has  been  ac- 
counted for  and  paid  over. 

Another  objection  is,  that  the  decree  is  against  Daniel 
Bateman  alone,  who  is  the  executor  of  Benjamin^  with- 
out its  being  ascertained  that  LtvVs  estate  or  his  execu- 
tors are  insolvent,  and  when  th{)  master  states  tliat  no 
portion  of  XJm^s  assets  came  to  DanieL  The  decr^ 
seems  to  have  been  pronouifced  in  this  respect  upon  the 
Co-executors  idea,  that  as  the  administration  had  been  jointly  conduct- 
who  jointly  ad-  ^j   ^.jjg  executors  were  liable  for  each  other's  acts  :  and 

minister  are  lia- 

b}e  foir  eaQi>oth-  being  SO  liable,  the  legatee  had  a  right  to  proceed  jointly 
cr's  acts.  ^^^  severally  against  them^  upon  the  footing  of  contract^ 
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at  law*     llie  first  part  of  the  proposition  is  correct.  Dsc- 1831, 
But  the  last  is  not  the  rule  of  this  court.     The  course    ^-^^''"^^ 
llcre  is  to  do  exact  justice  between  all  persons  concerned;       ■®™' 
and  hence  where  two  are  liable,  in  general  both  must  be    Batman. 
before  tbe  court  ,*  and  in  all  cases,  he  who  is  primarily     But  upon  aa 
liable,  and  against  him  must  be  the  decree  for  primary  account  of  their 

^         "      .      ,  ,  -  ^  \  \  administration, 

payment.     For  instance,  at  law  a  surety   may  be  sued  both   are  not 
aloiie.     But  that  cannot  be  done  in  equity.     All  the  l?"*ly  7'^°""- 

.  .  i      ^  ble  to  legatees 

parties  must  be  brought  in.     Again,  equity  may  decree  in  the  first  in- 
against  a  surety  ;  but  never  that  he  pay  the  debt  in  the  ^"recei^edthe 
ftrst  instance,  nor  even  jointly  with  the  principal ;  but  fund  is  primarily 
only  that  if  the  creditor  cannot  raise  it  from  the  latter,  JjjJ^J'  ^t  ^n 
then  he  may  from  tlie  former.     So  as  between  co-execu-  case  of  his  de- 
tors,  they  may  be  jointly  liable  at  law,  but  tliey   are  ^ 
never  so  here.     In  this  court,  cacli  is  liable  for  what  is 
in  his  own  hands.     It  is  true,  be  may  also  be  liable  for 
what  is  in  the  bands  of  the  others  ;  but  not  jointly.    He 
is  not  liable  for  the  estate,  as  if  in  his  own  hands.     He  is 
only  responsible  for  the  other,  and   after  him.     They 
stand  as  reciprocal  sureties  for  each  other.     Hence,  al- 
though Benjamin^s  estate  may  be  ultimately  i*esponsible 
for  what  Levi  had  not  administered,  it  is  not  so  in  tlie 
first  instance.     It  is  manifestly  uiy  ust  tliat  he  sliould  pay 
the  debt  of  Levi,  while  the  estate  of  the  latter  is  well 
able  to  do  it.     If  he  did,  what  would  be  the  effect  ? 
Either  BeHjamin  must  lose  ii  altogether^  or  begin  ano- 
ther course  of  litigation  with  LevVs  executcrs  to  recover 
it,  in  which  all  the  accounts  in  this  cause  must  be  i-eta- 
kent  besides  an  account  of  tlie  administi'ation,  as  between 
tlie  executors  themselves.     This  is  another  reason,  why 
tbe  decree  is  erroneous.     For  the  very  ground  of  re- 
quiring all  to  be  made  parties  is,  that  the  whole  con- 
troversy may  be  settled  in  one  suit.  ^ 

The  reference  therefore  ought  to  have  been  extended,  . 
so  as  to  take  an  account  of  the  receijits  and  disburse- 
ments of  th|B  assets  of  the  testator,  Jo/ill  Baiemavh  by  each 
ef  his  executors,  as  between  themselves,  as  w  ell  as  the 
jrnnt  ac4Xiunt  which  has  been  taken  ;  and  also  an  account 
of  the  assets  of  Lm  in  tlie  hands  of  his  executors.  As 
to  such  parts  of  the  estate  of  John  as  are  in  the  hands  of 
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jHc,  18S1.    each  of  bis  executors^  the  decree  oi^ht  in  the  first  in- 
dtance^  to  be  against  the  exeeulor  of  that  executor,  if  be 
hath  assets  of  his  last  testator.    If  indeed  it  canBot  be 
thus  satisfied,  then  the  decree  ought  to  require  the  estate 
of  the  other  to  pay  it ;  because  as  the  master  fiads  a  joint 
administration,  (and  no  exception  is  taken  to  the  report 
on  that  fact,  or  to  any  item  of  charge  or  disburpement, 
and  the  report  was  properly  confirmed,)  the  legatees  are 
to  be  paid  at  all  events,  if  either  execiitpr  be  solvent. 
If  the  whole  be  found  in  Lm'j  hands,  then  his  estate 
ought  to  pay,  if  able.    If  in  jSati^'aniin's,  then  the  sane 
rule  applies  to  him.    And  here  I  will  point  out  an  inad- 
vertence of  the  master,  and  a  mistake  in  DaniePs  answer, 
as  to  the  fact  of  the  assets  of  John  BaUnum  coming  to 
DaniePs  hands.     He  may  not  have  any  now ;  but  he 
expressly  admits  that  Benjamin  owed  the  estate  S  85  85 
at  his  death,  which  he  says  that  he,  Banidf  afterwards 
paid  to  two  of  the  legatees.     If  indeed  the  accounts  were 
kept  between  the  executors  so  loosely,  as  to  make  it  im* 
possible  for  tlie  master  to  determine  in  the  hands  of  which 
of  them  in  particular  the  assets  are,  no  other  course  is 
left,  but  to  make  each  liable  equally,  that  is,  for  one  half 
in  the  first  instance,  and  ultimately  for  the  other  half,  if 
not  obtained  fi*om  the  co-executor's  estate.     For  they 
stand  as  sureties  for  each  otlier,  for  what  may  be  found 
in  their  hands  respectively  ;  and  if  tliat  cannot  be  ascer- 
tained, then  each  is  liable  for  one  half  himself,  and  as 
the  surety  of  the  other  for  the  other  half.     So  (bt  then 
as  the  decree  makes  Daniel  Baieman  alone  or  primarily 
liable  for  the  whole,  it  is,  in  the  present  state  of  the  case, 
erroneous,  and  must  be  i*eversed  with  costs  in  tliis  court ; 
and  the  cause  sent  back  with  directions  to  make  the  addi- 
tional inquiries  herein  mentioned,  and  thereupon  proceed 
to  a  decree. 

Peb  Cuki4M. — Affirm  the  decree,  so  far*  as  it  estab- 
lishes the  right  of  the  plaintiff  to  the  sum  of  B  296 14,  as 
the  share  of  his  intestate  Etmicef  in  the  estate  of  John 
Batemauj  and  reverse  the  residue  of  it  by  which  tlie  de- 
fendant, Daniely  is  made  primarily  and  soldy  liable  there- 
for, and  remand  the  cause  with  directions  to  enquire  how 
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Cos  et  al. 


much  of  said  sum  was  in  the  hands  of  Bewjamin  and  Le-  O'o*  1831. 
w  JkUeman  respectively,  in  their  life-time,  and  came  to 
the  hands  of  th«*r  resjiective  cxecutoi-s  ;  and  if  any  part 
thereof  be  foand  in  the  hands  of  Leri,  op  of  his  execu-  ^••^  «*-»'• 
tors,  the  defofidants,  John  and  Harmauy  whether  the 
assets  of  the  said  Levi  arc  sufBctent  to  answer  the 
same,  and  if  not,  whether  John  and  flarman  ai*e  able 
to  answer  for  any  devastavit  of  the  assets  of  JiiAn,  the  el- 
der, or  J>w  their  testator,  by  them  or  either  of  tliem 
made;  and  also  with  directions,  to  take  all  other  steps 
necessary  to  a  final  decision  between  all  the  parties,  and 
direct  that  the  pluintiflrpay  the  costs  of  this  conrt. 


Thomas  Cox  et  ux.  and  Nancy  Hall> 

r. 
Gjlyxs  Hogg  and  Wixliam  M.  Clarke,  Bxn.  of 

David  Claicke. 

Where  a  tesUtor,  h&vii\§^  expressed  his  determination  to  disinheri^onc 
of  his  children,  bequeathed  as  follovrs  :  "  my  negroes  I  wish  divi- 
"  ded  equally  among'  my  wife,  L.  N  ^  O.  { his  other  children  }  arid 
**  in  the  case  of  the  death  of  either,  (hat  their  share  shall  be  equally 
"divided  amongst  the  survivors,"  it  was  held  by  VLaia^  Judge,  that 
the  words  of  survivorsliip  were  used  solely  to  effect  tlie  testator's 
purpose  of  disinheriting  one  of  his  chiUlren,  and  that  upon  his  deatli 
the  estate  vested  in  the  survivors  of  L,  N.  &  O.  and  was  only  dives- 
ted upon  their  dcatli  without  issue,  when  the  share  of  the  child  so 
dyin^  went  to  the  survivors  :  But  by  V.v?rnx,  Judge,  held,  that  the 
words  of  survivorship  were  used  only  to  prevent  a  lapse  ;  and  that 
at  the  death  of  the  testator  the  estate  vested  absolutely  in  the  sur^ 
vivors,  and  upon  the  death  of  either  without  issue,  his  share  went  to 
the  next  of  kin. 

This  bill^  which  was  filed  in  183 1,  alleged  that  Mblt- 
madnke  ^orfieet^  being  possessed  of  a  large  estate  in  mo- 
ney, slaves  Mid  other  personal  property,  in  the  year 
1802,  made  and  published  his  will  as  follows  :  <<  First, 
*^  to  my  wife  I  lend  the  land  &c.  during  lier  life.  Se- 
•*  cond,  to  Lueaj  JAn-fleet^  otherwise  Lucy  Brew,  fcr  tlic 
*^  purpose  of  preventing  her  from  inheriting  any  i>artof 


Cox  et  al. 
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Dec.  1831.    <<  my  estate,  I  give  the  sum  of  five  shilling&f  paper  nlo*^ 
^*  ney.    And  besides  I  here  insert  this  article  as  a  stand-' 
**  ing  memorial,  and  to  perpetuate  to  my  descendants 

Hoeo  etftl.  a  ^y  abhorrence  of  her  late  union  ;  that  she  has  been 
<<  to  me  an  ungrateful  and  a  most  undatiful  child  ;  that 
**  wlion  I  am  no  more,  should  she  fall  into  any  distress, 
**  my  cliildren  I  hope  will  unrelentingly  say^  the  distress 
^<  is  just ;  that  slie  is  only  reaping  the  due  reward  of  her 
^'  ingratitude  to  the  kindest  and  most  indulgent  parent. 
*^  Third,  the  lands  &c.  I  give  to  JVancy  Jfbrfieet  and  her 
^^  issue,  but  for  want  of  issue  to  the  other  of  my  survi- 
*^  ving  childi'en,  Lucy  Drew  excepted,  who  it  is  my  most 
"  earnest  wish  may  not  in  any  case  of  death  of  my  chil- 
<^  dreu  inherit  from  tliem.  Foui^th,  all  tlie  residue  and 
^^  remainder  of  my  lands  I  give,  devise  and  bequeath  to 
^'  tlie  remainder  of  my  children,  to-wit,  Lotmo,  Olivia^ 
*^  my  wife  being  pregnant,  to  that  should  she  be  safely 
^<  deli  veiled,  to  them  share  and  share  alike,  and  in  the 
<^  case  of  their  death  to  the  survivors  when  they  leave 
<^  no  issue.  But  to  Lucy  Smith  Drew^  proofs  of  daily 
^^  ingratitude  occur  to  determine,  and  I  hereby  pi*ovide 
*^  that  she  in  lio  case  shall  -inherit  one  stiver  more,  ifi 
''  any  case  of  death,  than  the  five  shillings  ab6ve  given 
^^  to  cut  her  off.  My  negroes  1  wish  divided  e(j[ually 
^<  among  my  wife,  Louisa^  J^Tancyt  Olivia^  and  the  child 
**  of  which  my  wife  is  pregnant,  and  in  the  case  of  the 
*^  death  of  either,  that  their  share  be  equally  divided  a- 
**  moiig  the  survivors,  and  also  the  remaining  parts  of 
^^  my  estate ;  providing  in  all  cases,  that  Luq/  Drew 
^'  shall  never  inherit  one  stiver,  in  the  case  of  the  death 
**  of  either  of  the  above  children  or  wife:"— which  was 
upon  his  death  in  1818  duly  proved,  and  administration 
with  the  will  annexed,  issued  to  P.  R.  T.  who  paid  the 
debts  of  the  testator,  and  distributed  the  residue  as  di- 
rected by  the  will.  That  of  the  children  of  the  testator, 
I^uisa  had  intermarried  with  David  Clarhe,  the  testator 
of  the  defendants  ;  Olivia^  with  the  plaintilT,  Cox  ;  and 
JVbitcy,  witli  William  P.  UaUf  who  was  dead.  That  the 
child,  with  which  the  wife  of  the  testator  was  pregnant 
at  the  time  of  making  the  will,  was  afterwards  born  and 
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ificd  in  the  life-time  of  the  testator.     That  Louisa,  the   Dec.  1831, 
wife  of  David  Clarke^  died  in  tlie  year    1828.     The  bill     "^'^^^^^'^^^^ 
then  set  forth  tlie  death  of  David  Clarke^  and  the  probate         ^, 
of  his  will  by  the  defendants,  and  charged  that  they  had   ^°°°  ^^^^• 
in  their  pfissession  all  the  slaves  wliich  came  to  their 
testator,  upon  his  marriage  with  Louisa  J^orJlecU  and 
prayc^l  a  discovery,  and  tliat  tliey  might  be  decreed  to 
deliver  the  negroes  to  the  plaintiKs. 

The  defendants  demurred  generally,  and  on  the  spring 
circuit  of.l831,  his  Honor  Judge  Nukwood,  at  the  re- 
quest of  the  counsel  on  both  siilc^.   gave  judgine  •;  pro 
forma  sustaining  the  demurrer,  and  dismissing  the  bill, 
from  whicli  the  plaintiffs  appealed. 

Seawell  and  Badger,  for  the  plaintiffs,  insisted  that 
the  object  of  the  testator  was  not  to  provide  against  a 
lapsed  legacy,  but  that  eac!i  of  his  cliildren  should  take 
a  life  estate,  and  that  the  whole  should  finally  vest  in 
the  last  sun'ivor.  {Billings  y*  Saudom*  1  Bro,  C.  IL  393. 
J\'\)wlan  v.  MUigaih  Id'  489.  Douglas  v.  Cludmer^^'Z  Vts. 
Jr.  501.  Borwellv.  Meijy  I  M.  ^*  S,  428.  Blissel  v.  CVau- 
TOfU^  Sulk.  2261.  Vole  v.  Wade  i6  Ves.  46.  Leigh  y.Leigh, 
15  Ves  93.  Longmorew  Broonh  7  ^<?««  1^8.  Ex  parte  11-' 
ciiester  Id.  368.  Sinis  v.  Dongltty,  5  Vcs,  243.  TheUiisson 
V.  Woodford^  4  Ves.  311,  329.) 

Gaston,  Ireilell  and  Deverenx^contra^  contended  that 
it  was  appai*ent  from  the  whole  tenor  of  the  will,  that 
the  testator^s  great  object  was  to  exclude  Laeij  Drew  and 
her  descendants  from  any  portion  of  his  estate,  and  that 
as  to  the  others,  he  intended  they  should  enjoy  the  lega- 
cies resjiectively  left  to  them  fully  and  absolutely. 

2d.  That  the  words  in  the  particular  clause  under 
whicli  the  plaintiffs  claimed  imported  a  tenancy  in 
common,  and  should  be  so  construed,  notwithstanding  the 
w^ords  of  survivorship^  which  were  inserted  to  prevent 
the  legacies  from  lapsing. 

dil.  That  by  the  expression  in  this  clause,  ^*  in  case 
of  the  death  of  either,  that  their  share  to  be  equally  di- 
vided among  the  survivors/*  the  testator  did  not  mean 
a  death  at  any  indefinite  perioti  of  time*  but  must  have 

intended  a  dying  during  his  lifetime  i  and  in  support  of 
Vol.  II.  *ir 
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Dkc.  1831.  ^ii^^  ^^yQ  la^t  positions  they  cited  the  following  autbori- 
y'^^^^^  ties;  Cambridge  y.  RotUi  8  Te*.  12.  Hinckley  y.  Simmons f 
^  V-  4  Ves.  160.  Soutficotey.  fl^atsonisMk.2SS.  Bagsluiwy. 
Hoeo  ct  al.  QpciKxr,  2  wJ/ft.  577.  Pefl«  V.  Chttpmaih  1  ^e».  5«. 
•¥fn(/e»  V.  Jlfenclf^,  3  JSllk  625.  Stone  v.  Henriley^  1  r«. 
165.  Trotter  y.  H'iUiamSf  Free  Clu  78.  Atndoii  v.  Suffolk^ 
1  P.  fFiiw.  96.  Stringer  v.  PhilUps  1  i5g.  Ca.  J6r.  292. 
Lowjield  v.  Stoneham,  2  5/r.  1261.  iZose  v.  Atttt  2  Dtfr. 
1881.  Roebuck  v.  Hean,  2  Ves.  Jr.  265.  Bragrave  v. 
Winder,  2  Ti/.  634.  Pcrf-y  y.  fFooib,  3  Fm.  204.  Maberley 
V.  Strode,  S  Ves.  451.  RnsseU  v.  £on^,  4  F^s.  551.  JK!!fi;gr 
V.  Taylor,  5  Fes.  806.  AroTc^n  v.  J?i^^,  7  F«.  280.  fi^A^r- 
irofd  V.  Boone,  13  F4».  375.  IVebster  v.  flak,  8  Fes.  410. 
Ommannefj  v.  Bevan,  18  Fes.  291.  JiTercton  v.  Jyscongk, 
19  Fes.  .5  3  K  8/a(fe  v.  Jtiltier,  4  JLTad.  144,  2  Roper  on  Leg. 
264,  268,4  JIfoJ.  14. 

RuFFix,  Judge. — ^By  this  will>  the  land  is  limited 
over,  upon  the  death  of  the  first  takei«  without  leaving 
issue.  The  clause  giving  the  negroes  and  the  residue  of 
his  estate,  and  u|)on  which  this  controversy  arises,  has 
not  those  words.  The  bequest  is  to  the  testator's  wife 
and  four  of  his  children  (of  which  one  was  tiien  unborn) 
to  be  equally  divided  between  them ;  and  then  come  the 
words  **  and  in  the  case  of  the  death  of  either,  that  their 
*^  share  be  equally  divided  among  the  survivors.''  The 
bill  states,  that  the  child  of  which  the  wife  was  then 
pregnant  was  born,  and  died  without  issue  in  the  testa- 
tor's life-time.  It  may  be  here  remarked,  that  this  is 
the  case  which  falls  within  the  words  of  the  will ;  which 
only  provides  for  the  death  of  one  of  the  legatees,  in 
which  case  the  share  is  to  go  to  the  survivors,  and  not 
for  a  case,  where  the  survivors  or  survivor  is  to  have 
all.  ^^  If  either  die,  the  share  to  go  to  the  surrtvors." 
But  I  do  not  suppose  this  restricted  construction  is  aK 
lowable  in  the  case  before  us ;  because  it  would  not  give 
room  for  the  exclusion  of  Lucy  Drew  upon  the  death  of 
a  second. 

The  bill  further  charges,  that  Louisa  married  David 
CtorJke  ami  is  de«dy  as  is  also  her  husband,  and  that  the 
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uegroes  aod  other  estate  hare  come  to  the  hands  of  his  ^^'  ^^l* 
executors.     It  is  not  stated,  whether  Mrs.  Clarke  left  is-    ^-^^^"^*^ 
soe  or  not.     The  plaintiffs  are  the  surviving  sisters,  and      ^\ 
the  bill  claims  all  the  sliare  allotted  to  M-s.  Clarke^  as   ^^^^  ^^  ^^- 
belonging  to  the  plaintiffs  and  the  widow  as  survivors. 
If  I  were  obliged  to  take  it,  that  Mrs.  Clarkt^  in  fact, 
left  no  children,   jet  I  am  at  liberty  to  consider,   that 
the  possibility  ai&d  probability  of  her  leaving  issue  wet*e 
within  tiie  testator's  contemplation,  if  it  be  nece^ai*y  to 
aid  In  the  construction  of  the  will.     If  the  construction 
of  this  clause  depended  upon  its  own  terms  alone,  that 
might  aid  in  collecting  the  true  one.     For  a  father  must 
be  presumed  to  mean  such  a  provision,  consistent  with 
the  words,  for  his  children,  as  will  best  advance  them. 
Their  settlement  in  life  and  a  provision  for  their  children^     Where  a  p». 
must  be  taken  to  enter  into  the  testator's  mind,  and  will  "roliifon'^^^ 
be  so  understood,  if  the  words  do  not  forbid.     In   this  for  his  children, 
caae,  that  conclusion  is  strongly  fortified  by  the  fact  that  tLithJ^'JSnded 
the  other  parts  of  the  will  show,  timt  lie  actually  had  to  extend  tlic 
that  in  view.     He  gives  the  land  over,  upon  death  with-  j^gy*^  unless  the 
out  leaving  issue.     It  is^true,  tliese  words  arc  omitted  in  contrar>'   ex- 
tiie  residuary  clause.    But  that  docs  not  prove,  that  the  ^^^^^  *PP  *^* 
testator  meant  to  leave  the  families  of  all  liis  childt*en  in 
poverty^  to  make  an  immense  fortune  accumulate  for  the 
benefit  of  the  last  survivor.     It  only  shows  that  the  per- 
sonalty was  not  limited  over,  upon  a  death  witliout  lea- 
ving issue,  though  the  death  hajipencd  after  the  testa- 
tor's own  death  ;  as  is  tiie  case  with  i*cspect  to  the  laud. 
Considering  tlien  that  this  is  the  will  of  a  fattier,  who  is 
presumed  to  intend  a  benefit  to  the  families  of  his  chil- 
dren, and  who  says  in  other  parts  of  his  will,  tliat  he 
does  so  intend,  such  a  meaning  is  to  be  put  on  it,  con- 
sistent with  the  testator's  words  and  the  rules  of  law,  as 
will  best  effectuate  that  end  :   which  is  by  considering 
the  bequest  au  absolute  one  to  such  of  the  cliiidren,  as 
should  outlive  the  testator,  and  once  take. 

The  authorities  are  in  support  of  this  construction,    where&daus^ 
Wherever  there  is  a  tenancy  in  common,   words  of  sur-  «^  ^JJJj^^^^to 
vivorship  shall  not  defeat  the  effect  of  the  other  words,  words    which 
creating  the  tenancy  in  common.     Because  that  would  creftt«iat«i»ncy 
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Dec.  1831.   be  to  strike  out  altogether  the  words  of  partition ;  whicli 
^'^^'^^      rannot  be  done.     Whereas  '*sur^Hvor''  may  have  some 

Cox  ct  al. 

V  meaning  in  every  case,  by  referring  it  to  some  particu- 

Hooo  et  al.    |j^^  period  otiier  than  a  survivorship  at  an  indefinite  pe- 

ia  common,  it  is  ^j^j^  which  would  constitute  a  joint-tenancy  and  so  con- 

constnied  as  re-  **  '' 

ferring  to  some  tradict  tlie  provision  for  sharers.     Almost  every  case  ci- 
definite  period.  ^^^  j^^^  Bvidon  v.  Suffolk  {f  P.  Wms  96)  down,  thus 

states  it.     There  is,  indeed,  in  several  of  the  cases  li 

dispute,  which  is  thfe  true  period  of  survivorship  refer- 

«,. .        .  ^ ,   red  to,  short  of  an  indefinite  period.     And  small  circum- 

This  penod  is  * 

determined  by    Stances  have  been  laid  hold  of,  to  carry  it  forward  from 
the  circumstan-  ^j,^  jj^^th  of  the  testator  to  that  of  the  death  of  a  tenant 

oes  of  each  case. 

for  life ;  or  other  period  of  vesting  it  in  possession. 
Thus,  Bindon  v.  Suffolk  was  i-eversed  in  the  House  of 
Lords,  because  the  fund  was  a  contingent  one,  to  fall  in 
infuturo,  and  that  constituted  an  era,  to  which  tlie  survi- 
j^  ^  ^  vorship  referred.  But  the  principle  ruled  by  Lord  Cow- 
to  a  general  sur- per  was  not  impugned  ;  namely,  that  the  death  of  the 
deatiro?\hetes-  testator  is  the  era,  if  no  other  can  be  designated  upon 
tator  is  taken  as  the  will,  or  from  the  condition. of  tlie  estate,  short  of  a 
e  pc"  '  general  survivorship.  And  that  principle  has  been  con- 
sidered as  decisive,  ever  since.  Lord  Hardwidte  felt 
bound  by  it ;  and  in  Haivs  v.  Haws  \  3  Jtk.  5  o.  1  Ves^ 
IS  4"  ^  rri/s.  165)  ruled  according  to  it,  although  there 
the  expression  was,  **  with  benefit  of  survivorship."  He 
says  Lord  Cowper^s  reasoning  was  very  rights  that  the 
surviving  **  must  be  applied  to  some  particular  time, 
and  not  to  a  dying  indefinitely."  He  says,  the  House 
of  Lords  thought  so  too  in  Bindon  v.  Suffolk  ;  but  in  thJit 
case  fixed  the  time  of  payment  as  determining  the  survi- 
vorship, instead  of  the  death  of  the  testator  :  which  last 
he  calls  an  unnatural  construction,  as  Lord  Thurlmv.  in 
Boehuchy*  Dean  ('2  Ves.jun.265)  has  done  after  him. 
But  what  does  he  mean  by  unnatural  construction  here  ? 
Plainly,  he  is  speaking  in  reference  to  a  survivorship  at 
some  period  short  of  an  indefinite  one.  He  says  it  is  un- 
natural to  tic  it  up  to  the  testator's  death  ;  because  one 
seldom  pijovides  by  will  for  what  is  to  happen  in  his  life- 
time. I  am  not  sure,  that  it  is  not  very  natural,  under 
the  idea  that  the  testator  may  not  come  to  the  Icnow- 
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ledge  of  the  fact,  though  it  should  happen  in  his  life-   Dm  1831. 
time  ;   or  that  he  may  provide  at  once  for  all,  because    ^^^^'^-^ 
he  may  not  conveniently  do  it*  when  it  does  happen.    ^"*^^*^- 
But  I  will  not  set  up  my  judgment  against  such  names.    K°°*»  ^**^- 
Upon  their  authority  I  conclude,  however  unnatural  that 
construction  may  be,  wlicn  another  period  may  be  col- 
lected, not  destructive  of  the  tenancy  in  common,  yet  that 
it  is  to  be  taken  as  natural  and  re:\sonable,  and  intended, 
when  opposed  to  the  still  more  unnatural  one  of  a  sur- 
Tivorship  indefinitely,  whereliy  the  whole  estate  accn* 
molates  for  one. 

This  is  the  sum  of  w^hat  is  said  by  those  eminent  jud- 
ges. And  with  them  accord  others,  no  less  able,  both 
in  chancery  and  courts  of  law.  Lord  Alvanlty  in  7?7is- 
bM  v.  Long  (4  Ves.  551)  so  says,  in  conformity  to  Sinn- 
ger  v.  PhilHps  (\  Eq,  Ca.  M.  292*)  and  Bindon  v.  Suf- 
folk ;  and  in  that  respect  agrees  with  tlie  previous  cases 
of  Roebuck  v.  Dean  (4  Bro.  C.  C.  40S)  Perry  v.  FFoods 
(3  Ves.Jun.  'J04)  BragrnvcY.  ff'inder  (2  /rf.  634)  and 
Maherly  v.  Strode  (3  Ves,  450).  And  Lord  Mansfield^  in 
Hose  V.  Bin  (3  Burr.  1881 )  held  the  same  upon  a  devise 
of  land,  at  law,  upon  the  ground  of  the  tenancy  in  com- 
mon, created  by  the  words  '*  to  be  divided*' — saying,  it 
was  a  pn)vision  by  the  testator  for  such  of  his  children, 
as  should  survive  him  and  be  in  existence  at  the  time  when 
the  interest  wjis  to  resf.  The  same  doctrine  is  held  in 
the  later  cases  of  King  v.  Taylor  (5  Ves.  800;  and  JWw- 
ion  V.  JJyscough  (19  Ves.  534    besides  otiiers. 

Another  class  of  cases  has  been  cited,  in  which  tliei'e     ,        .  ^  ^  . 

In  a  bequeft 

is  a  bequest  to  one,  **  and  in  case  of  liis  death."  or  *'  if  to  A,  and  "in 
he  shall  happen  to  die,"  then  over  :  in  whicli,  according  5|^j^»%p  .«|f  he 
to  the  circumstances,  the  first  hns  been  held  to  take  a  happen  to  die," 
life  estate,  and  the  will  to  be  read,  as  if  it  was  **  upon  Jl^cortling  to*the 
bis  death"  ;  or  that  the  first  is  an  a!)sohitc  gift,  if  it  take  circumntancesof 
effect  at  all,  and  the  meaning  to  be,  to  substitute  one  le-  take  for  life,  or 
gatee  for  the  other,  if  the  first,  by  dving  befoi-e  tlie  tes-  to  take  absolute- 
tator,  never  takes.  Of  this  description  are  the  cases  ol  to  be  substituted 
Cambridge  v.  Rous  (8  Ves  12)  fFcbsler  v.  ffule  ild.  410)  in  case  of  a  lapse. 
Ommannj  v.  Bevan  (18  Ves^  290)  and  Bow^las  v.  Chal- 
mer  (2  Ves.jun.  r^OI ).     These  slight  circumstances  show 
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t>sc.  1831.    that  the  gifts  Are  successive  or  alternative^  notwithstaii- 
^^'"^'^^^    ding  the  words  of  contingency  applied  to  an  event,  which 
Cox^et*l.    .^  certain,  but  is  uncertain  as  to  the  period  of  its  hap- 
UoGoetal.  pening.     And  the  distinction  contended  for  by  the  de- 
fendants' counsel,  that  the  first  taker  in  such  cases,  e- 
ven  if  he  survive  the  testator,  must  be  held  to  tsdie  but 
a  life  estate,  unless  some  expression  in  the  will  denote 
thf  tJS^rjB  •>e»efi*  ^  *®  '^^^^  ®^  family,  is  material.    Because,  the 
ukes  upon  the  question  is,  what  benefit  was  meant  for  each  legatee  ? 
KbcndSt^to  And  even  in  those  cases,  if  the  will  shows,  that  if  the 
A'b  issue  is  in-  fii-gt  take  at  all,  he  is  not  to  have  the  mere  profits,  bat 
Sf  b^;  the  bS^  to  receive  the  principal  itself,  then  an  absolute  proper^ 
quest  he  is  to  jg  fj^ld  to  be  given,  although  those  w  ho  were  to  take  in 
STL  weu'ili^e  the  alternative  be  the  children  of  the  first  taker.  (  Tftb- 
profits.  ^i^  y,  f[Qi^  ),     Much  more  is  this  so  held,  when  those 

who  are  to  take  on  the  contingency  are  strangers  ;  as 
MujJ  more  b  jg  ^i,^  ^^^  ^^  ^j^g  ^^^lier  cases  cited.      In  Cambridge 

tJus    tne    cAse 

when  B  b  a  v.  RouSf  Ommaney  v.  Bevattf  and  Hinddey  v.  SimmoM 
rt»«»8«r-  ^4  y^  \60)  there  were  no  words  of  limitation,  as  exe- 

cutora,  or  heirst  or  issue,  annexed  to  the  gift  to  the  first 

taker  ;    and  yet  in  each,  it  was  held  absolute.     And 

here,  clearly,  tlie  share  of  each  was  to  be  determined  at 

share  of  each  le-  the  death  of  the  testator ;   the  estate  to  be  divided,  and 

Stee  was  to  be  then  rcceivod   specifically  by  the  wife  and  each  child. 
termined   at     ,^,  .        .         ,   ,.       \.       ^  ^i  -x 

the  death  of  tlie  There  wos  no  trust  and  direction  to  pay  over  the  profits 
tefutor,  and  a  though  the  legacy  is  of  a  residue,  including  money  and 
made,  and  there  perishable  chattels.  These  are  circumstances,  which 
Se  ti*  ^^*"*^  cannot  but  point  to  the  contingency  contemplated  by  tlie 
eTcr  the  profits,  testator,  as  that  which  would  be  determined  at  his  death. 
Se^l^^^^'was  ®"*  if  this  were  not  so  upon  this  last  class  of  cases, 
of  a  residue,    the  decision  would  bo  controlled  by  the  former,  which 

eurastanciL  1m  '^l**^  ^^  *  different  subject,  namely,  the  effect  of  survi- 
^icatmg  that  vorsliip  and  the  application  of  words  of  joint  tenancy, 
▼orsWpMeuJbc  "P  ^  *  cei-tain  ])eriod,  to  an  express  general  tenancy  in 
restrained  to  the  common  to  two  or  more  in  the  first  instance.  (^Lord 
tator.  °     ^  ^^  DougUis  v.  Chalmtr  2  Ves.  Jr.  506.)     If  the  estate  be  a 

tenancy  in  common  in  ri'tcation^  then  the  survivorship 
estate  ^^vi-  ^^^  ^®  confined  to  the  vesting  of  the  estate  or  some 
mon  is  not  cut  anterior  period  ;  else  the  estate  expressly  created  can- 
tenancy  ^y''"   not  exist ;  or  rather  would  be  turned  absolutely  into  a 
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joint-teiiancy.     In  the  one  set  <rf  cases,  the  extent  of  in-   Dkc  1831. 
terest  is  to  be  collected  by  circa  instances  controlling  the    '^^'^^''^^^ 
worAt  of  contingency.    In  tlie  other,  the  extent  of  in-     ^  b. 
terest  is  the  result  rtf  the  estate  expi-essly  given,  to- wit,    ^°^'*  ^^  ^' 
in  common ;  which  shall  not  be  cut  down,  after  vesting,  ^^rd?  ^^  »«'^ 
to  a  joint-tenancy.    In  other  words,  the  words  of  sur-  they  ife  held  ta 
viTorslrip  are  introduced  solely  to  prevent  a  lapse.    And  **«  inserted  for 
this  is  the  stronger  here,  because  it  is  a  residuary  clause ;  preventing   » 
in  x^'hich  words  of  survivorship  would  have  been  unne-  ^P®*- 
c^sary  even  to  prevent  a  lapse,  if  a  tenancy  in  common 
had  not  been  intended  and  first  created. 

Thus  I  think  the  law  stands  upon  the  authorities,  if 
this  clause  is  to  be  construed  by  itself.  The  survivor- 
ship naturally  refci^s  itself  to  the  period  of  the  vesting 
of  the  estate.  It  may  be  extended,  upon  the  intention, 
to  the  division  or  vesting  in  posge^ssion.  Or  it  may,  In 
like  manner,  be  i^estrained  to  the  death  of  the  testator. 
But  every  and  any  construction  is  admissible,  rather 
than  an  indefinite  dying. 

But  it  is  said,  that  here  the  anxious  exclusion  of  Lucy 
Drew  is  predominant  with  the  testator,  and  that  the  wilt 
must  be  so  construed, .  as  to  affect  that  at  all  events ; 
which  can  only  be  by  successive  survivorships,  unless 
we  introduce  <'  issue''  into  this  clause,  and  a  limitation 
to  the  issue. 

There  is  no  need  of  a  limitation  to  the  issue  ;  for  there 
is  none  annexed  to  the  devise  of  the  land  ;  from  which     ,^ 
Lucy  Drew  is  as  strongly  excluded  as  from  the  residue,  end  survivorship 

If  necessary,  the  court  might  indeed  look  to  the  first  ll^^iT^^^^^gj) 
part  of  the  will  to  sliow,  what  sort  of  survivorship  this  what  sort  of  a 
general  one  in  the  residuary  clause  meant,  and  hold  it  [ntJndedmay  be 
to  be  after  the  death  of  one  without  leaving  issue.    Upon  ascertained  from 
that  construction,  the  plaintiffs  would  not  be  entitled  ;  JjJ^^^iif        * 
because  the  bill  does  not  state  that  Mrs.  Clarke  died  with- 
tNit  issue,  and  therefore  does  not  make  out  a  title  in  the 
plain^fls.     And  this  is  a  construction  justified  by  the 
example  of  Ltnrd  Hardwicke  in  Haws  v.  Haws.     There 
the  testator  gave  his  personal  estate  to  his  four  younger 
children,  and  added,  **  if  any  of  them  should  die  under 
age,  and  unmarried,  I  direct  the  shai-e  of  him  so  dying 
shall  go  to  ttiB  survivors. '*    In  another  clause  he  gave 


X30  Ef^UITl  CA8£S  AUQUED  AND  DKTEUMINED  W  TUB 

Dbc.  lasi.  his  estate  in  D.  to  the  same  four  children^  and  their 
^"^"^"^^^^  heirs,  <*  equally  to  he  divided  between  them  as  tenants 
^  in  common,  with  benefit  of  survivorship."  The  ques- 
iiofto  etal.  tion  was,  what  survivorship  ?  At  tlie  death  of  the  testa- 
tor ?  Or  indefinitely  ?  Or  upon  the  death  of  one  of  tlie 
children  under  twenty  one,  and  unmarried  ?  Certainly^ 
not  indefinitely,  for  the  reasons  before  given.  The  will 
did  not  say,  Like  survivorship  ;  yet  it  was  so  held,  be- 
cause the  bequest  of  the  pei'sonalty  showed  that  a  survi- 
vorship of  some  sort  between  tiie  children  themselves, 
after  his  death,  w^  meant ;  and  none  other  could  be 
meant,  unless  it  v\  as  an  indefinite  one  ;  which  is  admis- 
siblc  under  any  circumstances,  where  a  tenancy  in  com- 
mon is  created.  This  will  therefore  might  well  be  con- 
strued with  reference  to  a  death  without  issue  ;  for  that 
would  effectually  exclude  Lucy  Drew,  until  the  death  of 
the  hvst  ciiild  without  issue  ;  and  she  could  be  excluded 
no  longer  without  an  ulterior  limitation,  in  that  event, 
to  a  stranger  ;  which  has  not  been  inserted. 

But  without  that  stretch,  the  disposition  to  the  chil- 
di-cn  is  absolute,  notwithstanding  the  (;lause  of  disherison. 
The  two  pmvisioiis  must  have  a  meaning  put  on  them, 
and  must  also  have  a  consistent  meaning.  Tlie  exclu- 
sion of  Liicij  is  not  to  defeat  the  others  also  absolutely, 
altho'  she  may  derive  an  advantage  by  their  taking.  As 
suppose,  upon  tlie  construction  contended  for  by  tiie 
plaintLi][*s,  the  whole  estate  to  come  to  one  child,  the  last 
survivor,  and  that  to  die  without  issue  and  intestate. 
Lucy  Drew  would  then  take  by  force  of  the  law,  for  the 
tvant  of  another.  Shall  the  possibility  of  that  prevent 
the  last  survivor  from  taking.  Certainly  not.  The 
truth  is,  the  testator  did  not  know  how  to  eilect  his  an- 
gry purpose,  and  has  failed  to  effect  it  in  the  view  we 
are  now  .taking,  by  omitting  an  ulterior  limitation  to  a 
stnuiger  to  Lucy  Drew.  So  he  lias  also  failed  to  affect 
her  succession  to  one  of  her  sisters  first  dying,  by  giv- 
ing to  them  in  the  first  instance  a  vested  several  inter- 
est in  his  estate  upon  liis  death.  For  the  very  chain  of 
reasoning,  which  prevents  words  of  joint  tenancy,  an- 
nexed to  a  tenancy  in  common,  carrying  out  the  survi- 
vorship to  an  indefinite  period,  eq^ually  opposes  giving 
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that  effect  to  the  clause  under  consideration.  For,  if  to  Die*  1831. 
exclude  her,  the  estate  must  successively  survive,  then  ^-'^^^''^n-/ 
the  tenancy  in  common,  expressly  created,  must  cease,  ^*\f ^  *^' 
or  rather  never  existed,  althougli  it  be  clear,  that  while  H«oo  et  u. 
the  estate  is  enjoyed,  each  enjoys  in  severalty.  The  two 
Objects^  carried  out  fully,  are  inconsistent  with  eacli  o- 
then  Then  they  must  be  made  to  stand  together,  as 
far  as  they  can  ;  and  it  must  be  supposed  nothing  incon- 
sistent was  meant ;  and  therefore  that  each  was  intend- 
ed only  so  far  as  it  was  consistent  witli  the  other.  The 
exclusion  o^  Liiey  Drew  is  consistent  with  the  idea  of  a 
lapse  ;  but  not  with  a  tenancy  in  common  in  possession 
after  the  death  of  the  testator.  It  must  therefore  be  re- 
strained to  the  former  case.  But  if  this  were  not  so, 
the  general  intent  must  prevail  over  a  particular  one. 
Here  that  is  to  provide  for  all  his  childi-en,  except  Lucif, 
and  to  enable  them  to  advance  their  families  ;  and  this 
the  testator  has  done  in  a  mode,  by  which,  in  a  possible 
event,  Litcy  Drew  may  succeed  to  some  of  the  children, 
befoi-c  the  death  of  all  of  them.  This  possibility  is  not 
to  defeat  altogether  the  legacies  to  the  primary  objects 
of  the  testator's  affections  and  bounty. 

I  am  of  opinion  therefore,  that  upon  the  death  of  the 
testator,  which  was  in  this  case  the  period  for  the  vest- 
ing and  division,  the  legacies  hecame  absolute  to  his  wife, 
and  such  of  his  children  as  were  then  living* 

Haix,  Judge ^I'he  clause  in  the  will,  that  direct- 
ly relates  to  the  personal  estate  of  the  testator,  which  is 
the  subject  of  the  present  controversy,  is  as  follows  : — 
•*  My  negroes  I  wish  divided  equally  among  my  wife, 
Louisa,  JVa/icy,  Olivia  and  the  child  of  which  my  wife  is 
pregnant,  and  in  case  of  the  death  of  either,  that  their 
share  shall  be  equally  divided  among  the  survivors,  and 
also  the  remaining  parts  of  my  estate.'' 

In  deciding  upon  this  part  of  the  will,  I  agree  with  ^J^i^^Jj^  ,^f 
my  brethren,   that  the  legatees  took  as  tenants  in  com-  peradded   to 
mon,  and  that  the  clause  of  survivorship  by  legal  con-  J^J^  "^^^^ 
struction  must  be  considered  as  having  been  added  to  tenancy  in  cou^ 

Vol,  II.  * j  8 
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Dbc.  1831.    prevent  a  lapse,  in  case  any  of  the  legatees  should   die 
**^"^''"^    durino;  the  life  of  the  testator. 

Cox  ct  &!• 

,;.  In  JIaherly  v.  Strode  (3  Fes.  446)  the  Chancellor  sajs, 

Hoso  et  al.   ti  words  of  survivorship,  added  to  a  tenancy  in  common 

roon,  is  held  to  in  a  will,  are  to  be  applied  to  the  death  of  the  testator, 

be  inserted  for  unless  an  intention  to  postpone  the  vesting  is  apparent.'^ 

the  purpose  of  ,     .  .      . 

preventing  a      *^  It  IS  true,"  says  Lord  HardwickCf  m  ffarves  v.  Uawes, 

lapse,   uiiieas  a  /|  y      14  .  ..  this  is  certainly  not  a  natural  way  of  ex- 
contrary   mten-  ^  j  j 
lion  is  apparent  plaining  the  testator's  intent,  as  one  seldom  provides  by 

w  ill  for  contingencies  that  are  to  happen  in  his  life  ;  but 

if  no  other  reasonable  construction  can  be  found,  the 

court  may  resort  to  this.*'     And  he  approved  of  Lord 

Cuwpn'^s  reasoning  in  liindon  v.  Lord  Suffolk  (1  P.  Wms* 

96)  who  adopted  the  same  construction.     It  is  certainly 

a  nioi*e  rciisonablc  construction,    than  one  which  'would 

fertMit  construe"  consign  to  poverty  the  issueof  a  legatee  who  might  die 

tioii  would  cut  after  the  testator,  by  causing  the  projjerty  to  go  to  the 

Uie  legatee?^  ^   survivors,  instead  of  having  vested  it  in  the  legatee,  and 

becoming  a  su])port  for  such  issue. 

It  is  to  avoid  a  similar  evil,  that  courts  have  frequent- 
ly construed  one  word  to  mean  anotlier ;   as  where  an 
For  the  same  estate  is  give;i  to  a  son,  but  if  he  dies  before  twenty -one^ 
to*^"but  i7he  ^  without  issue,  then  over  to  another.     Now  taking  this 
die  before  twen-  devise  literally,  if  the  son  had  children,  ar^d  died  under 

ty  one  or  without   .,  ^ .         .  xi  ^*,,  .. 

issue,  isconstru-  the  agc  of  twenty  one  years,  the  estate  would  go  to  the 
ed  to  mean  if  be  remainder  man,  and  such  children  would  be  left  unpro- 

die  be  tore  twen-      , 

ty  one  aiic/ with-  vided  for.     For  as  the  father  had  lost  the  property,  and 
outiisue.  could  not  make  ])rovision  for  them  out  of  it,  because  he 

had  not  lived  till  twenty  one,  the  remainder  man  Would 
be  entitled.  To  avoid  this  injustice,  the  courts  have 
consti*ued  or  as  and.  according  to  which  construction  the 
estate  would  not  be  divested  out  of  the  son,  and  the  re- 
mainder man  would  not  be  entitled  unless  the  son  should 
die  under  twenty  one  yeara  of  age,  and  without  issue. 
Such  construction  is  so  common,  that  it  is  useless  to  cite 
authorities  to  prove  it 

In  the  present  case  it  might  not  be  considered  as  go- 
ing far  out  of  tlie  way,  to  believe  that  the  testator  meant 
this  :  that  if  eitlier  of  the  legatees  should  die  before  (in 
common  parlance)  they  got  their  legacy,  or  before  it  ves- 
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ted  in  tbeukf  then  the  survivors  should  have  it    How-   i>>c.  1831. 

ever,  the  doctrine  seems  so  well  established,  that  words    ^-^"^^^^^^ 

oi  survivorship  ailded  to  a  tenancy  in  common,  are  so         p. 

construed  93  to  prevelit  a  lapse,  and  become  inoperative  at   ^®®*  ®*  •i- 

the  death  of  tiie  testator,  that  questions  of  that  descrip* 

tion  maj  be  considered  as  put  to  rest     {Trotter  v.  1^7/- 

liawM  Free  in  Ch.  78.     Bindon  v.  Suffolk  1  P.  fVms.  96. 

Stringer  v.  FhiUips  i  Bq.  Ca.  M.  2.  3.     Rose  v.  Hill  1 

jBnrr.  1881.     Boebuckv.  Dean  2  Vea^jun.  265.     Perry  v* 

Wooi»  3  Id.  204.     £fM«e/^  v.  Long  4  /(/.  55 1      Brown  v. 

Ji^^a  5  Id.  506.     ilrown  v.  i?t^^  7  Id.  ^280.     Shergold 

V*  iitoofie  IS  /d.  375.     Webster  v«  Shte  8  ic/.  410.     Om- 

fiiaii€f  ▼•  ^^van  1 8  JU.  292.     Mwton  v.  Jlyscouch  1 9  /(/• 

535)- 

It  18  verj  true,  tliat  tliere  are  some  cases  emanating 
from  high  authority,  which  seem  to  look  the  other  way. 
In  Billings  v.  Sandam  (1  Bro.  393)  a  bequest  was  made 
of  ^1000  to  the  testator's  sister ;  and  in  case  of  lier  de- 
mise £  800  was  given  to  James  and  £  200  to  John  Bil» 
lings*     Lard  T^urlow  held,  that  the  sister  was  entitled 
for  life,  and  afterwards  the  legacy  was  to  go  over  to 
James  and  John  Billings,     So  also  in  the  case  of  JVbn^- 
ian  V.  JCdltgan  (1  Bro*  489)  the  testator,  having  a  wife 
and  daughter,  devised  as  follows:     *^  I  give  and  devise 
to  my  beloved  wife  ail  my  real  and  personal  estate. *    I 
make  no  provision  expressly  for  my  dear  daughter, 
knowing  that  it  is  my  dear  wife's  happiness  as  well  as 
mine  to  see  her  comfortably  provided  for,  but  in  case  of 
death  happening  to  my  said  wife,  in  tliat  case  I  hereby 
request  my  friends  Staple  and  Hunter  to  take  care  of,  and 
manage  to  the  best  advantage  for  my  lovely  daughter, 
all  and  whatsoever  I  may  die  posses^^d  of."     In   the 
first  of  these  cases,  Lord  Thurlow  put  a  natural  construe-     ^^^  where  the 
tion  upon  tlie  will ;  because  there  was  no  injustice  to  be  »^e  of  the  ic- 
avoided,  nor  great  good  to  be  answered  by  putting  a  le-  ^j^^  by^a  nutu- 
gal  or  artificial  construction  upon  it     With  respect  to  H  *^*^^^''!|2'°"' 
the  last  case,  it  could  not  be  intended,  that  in  case  the 
wife  survived  the  husband,  her  right  to  the  legacy  would 
be  complete,   because  there  was  a  trust  and  confidence 
reposed  in  the  wife  that  she  should  provide  for  the  daugh« 
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Dec.  1831.   ter,  whicli  she  could  not  execute  until  after  the  death  of 
^■^"^^^'^*^    the  testator,  and  in  case  of  death  happening  to  lier,  he 

Cox  et  al.  1 1  o  ^ 

V  substituted  trustees  to  perform  the  trust.     It  is  ce>rtaiit 

Hooo  ct  al.  ^]jg^^  ^  benefit  was  intended  for  the  daughter  after  the 
mother's  death,  and  that  intention  could  only  be  carried 
ii»to  effect  by  allowing  the  mother  a  life  estate. 

In  another  case,  Lord  Douglas  v.  Chalmer  (2  Fes. juir. 
501)  where  a  legacy  was  given  to  Lady  Douglas*  and  in 
lease  of  her  death,  to  the  use  and  behoof  of  her  children, 
share  and  share  alike,  the  chancellor  thought  the  natu- 
r'al  conistruction  was,  that  the  mother  should  take  a  life 
estate,  and  that  the  balance  of  the  interest  in  the  legacy 
should  go  to  her  cliildren.     In  the  case  of  Qimbridge  v. 
\Rous  (8  Ves.  12)  legacies  were  given  to  two  sisters,  and 
in  case  of  the  death  of  either  to  devolve  upon  the  other. 
The  master  of  the  rolls  was  of  opinion,  that  the  contin- 
gency  should  be  confined  to  the  death  of  the  testator  ; 
and  that  afterwards,  the  legacies  became  vested.     Hei-e 
are  two  devises  very  much  alike,  and  constructions  very 
unlike  each  other  put  upon  them.     In  the  latter  case  the 
master  of  the  rolls  truly  says,  *'  that  it  is  an  incorrect 
expression  to  apply   words  of  contingency  to  an  event 
which  is  certain.     A  testator  may  mean  the  death  of  a 
legatee  during  his  own  life,  or  he  may  mean  a  death 
whenever  it  may  happen.     "Accordingly  (  he  adds  )  in 
every  instance  in  which  these  words  have  been  used,  the 
courts  have  endeavored  to  collect  from  the  nature  and 
circumstances  of  the  bequest,  or  the  context  of  the  will, 
in  which  of  these  two  senses  it  is  most  likely  this  doubt- 
ful and  ambiguous  expression  was  employed.''     He  says 
in  another  part  of  the  same  case,  that  *^  ordinarily  in 
gifts  between  near  relations,  if  any  restraint  is  imposed 
upon  the  first  taker,  it  is  for  the  benefit  of  children." 
Upon  this  it  may  be  remarked,  that  parents  are  under  a 
greater  natural  and  moral  obligation  to  provide  for  their 
offspring,  than  collateral  relations  are  under  to  provide 
for  each  other  or  for  strangers.     Hence  to  carry  the  in- 
tent of  testators  into  effect  as  to  children,  legal  construc- 
tions are  oftener  resorted  to  than  in  the  case  of  collate? 
rals  or  strangers. 
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In  ftc  present  case  it  must  be  taken,  that  the  testa-   D«c- 1831, 
top's  ruling  intent  was  to  provide  for  his  ^ife  and  chil-    ''-^^^'^'^ 
drcn,  except  Lucy  Drew.    And  this  intent  would  be  bro-    ^*^  V*  ^' 
ken  in  upon,  and  the  nature  of  the  legacy  and  the  con-     Hoe»etal. 
text  of  the  will  disregarded,  if  only  a  life  estate  was  gi- 
yen  to  the  children,  and  they  had  not  the  power  to  pro- 
vide for  their  issue,  as  I  think  will  more  fully  appear 
by  noticing  other  parts  of  the  will,  which  are  as  follows:  . 
**  To  Luqf  Drew^  for  the  purpose  of  preventing  her  from 
inheriting  any  part  of  my  estate,  I  give  the  sum  of  five 
shillings  paper  money.     Besides  I  here  insert  this  arti- 
cle as  a  standing  memorial,  and  to  perpetuate  to  my  de- 
scendants my  abhorrence  of  her  late  union  ;  that  she  has 
been  to  me  an  ungrateful  and  most  undutiful  child  ;  that 
when  I  am  no  more,  should  she  fall  into  any  distress, 
my  children  will,  I  hope,  unrelentingly  say,  the  distress 
is  just ;  she  is  only  reaping  the  reward  of  her  ingrati- 
tude.''    Again  in  disposing  of  his  real  estate  he  directs, 
that  if  any  of  his  children  die  without  issue,  it  shall  go 
to  the  other  surviving  children,  Lucy  Drew  excepted. 
And  in  the  clause  which  I  have  first  noticed,  in  which 
he  disposes  of  his  personal  estate,  he  adds  the  following 
injunction*  **  providing  in  all  cases,  that  Lucy  Drew 
shall  never  inherit  one  stiver,  in  the  case  of  the  death  of 
either  of  the  above  children/' 

From  these  clauses  it  appears,  that  although  the  tes-p 
tator  considered  Lu4nf  Drew  to  be  a  legal,  component 
part  of  his  blood,  he  also  considered  that  the  sin  of  in- 
gratitude had  transformed  her  into  an  .excrescence, 
which  he  wished  to  lop  off  from  his  family.  This  is 
evident  from  repeated  expressions  of  displeasure  at  her 
conduct.  His  great  anxiety  seems  to  have  been  to  ex- 
elude  her  from  participating  in  any  part  of  his  estate. 
There  is  no  circumlocution  in  the  devises  or  legacies* 
They  are  expressed  in  a  pithy,  laconic  form-  He  seems 
to  have  been  iat  no  loss,  either  about  the  legatees  or  the 
quanlum  given  to  each.  It  was  the  common  case  of  a 
father  giving  to  bis  children.  And  had  it  not  have  been 
for  his  great  excitement  against  Lucy  Drewy  we  would 
probably  read  nothing  in  his  will  respecting  survivors. 


136  EitUITY  CASES  ARGUED  AND  DETEllMlirBD  IIT  THE 

Dec.  1831.        Jn  construing  wills,  the  great  fundamental  rule  is  to 
^'^'^^    catch  the  intent  of  the  testator,  and  be  governed  by  tbaty 
9.         if  there  is  no  maxim  or  rule  of  law  opposing  it*    Actiag 
lioeo  et  al.  ju  fj^[^  ^^^^  under  the  influence  of  that  salutary  rule,  and 
taking  into  view  all  the  clauses  of  the  will,   I  can  see 
nothing  that  should  conGne  the  contingency  of  the  death 
of  any  of  the  legatees  to  the  life  of  the  testator.     I  tbiiik 
it  obvious,  that  the  insertion  of  the  clause  of  survivor- 
ship  was  made  for  the  purpose  of  disinheriting  Lneif 
Drew.     The  clause  was  inserted  more  with  tliat  view, 
than  from  any  idea  the  testator  had  of  preventing  a  lapse. 
I  think  too,  that  it  was  not  inserted  for  the  purpose  of 
confining  the  legatees  to  life  estates ;  but  that  tlie  l^a* 
cies  were  intended  to  become  vested  at  the  death  of  the 
testator  to  all  purposes  but  one ;  and  that  was,  that  if 
any  of  them  died  after  the  testator's  death,  (or  perhaps 
before  it,)  without  issue,  and  without  having  made  any 
disposition  of  their  legacy  by  will  or  otherwise,  so  that 
as  in  ordinary  cases  it  would  go  to  their  next  of  kin*  I 
say  in  such  case  the  testator  interposed  and  substituted 
the  survivors  in  the  place  of  the  next  of  kin,  for  the  par- 
pose  of  excluding  Lucy  Drew.     The  testator's  great  pur- 
pose was  to  fix  a  guard  upon  his  property,   and  have  it 
conducted  into  futurity  beyond  the  limits  of  his  own  lifie, 
free  from  any  claim  she  might  otherwise  have  to  it« 
And  he  has  done  so,  I  think  as  far  as  the  death   of  the 
last  survivor.     There  he  has  taken  leave  of  it.     And  if 
the  last  survivor  should  die  intestate,  and  without  issue, 
or  without  having  made  any  disposition  of  it,  Lucy  Drew 
will  come  in  for  a  share.     He  has  created  no  barrier 
against  her  in  such  case.     But  slie  could  take  nothing 
upon  the  death  of  any  preceding  survivor  similarly  situ-* 
ated.     This,  I  think,  was  the  testator's  intention  ;  and 
I  am  not  aware  that  it  is  opposed  by  any  maxim  or  rule 
of  law. 

In  the  present  case  it  appears,  that  Louisa^  one  of  the 
legatees,  intermarrie<l  with  David  Clarkef  and  thereby 
transferred  her  legacy  to  him.  And  althou^  she  is  dead, 
Lucy  Drew  can  take  nothing  as  nextof  kin ;  and  of  course^ 
the  clause  cre^^ing  the  survivorship  is  inoperative. 
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Thus  the  testator  having  shut  up  all  the  avenues  thro'  Die.  issl. 
^hfch  Luqi  Drew  could  derive  any  benefit  Trom  his  es- 
tatet  until  it  might  vest  in  the  last  survivor,  and  then 
tao%  unless  that  survivor  had  died  without  issue^  and 
without  having  made  any  disposition  of  it,  his  grand 
purpose  was  accomplished.  Therefore  in  either  view  I 
have  taken  of  the  case,  whether  upon  the  clause  alone 
that  disposes  of  tlie  personal  estate,  or  upon  that  clause 
connected  with  other  clauses  in  the  wilK  I  am  of  opinion, 
that  the  bill  should  be  dismissed  with  costs. 

Per  Curiam. — Decree  affirmed* 


Mart  Fi^ch  et  ul.  v.  Robert  Raglaxd  tt  aL 

Xhe  court  presumes  agninst  an  adinlnisti'ator  dealing  #ith  the  estate 
for  his  own  benefit/  or  tliat  of  a  co-administrator  ;  or  claiming*  com- 
missions  while  he  keeps  no  accounts.  Yet  under  special  circumstan- 
ces such  dealings  may  be  suppoi*ted,  and  commissions  allowed. 

If  a  written  statement,  not  on  oath,  of  matters  relevant  to  an  inquiry" 
before  the  master  be  received,  and  acted  upon  by  him,  the  inadmis- 
sibility  of  such  statement  Ciuinot  be  made  tlie  ground  of  exception  to 
his  report,  unless  the  objection  was  taken  before  the  master.  Mii^, 
where  the  miister  receives  a  written  statement  of  matters,  which  if 
sworn  to  would  not  have  been  admissible,  because  irrelevant  without 
the  production  of  a  judgment  or  other  record. 

This  bill  was  filed  in  August  1827,  in  the  court  of 
equity  of  Chatham,  by  the  plaintiffsy  the  widow  and  next 
of  kin  ot  Jdam  Finch,  for  an  account  and  settlement  of 
the  estitc.  It  appeared  upon  the  pleadings,  that  Fincli 
died  intestate  in  1807,  and  administration  was  shortly 
after  committed  to  the  defendant  Robert  and  to  one  .^frra- 
ham  Uarperf  who  died  in  1810  intestate,  and  upon  whose 
estate  the  other  defendants  Henry  Branson  and  Thomas 
Bagland  administered. 

In  the  court  below  it  was  referred  to  the  master  to 
state  an  account  of  the  administration  of  Finches  estate, 
and  to  his  report  exceptions  were  taken  by  both  parties ; 
after  which  the  cause  was  transmitted  to  this  court,  and 
here,  at  December  term,  18$1,  tlie  exceptions  were  ar- 


138  £<IUIT1K  CA8S8  ARQBBD  AND  DSTBBMIBFBD  IIT  tU^ 

Dsc.  1831.    gued  by  H\  H.  Haywoodf  for  the  plaintiflby  and  JWisA,  for 
^'^^''^^^^^    the  defendants. 

FiircH 

V.  No  statement  of  the  pfoofs  or  pleadings  is  deemed  ne- 

lUoLAVD.    cessary  to  a  full  understanding  of  the  opinion  of  the 
court,  which  was  delivered  by 

RuFFiNy  Judge. — The  first  exception  of  the  plaintiff 
embraces  a  number  of  items  of  disbursement  by  the  ad* 
ministrator,  which  it  is  said  ought  not  to  be  allowed, 
because  the  payments  arc  not  expressly  proved,  but  evi- 
denced only  in  some  cases  by  the  receipts  of  the  credi- 
tors, and  in  others  by  possession  of  the  justices'  judg-* 
ments. 
^  .  .  It  does  not  appear  that  this  objection  w^as  made  before 

for  money  ofli-  the  master.  It  would  be  manifestly  unjust  to  take  the 
vinfcperaons^  parties  by  surprise  with  it  here.  All  tlie  bonds  are  re- 
evidence  ofms-  ceipted,  and  also  the  judgments  given  against  the  intes- 
an'tSmflstrauT  ^*^®  himself;  and  they  appear  to  be  fair  upon  their  face. 
especially  where  Such  receipts  of  persons  living  are  not  strictly  legal  evi- 
^*due"by  ^ao^  dence,  to  show  a  full  aiiministratioii,  and  especially  u|ion 
count.  But  if  accounts.  But  when  they  are  tuken  and  acted  on  by  the 
receivi^^andac^  masj;er,  without  objection  then  made,  One  cannot  be  heard 
ted  on  by  the  in  a  subsequent  stage,  unless  it  be  founded  on  sometiiing 

master,  without        ^  .  .  *      •      ^  i*  ^i      ■     ^       •  ^    •      ^i 

objection  made  Unfair  appearing.  An  instance  of  the  last  exists  in  the 
before  him,  the  case  before  US.     A  receipt  of  John  Farrar  is  offered  bj- 

exception    can- 

not  afterwards  the  defendants,  which  is  dated  in  1809.  It  is  obviously 
be  taken.  ^f  ^  jj^ter  period,  and  was  first  written  **  1830."     If  this 

credit  rested  on  the  receipt,  it  would  be  rejected.  But 
it  does  not.  The  judgment,  to  which  it  reiers,  was  ren- 
dered against  the  administrators  themselves  in  1808  ; 
and  a  lapse  of  twenty  thi*ec  years,  and  the  possession  of 
the  paper  by  the  defendants  is  a  strong  presumptive  evi- 
dence of  the  payment  by  them.  For  tliese  reasons,  the 
first  exception  of  the  plaintiff  is  overruled.  It  might  be 
referred  back  on  this  point,  if  the  plaintiff  had  upon 
affidavit  stated  a  well  grounded  belief,  that  injustice 
was  done. 

A  part  of  the  second  exception  of  that  party  is  found- 
ed on  the  master's  having  received  in  evidence  several 
receipts  of  sheriffs,  expressed  to  be  for  money  paid  or 
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judgments  and  execations  in  court,  instead  of  having  Bsc^issi. 
the  record.     This  would  be  allowed,  but  has  been  ex- 
pressly abandoned  by  the  plaintiff,  and  is  therefore  dis- 
allowed. 

The  third  exception  arises  upon  this  state  of  facts  :-^ 
Early  in  1 806,  James  Finch  purchased  from  the  defen- 
dant, Robert  Raglamlf  two  negroes,  at  the  price  of  JB650, 
for  which  he  gave  his  bond  with  the  intestate,  Jdam,  his 
surety,  payable  December,  1807.      The  intestate  di- 
ed in  November,  1806,  before  which  time  Jame«  remo- 
ved to  Georgia.    The  bill  charges,  that  he  was  well  a- 
ble  to  pay  the  debt,  but  that  the  defendants  lost  it  by  neg- 
lecting to  sue,  and  puts  a  direct  interrogatory  to  the  de- 
fendants, whether  James  was  not  solvent.     The  defend- 
ant, Branson^  one  of  the  administrators  of  Harper^  says, 
that  he  has  no  particular  knowledge  of  the  residence  and 
circumstances  of  James  Findif  but  that  he  has  always 
understood  that  he  removed  to  Georgia,  and  was  insol- 
vent.    The  defendant  Robert  RaglamU  the  surviving  ad- 
ministrator, says,   that  James  Finch  became  indebted 
here,  and  was  obliged  to  sell  one  of  the  negroes  to  one 
Snipes  in  Chatham,  who  paid  him,  Ragtand,  S160  on  his 
bond  when  it  fell  due  ;  tliat  he  then  transferred  the  bond 
to  Harper ;  that  Jtmits  Findi  was  then  insolvent,  and 
has  remained  so  ever  since,  as  he  believes.     The  plain- 
tiflh  have  taken  the  deposition  of  Crawford^  who  says 
that  he  lived  with  James  Finch  in  Georgia  in  1805,  and 
that  he  was  then  able  to  pay  8600  ;   for  that  in  the  next 
year,  1806,  he  came  into  this  state  and  bought  two  ne- 
groes, which  he  carried  out    Upon  this  case,  the  plain- 
tifls  contend  tliat  the  administrators  were  bound  to  sue, 
or  show  ihe  insolvency  of  James  Finch  :  while  the  de- 
fendants insist,  first,  that  they  were  not  bound  at  all  to 
go  out  of  this  state  ;  and  secondly,  that  the  insolvency 
safficiently  appears.     Upon  the  first  point,  the  court 
sees. no  reason  to  question  the  rule  lately  laid  down. 
But  it  is  not  necessary  to  consider  its  application  to  the 
present  case,  because  the  insolvency  of  James  Finch  suf- 
ficiently appears.     His  solvency  and  the  neglect  of  the 
defendants  are  directly  alleged  in  the  bill.     They  an  as 
Vol.  U.  ^ig 
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Dec.  1831.    directly  dented  in  the  answer.     That  the  defendants  did 
^   ^^^    make  cxertifMis  to  collect  the  money  from  him  is  not  pre- 
V.         tended  ;     but  if  he  was,  in  fact,    insolvent,   exertions 
Hlglxsh.    xvould  have  been  unavailing.     That  fact  is  positively  af- 
firmed in  the  answer,  in  a  i*esponse  to  an  express   alle- 
gation of  the  piaintilf.    It  may  be  said,  that  the  defen* 
dnnt  ought -to  discharge  himself  by  proof.     In  such  case, 
the  answer  is  proof.    If  an  administrator  inventory  a 
m^re Xe^iol-  ^^^^  ^^  desperate,  he  cannot  be  charged  with  it  but  by 
veiicy    of  the  pfoof  on  the  other  side^   that  it  was  collected  or  miglft 
loss  of  ttie  debt  '•»ve  been.     Here  the  plaintiffs  have  sought  to  charge 
by  the  neglect  tlic  defendants  upon  their  own  oatli.     They  must  take 

of  the  adminis-         . 

trator  are  aiie.  their  answer — subject,  indeed,  to  be  disproved.    This  the 

^^ti"  ^d%**^d  P'*'"*'^**  '***^'®  attempted  ;  but  instead  of  succeeding, 
ant,  in  answer  to  their  casc  is  the  nittier  weakened  by  it.  James  Fiitehia 
an  interrogatory  ^(j^5  brother-in-law  and  uncle  of  the  plaintiffs,  and  it  is 

framed        upon  *  / 

that  allegation,  presumed  better  known  to  ttiem  than  to  the  defendants. 

vency  an^neg"  ^^^  **'®>'  '"^*'®  examined  but  one  witness,  and  he  in  Nortli 
lect,  tiie  answer  C;irolina,  who  only  proves,  that  in  his  o}>inion,  James 

de?c^l?  a'iid  ^'"«^*  ^^'«  **>'«  ^®  P^y  ^'"8  ^^^^  two  years  before  it  fell 
it  IS  uicumbent  due.     Tlic  reason  he  gives  for  that  opinion  is,  that  be 

t^diaprSlreu!^*  bought  two  negrocs  in  this  state  in  1806.     He  does  not 

mention  any  other  property.  It  turns  out,  that  he  had 
not  paid  for  them,  but  that  he  bought  them  on  the  credit 
of  his  brother  ;  that  they  are  the  very  negroes  for  which 
tiie  debt  now  in  controversy  was  contracted ;  and  that 
he  Was  obliged  to  sell  one  of  them,  before  he  returned  to 
Georgiiu  The  inference  from  this  deposition  cannot  bo 
that  he  was  solvent ;  biit  as  tliis  is  all  the  proof  which 
tiie  plaintiffs  hitve  been  able  to  collect,  the  answer  is  ra- 
ther fortified  by  its  insufiiciency.  The  tliird  exception 
ought  tlierefore,  in  my  opinion,  to  be  overruled.  But  a 
majority  of  the  court  is  of  opinion,  that  the  fact  o{  James 
^^^^  '^"^  Finck*$  solvency  or  insolvency  doth  not  sufllciently  ap- 


the 

solvency  or  in-  pear  in  the  answers  and  proofs,  to  enable  the  court  to 

!^l7ppLimi  Jetermido  the  |in>priety  of  subjecting  the  plaintiffs  or  de- 
thtx^rools  satis-  fendants  to  the  ioss  (jf  this  debt ;  and  timt  it  is  a  pn^r 
courtl  a  auther  <^*^^  ^^  ^  fai*ther  ini|uiry  by  tlie  master..  This  etzcep- 
inauiiy  y^n  be  tioK,  Bttd  the  credit  to  which  it  refers,  will  therefore 

ordered    bc&we 

the  master.        stftttd  for  the  proseat,  as  being  neither -aUowed  or  disal- 
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lo^ed  ;  and  a  further  inquiry  will  be  directed  to  be  made  Djc.  I83ii 
on  this  pointy  in  time  to  act  on  the  report  at  the  next  ^^"^^^^^^^ 
term.  ^'" 

The  fourth  and  fifth  exceptions  relate  to  the  allow-    Raolawd. 
ance  of  commianions.     It  is  not  a  universal  rule,  that     itianotauni- 
conmissioRS  will  not  be  allowed  where  an  ajccount  has  an  administrator 
not  been  kepL     But  it  will  be  a  eenera!  rule  in  this  ^^^  *^««ps  no 

.       .  ..  -i-u  r       J  1-  1  •   I    accounts      shaU 

coort*  Since  it  argues  either  a  fraud,  or  negligence  which  be  allowed  no 
nearly  amounts  to  it     Here  it  docs  not  appear,  that  the  commissions,  it 

'  -^  **  however  a  vc- 

Ofileiidant  ever  returned  to  the  County  Court  an  account  ry  general  rule, 
current,  or  got  an  allowance  of  commissions  tliere^    Nei-  *^?  ^'"  o"lvad- 

**  '  mit  of  an  excep- 

tuer  doea  he  exhibit  an  account  with  his  answer.     A  tion  under  veiy 
trustee  mvst  be  indifferent  to  the  fairnew  of  his  conduct.  Peculiar  circum. 

stances* 

who  is  unable  to  render  any  account*  It  imposes  upon 
the  cestui  qujn  trust  the  burden  of  hunting  up  evidence  to 
chargie  him  ;  whereas  an  honest  man  would  charge  him- 
9elfl  Under  these  circumstances^  all  chiim  for  commis- 
sions would  be  rejected,  were  not  the  condition  ot  the 
defendant  rery  particular.  He  is  a  surviving  adminls- 
trator,  and  his  co-administrator,  who  transsicted  much 
of  the  business,  died  nearly  twenty  years  ago.  The 
childreaof  the  intestate  were  infants,  and  the  defendant 
avers  that  b©  frequently  applieil  to  their  guardian  to 
eome  to  a  settlement,  and  obtained  the  iiTcgularbut  com- 
mon order  of  the  court  appointing  auditors ';  but  the 
guardian  would  do  notliing.  IVis  m-ay  serve  for  an  ex- 
cuse in  th(&  present  case,  considering  the  loose  manner, 
in  wUich  executors  have  been  permitted  to  Keep  their  ac- 
counts ;  but  it  will  not  be  taken  as  a  pi-ecedcnt.  The 
court  doth  not  tberefcre  positively  allow  these  two  ex- 
ceptions, (fourth  and  fiftli, )  in  their  whole  extent. 
But  tlie  exceptiops  ai-e  allowed,  so  far  cvs  they  relate  to 
the  coounissions  calculated  on  debts  owing  from  the  in- 
testate to  either  of  the  administrators,  or  on  debts  due  to 
the  intest^to  from  them  ;  but  this  does  not  include  the 
l^rices  ^f  property  bought  by  tbem  at  the  sale«  because  - 
thpy  are  charged  with  th.e  prices  obtained  upon  t*te  re- 
m^.  Ill  za  «tkcr  rjsspept^.  the  matter  of  these  two  ex- 
cepU«iis  l9  reservM  wtU  t^e  cprajog  in  of  the  rep  >rt 
WW  to  ik^  ordered.     If  upon  com|^^tation  it  shall  turn 
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^^  ^^*  out,  that  the  defendants  had,  including  a  reasonable  com- 
mission, disbursed  the  whole  estate  or  very  nearly,  then 
the  presumption  that  the  accounts  were  withheld  from  inft- 
proper  motives  will  be  rebutted. 

Having  disposed  of  the  exceptions  of  the  plaintiffs,  we 
come  now  to  those  of  the  defendants. 

The  first  is  against  the  charge  made  by  the  master,  of 

interest  on  the  debts  due  the  intestate,  as  mentioned  in 

the  inventory,  from  the  time  they  fell  due,  and  that  on 

the  sales  made  by  the  administrators,  from  the  time  they 

fell  due.    This  objection  rests  upon  the  principle*  that 

ei^ecutors  are  not  liable  for  interest  before  the  expiration 

of  two  years,  unless  it  be  proved  they  received  it. 

If  debts  bear  interest,  of  course  the  executor  receives 

An  executor  it  up  to  the  time  of  payment.  If  hewillnotkeepaccounts^ 

alccountols  chjij>  *^  show  when  he  did  receive  the  money,  and  how  much, 

geable  with  in-  there  are  but  two  things  the  court  can  do.     One  is  to 

charge  him  with  interest,  at  the  risk  of  making  htm  pay 
it  wliile  the  money  lies  by  him.     The  other  is,  to  let 
bim  keep  the  interest  actually  received  by  him  as  his 
own,  and  use  the  testator's  money  for  his  own  purposes; 
and  that  there  may  be  no  evidence  of  the  amount  of  in- 
terest collected,  or  of  the  amount  of  principal  used  by 
bim,  encourage  him  not  to  keep  accounts,   or  full  and 
true  ones.    Which  of  these  principles  ought  to  govern, 
it  cannot  be  necessary  to  say.     There  is  no  alternative 
but  one  of  the  foregoing.     This  exception  is  overruled^ 
The  second  exception  is,  that  the  master  refused  to 
The  produc-  bUow  a  credit  for  the  debts  to  GriffU  on  two  notes. '  The 
tion  of  thcintcs-  master  states  his  reason  to  be.  that  it  was  not  proved, 
an  administrator  that  they  were  paid  by  the  administrators,  and  there  is 
is  not  sufficient  ^o  receipt  on  them.    They  are  produced  by  the  admin- 
>u«einentr        istrators.     But  that  is  not  sufficient ;  as  they  may  have 

been  paid  by  the  intestate.  If  the  case  rested  there,  the 
report  would  stand.  But  there  appear  with  the  notes, 
as  exhibits  in  the  suit,  two  warrants  issued  on  them  in 
1808  against  the  administrators  ;  in  which  the  plaintiflT 
was  nonsuited,  because  the  witness  did  not  attend  to 
prove  the  notes — ^from  which  the  plaintiff  appealed.  It 
does  not  appear  positively  what  was  done  on  the  appeals; 
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bat  it  cannot  be  doubted,  that  the  defendants  settled  them.   !>>«•  i^l* 
This  evidence  is  conclusive,  that  the  intestate  did  not 
^j  the  debts,  and  the  possession  of  the  notes  shows, 
that  either  he  or  the  administrators  paid  them*     This 
exception  is  therefore  allowed* 

The  third  exception  arises  on  the  following  state  of 
facttt,  specially  reported  by  the  master:  In  May  1808, 
the  defendant  Robert  Ragland  and  Jibrain  Harper  the  ad- 
ninistratord  confessed  two  judgments  ;  the  one  to  Bran^ 
won  and  Harper  for  ^6  37  18  ;  and  the  other  to  Mram 
Harper  ^  Co*  for  £9.17  5.    In  each  of  these  firms  Harper^ 
the  administi*ator,  was  a  pai*tner.     And  the  master  re- 
ports, that  he  had  seen  the  books  of  those  firms  ;  in  the 
former  of  which  FitiA  is  debited  with  £29  7  6,  and  cre- 
dited November,  1804,  by  H.  Branson  with  £A  17,  and 
on  July  2d,   1808,  Mith  cash  from  J.  Sellers^  j614  3  6, 
leaving  a  balance  of  dSQ  18.     In  the  books  of  ^.  H  S-  Co. 
ft  appears  that  Finch  settled  his  accounts  £8th  of  Aug- 
natf  1803,  and  gave  his  bond  for  j8141  19  1,  and  that  be- 
fore his  death  he  had  other  dealings  to  the  amount  ojf 
^118  2  11 — ^making  in  the  whole  j^SGO  1.    The  books 
show  sundry  credits  in  1804  and  1805,  amounting  to 
£1539  which  the  master  deducts  from  the  debits,  there- 
by producing  a  balance  of  £109  1,  which  lie  supposes 
the   true  debt*     When  the  Judgments  were  confessed, 
JIfr.  Heuper  drew  up  the  accounts  which  he  swore  to  and 
filed  in  the  cause.   They  are  exhibited  in  this  suit   That 
of  Branwn  and  Harper  corresponds  in  the  debits  with 
the  books  themselves,  with  the  exception  of  £%  10,  for 
Interest,  and  £^  0  6,  money  paid  after  Finches  death* 
Both  credits  are  however  omitted.     That  of  J*  H  ^  Co. 
does  not  corresp<md  with  the  books,  as  to  the  debits. 
It  omits  the  note  for  dOHl  19  1,  altogether*    It  omits 
some  of  the  items  which  composed  tlie  sum,  for  which 
that  note  was  given,  and  includes  others,  not  appearing 
on  the  books.     One  charge  on  22d  August  1803,  against 
FindilB  ^^  to  John  Farrat^*  £9S  1,  which  was  sunk  in 
the  £  141,19  I.     Another  charge  on  the  same  day  after 
tlie  note  is  **  John  Farrar**  £  16  10.     The  account  filed 
in  the  action  at  law  gave  no  credit  for  any  part  of  the 
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Dtt.  1831.    4153  ;  but  charges,  in  addition  to  what  appears  on  the 

'-^'^'^^     books,  the  sum  of  iB  18.  assumed  for  Jmks,  and  the  sum 

^'J^^*       of  jg  8, 13  6,  assumed  for  Carpenter.     U|ion  this  at«tc  of 

lUeL^s.     the  case^  the  master  ixyccted  the  jud^^ments  altogether^ 

and  tlie  defendants  excepts 

The  coui*t  views  witii  extreme  jealousy  tbC' dealings  of 
an  administrator,  for  his  own  bcRefit.  with  the  intestate's 
It  ia  in  itself  a  estate;  and  ifi  like-manner,  the  admissions  of  one  ad* 
SJ^stin^  th^  ministrator  in  favor  of  another.  It  is  a  suspicious  cir- 
one  administra-  cumstanoe.  that  an  attempt  w^as  hei*e  made  to  conclude 
feLt^'aiothTj;  the  matter  by  judgments.  They  are  a  nullity  in  them- 
judgmeni  for  a  selves,  and  no  effect  is  given  to  them  as  judgments,  but 
fe>m  the  estate  ;  ^"'^  ^^  evidence  of  a  settlement  between  the  admtnistra- 
and  no  effect  tors.  As  sjich  they  may  stand,  except  so  far  as  they: 
Uasajud^ent^  appear  to  be  unjust  If  Harper  were  now  living,  ko 
but  the  creditor,  would  be  held  bound  to  prove  tlie  debt  again.  The  judg- 
prove  the  debt  luent  does  not  admit  it,  except  under  rircumstances.  We 
But  where  such  cannot  say,  that  an  administrator  cannot  recognize  the 

administrator   w  .  _         ,  i      /»  i  •  i     •    •  x     x  i    x  xi.   x 

dead,  and  ma-  justice  of  a  (lemami  of  his  co-administrator ;  but  that 
ny  years  have  jm  acknowledgment  will  not  be  conclusive,  iior  even  dis- 

elapsed,  so  that 

the  means  of  di-  ponse  with  proof,  when  the  situation  of  the  parties  is  suck 
pect  proof    no  j^  jq  ouablc  them  to  give  proof.     There  seems  to  be  no 

longer  exist  ana  .  ,?  ,,.  iv.i 

aU  the  clrcum-  reason  in  nio  case  before  us,  to  believe  that  Ragiand  did, 
stances  ^^^'^^^  or  had  a  motive  corruptly  to  admit  an  unjust  demand* 
presumption  of  Uc  does  not  seem  to  have  known,  or  had  i*eason  to  be- 
wTuailowVerht  ''^^'^'  *^  u»ju«t.  Nor  doe^  Harper^g  conduct  exhibit  a 
to  the  judgment  fraudulent  purpose.  He  made  oath  to  his  demand,  and 
b^etwe^n^h^Id!  ^^^^^d  the  accffiitU  of  record,  that  report  might  be  had  to 
miniatrators.        it  at  a  futui-e  day  by  those  interested  to  investigate  it. 

And  it  appears,  tliat  a  lai*ge  part  of  the  debt  was  due. 
That  is,  it  appears  from  entrieis  made  in  his  books  in 
Finches  lifetime,  when  there  is  no  reason  to  suppose,  he 
bad  any  expectation  of  administering.  The  whole  de« 
Dfiand  may  possibly  have  been  just ;  and  it  might  (lossi-- 
bly  iStand  in  taking  the  accounts  at  this  remote  dayi  a«id 
long  after  the  ^'!eath  of  Harper.  And  clearly,  I  tkink^ 
the  whole  is  not  to  be  rejected,  because  tiie  whole  ac* 
count  cannot  be  su])ported«  But  as  the  book-s  are  pro* 
^  duced,  I  think  they  must  govern  us.  except  as  to  the  items 

added  in  the  account  filed,  of  which  eatries  wore  never 
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made  on  tlie'  books.  These  are  the  sums  of  £  18^  for  Dkc.  1831. 
JenkSf  and  J^S^IS  6.  for  Carpenter.  If  these  be  added 
to  tto  sum  #f  £  260  1,  the  sum  of  je  ^8r,  3  -6  will  be  made; 
lh»iii  which  tli^  sum  of  d@  153  being  deducted*  the  balance 
will  be  Jgl34«3  6,  Avith  interest  thereon  to  be  computed 
ftvm  the  dates  of  the  items  in  the  books.  For  this  sum 
alone.  I  tliink  the  judgment  ought  to  stand  ;  and  for  that> 
I  think  it  ought ;  because  that  sum  appears  to  be  justiy 
due«  The  exception  is  therefore  allowed,  so  far  as  re- 
spects the  sum  of  £  134,3  6,  principal  of  the  judgment 
in  favor  ^f  Mraham  Harper  ^'  Co. 

After  the  forgoing  Oi»inloii  had  been  delivered  and  a 
deci-ee  entered  accoriiing  tiioj*eto,  th6  plalntuTs'  counsel 
filed  a  petition  to  rehem*  so  much  of  the  decree  as  allow- 
ed commissions  to  the  administrators,  and  also  so  inucli 
thereof  as  sustained  the  defendant's  exception  to  the  mas- 
ter's report,  rejecting  entirely  tlie  credit  claimed  for  the 
debts  due  to  Mraimm  Harper  4^  Co.  and  to  Urauson  and 
Harper.  And  after  argument,  Ruffin,  Judge-,  deliver- 
ed the  opinion  of  tlie  court  as  follows  : 

RtrrFxir,  Judge. — To  tlie  grounds  stated  iii  the  former 
decree  for  the  allowance  of  commissions  the  court  has 
nothing  to  add.  They  then  appeared  to  us  sufficient  ; 
and  they  now  seem  so.  The  order  must  therefore  stand 
as  to  that  pai't  of  it.  The  otiier  point  raised  in  the  pe- 
tition was  not  free  from  difficulty  wlien  the  decree  was 
pronounced,  and  has  been  carefully  i*econsidered  now. 
The  result  is  an  increased  confidence  in  the  correctness 
of  the  rule  adopted. 

The  argument  against  it  assumes,  that  the  court  dis- 
penses with  the  production  by  anadministrator  of  bonds 
alleged  by  him  to  have  been  due  from  the  intestate  to 
himself,  or  to  have  been  paid  off  by  him  in  the  course  of 
administration.  The  want  of  those  bonds  certainly  pre- 
sented an  obstacle  to  the  credit  claimed  by  the  defend- 
ant. But  it  is  altogether  a  mistake  to  suppose  that  the 
coart  acted  upon  such  a  pnnciple,  or  allows  such  tati- 
tude  to  administrators,  as  to  give  them  credit  without 
the  production  of  the  evidence  of  trie  debt.     It  was  so 
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Dkg.  1831.    done  in  this  case ;  but  it  stands  upon  very  spedal  ani  pe- 
ckliar  grounds^ 

A  judgment  in  general  is  a  sufficient  voucher  for  the 

executory  without  going  further  back.     Here  there  was 

A   Ju^ment  a  judgment.     But  being  by  one  administrator  to  ano* 

rSbitor^ilf^in  ^^^9  *™**  therefore  incapable  of  being  enforced  at  law, 

ipenend  a  suffi-  it  was  held  by  tlie  coiirt  not  to  be  conclusive  as  a  judg- 

for*^  ^^out  ^^^^  Bu^  ^0  could  not  say^it  was  not  evidence  of  a 
other  Droof  of  settlement  between  this  administrators^  whereby  the 
a  judnnent  by  claims  of  one  of  them  against  the  estate  were  adjusted; 
an  administrator  nor  that  such  a  Settlement  ap|iearing  to  be  fairly  madoy 
^II!ktgI!^»j-  should  not,  after  more  than  twenty  years-  and  the  death 
being  a  nuUitr  of  ^q  administrator  who  was  a  creditor,  be  any  evi- 
lowed'byacouit  dence  of  the  justice  of  the  demand.  Perhaps,  under 
of  equHy  tohave  those  circumstances,  it  ought  to  be  taken  as  plenary  evi- 
jadgment.  dcnre,  and  that  if  the  court  erred,  the  error  was  in  cof- 

^ntfs^cviic^e  ^*^^^S  the  judgment,  or  rather  settlement  by  the  books 
of  a  settlement  of  the  creditor — as  was  done.    This  correction  was  mado 

mll^t^ra*^  ^^^  ^*>®  w*"^  ®^  ^'^®  ^^"•'S'  *"^  ^^  ^^^^  ("^*  *****  ^®  should 
And  after  the     do  injustice  in  this  case  by  allowing  the  whole  debt,  but) 

ySiTs  \nd*^Sie  ****^  ^*  might  be  a  precedent  drawn  to  the  aid  of  more  fraud- 
death  of  the  ad-  ulent  and  more  negligent  representatives.  The  court  al- 
wMa^a«iito^  lowed  the  judgment  therefore  to  stand,  as  to  so  much  of 
the  court  allow,  the  debt  as  was  contracted  in  the  intestate's  lifetime  and 
trator^credit  "for  ^^^^  ^^^^  debits  on  the  mercantile  books,  only  so  far 
the  judnnent,  as  tHe  unexceptionable  evidence  of  the  entries,  made  in 
evidence  of  the  thosebooks  when  there  was  no  temptation  or  opportunity 
debt«  to  commit  a  fraud  by  making  false  ones,  sustained  them. 

The  I'easons  for  tliis  were,  first,  that  thus  far,  the  debts 
were  proved  to  be  true  ones  ;  second,  that  thei*e  was  no 
ground  to  impute  to  the  administrator,  Raglandf  the  dis- 
honest admission  of  an  unfounded  demand ;  thirdly,  that 
he  had  reason  to  believe  it  just,  as  well  from  the  produc- 
tion of  the  evidences  of  debt,  as  the  oath  of  his  co-ad- 
ministrator ;  fourtlily,  fraud  on  the  part  of  Harper  was 
repelled,  as  well  by  the  fact  of  his  oath  as  the  exhibition 
and  filing  in  the  suit  of  an  account  in  detail  of  the  demands, 
and  his  affidavit  of  their  justice,  so  as  to  give  full  informa- 
tion to  those  interested  in  future  to  investigate  it ;  fifth- 
ly, that  the  specialties  ought  to  have  been  filed,  and  must 
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be  presumed  to  have  been  filed  in  the  clerk's  office  with  ^^^'  l^l- 
the  record  of  the  sQit,  and  the  loss  of  them  must  be  ta* 
ken  to  have  happened  tliere,  and  therefore  that  the  de- 
fendants, not  bang  tfie  persons  to  have  tlie  custody  ofthem^ 
are  excused  flrom  pi*oducing  tliem ;  sixthly,  that  the  death 
of  Harper  twenty  years  ago  puts  it  out  of  the  power  of 
tlie  defendants,  however  just  these  debts  may  have  been, 
to  ofTer  further  evidence  of  their  justice,  which  could  be 
heard  by  way  of  proof ;  and  lastly,  that  those  debts  are 
positively  stated  to  be  just  in  the  answer  of  Henry  Bran- 
sotif  who  was  the  surviving  partner  of  those  firms,  and* 
wlio  is  made  a  defendant  in  this  suit  as  administrator  of 
Harper. 

Whenever  ail  these  circumstances  shall  again  concur, 
to  prove  the  probable  justice  of  a  credit,  to  i-e^iel  the  im- 
putation of  fraud  or  imposition,  and  to  excuse  the  non- 
prodaction  of  more  direct  and  higher  evidence,  I  shall 
bo  prepared  to  give  to  them,  in  combination^  the  same 
force  and  efiect  they  had  in  this  cause. 

Vrr  Curiam. — Pbtitiow  dismissed. 


Spcncer  L«  Heart  et  aL  v.  Dempsby  Brtan  et  al. 

Where  a  testator  died  indebted  to  a  bank,  and  his  note  was  renewed 
by  his  executor  as  executor,  and  afterwards  discharged  by  a  surety 
who  became  lialile  subsequently  to  the  death  of  the  testator,  it  was 
held,  diatthe  surety  had.  a  right  to  be  substituted  to  the  claim  of  th« 
executor  and  tlic  bapk  .against  the  assets ;  and  the  executor  being 
in  advance  to  the  estate  by  reason  of  the  debt  which  the  surety 
had  paid,  tliat  balance  was  decreed  to  be  paid  to  the  latter  in  prefe- 
rence to  a  subsequent  assignee  of  the  executor. 

David  Barnes  was  the  executor  of  WhitmeU  Bell,  and 
upon  a  bill  filed  by  the  legatees  against  him  for  an  ac- 
count of  his  administration,  tlie  following  facts  appear- 
ed. The  testator  at  his  death  owed  the  State  Bank 
SI5OO9  for  which  Barnes  was  surety.  Afterwards  the 
note  was  renewed  several  times  by  other  notes,  signed 
by  Barnes  as  executor,  and  by  him  and  others  as  sure- 
VoL.  II.  *20 
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Dio.  1831.    ties,  until  it  was  reduced  to  8900,  when  a  note  of 

belh  IJeU,  the  widow  of  the  testator,  for  S8500»  was  sub- 
stituted for  it.  The  excess  was  used  for  the  benefit  of 
Bbtav.  Bell's  estate,  and  to  that  note  Bame$  and  Dempiey  Bry- 
an  were  sureties.  After  five  renewals,  the  note  was  a« 
gain  taken  up  by  the  discount  of  another  for  81800  sign- 
ed b  J  Barnes  as  executor,  and  by  him  and  Bryan  as  sure- 
ties* It  was  renewed  several  times  and  reduced  to 
S16OO9  when  Barnes  becoming  insolvent,  it  was  paid  bj 
Bryau.  Upon  taking  the  accounts  of  Barnes  with  the 
estate  of  his  testator,  and  allowing  him  credit  for  the 
Bote  of  S1500,  due  by  the  testator  at  his  deatli,  he  was 
in  advance  to  the  estate  the  sum  of  81375,  which  was 
paid  into  court  under  an  order  directing  a  sale  of  the  as- 
sets of  Bell  the  testator,  and  liberty  was  given  for  any 
person  to  ai>ply  for  it  by  jietition.  Under  this  order 
Muwt  and  others  filed  their  petition,  setting  forth  a  gen- 
eral assignment  of  ^^  all  the  real  and  personal  property, 
bonds,  notes  or  book  debts,  of  which  tlie  said  David 
Barnes  was  seised  or  possessed,'*  in  trust  to  convert  the 
same  into  money  and  pay  certain  enumerated  debts,  witli 
a  power  to  Barnes  *'  to  apply  so  much  of  the  aforesaid 
^^  funds  as  shall  be  requisite  and  necessary,  to  the  settle- 
^*  ment  of  his  accounts  as  executor  of  Whiimell  Bell*** 
The  petitioners  insisted,  that  the  fund  in  couK  was  the 
property  of  Barnes  at  the  execution  of  the  assignment, 
and  prayed  that  it  might  be  paid  to  them. 

Dempsey  Bryan^  on  the  other  hand,  in  his  petition,  set 
fortli  the  above  mentioned  particulars  respecting  the  dis- 
count and  payment  of  the  note,  and  insisted  that  as  the 
proceeds  of  the  note  went  to  the  use  of  Belies  estate,  he, 
the  jietitioner,  being  a  surety,  was  to  be  substituted  to 
the  rights  of  Barnes  against  the  estate  of  the  testator, 
and  had  a  better  equity  to  the  money  in  court  than  tlie 
other  jietitioners. 

Jkvereugp,  for  the  petitioners,  Heart  and  others,  cited 
BQyar4  y.  fiijffman  (4  Johns.  C  H.  450)  Jackson  v,  *«!- 
9(m  (3  Johm.  375)  Jiickson  v.  Gardner  (8  Id.  394)  Sum- 
n§r  y.  H^iUiains  ^8  Jifas^.  Ji63)  Dey  v.  Xhinham  iiJ^hns. 
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e.  R.  Its,  199)    iSf^pftenMNi  v.  BaywoBd  (Free  in  Ch.  \J^^  '^^^ 
3f  0)  TmrviUe  ▼•  JMn>A  (3  P.  I^nu.  308)  Brace  v.  Jlfor/. 
tamif  Jk  («  ML  4df }, 

lite  Mtomey  General  and  Gaston,  for  Bryan. 

HA&£t  Jadge. — ^The  defenditnt  Barnes,  bj  his  deed  of 
iiwigmfwit  in  favor  of  his  creditors,  transferred  and  as* 
-siKBed  oyer  to  the  trustees  therein  named,  considerable 
teal  and  yervomil  estate  particularly  described,  and  all 
after  real  and  personal  property  of  which  he  was  seised 
ar  poBsassed,  all  book  debts,  bonds  and  notes  of  every 
dsatriplion ;  and  Hie  larustees  are  directed  to  coUecft  the 
4eMB»  whether  due  by  bond,  note,  open  account  or  other- 
wise.    He  also  expresses  that  the  trustees  shall  have 
and  hold  the  real  and  personal  estate,  and  ckoses  in  ac^ 
tian,  and  accruing  interests,  with  the  appurtenances  &c* 
in  trust  kjc*     I  am  inclined  to  the  opinion,  that  this  ge- 
neral description  of  |yroperty  includes  any  balance  that 
might  be  due  to  Barnes  from  the  estate  of  Whifmell  BetL 
{Bayard  y.  Hoffman  4  Johns*  Ch.  R,  45D).    IN  either  is 
that  opinion  varied  by  a  clause  in  the  latter  part  of  the 
deed  of  assighment,  in  which  he  reserves  tlie  right  to  ap- 
ply so  much  of  the  funds,  as  shall  be  requisite  anc!  ne- 
cessarf  to  the  settlement  of  his  accounts,  as  executor  of 
fmimeU  Bell.     This  clause  was  only  inserted  to  secure 
that  estate  against  loss  by  his  insolvency  :   and  can  have 
no  application,    where  it  turns  out  that  the  estate  Is  in 
debt  to  him.     But  this  view  of  the  case  arises  only  from 
the  deed  of  assignment,   and  the  account  that  has  been 
taken,  and  now  made  an  exhibit,  between  Barnes  and  his 
testator's  estate.    From  that  account  it  appears,   that 
the  estate  of  WhitmelL  Bell  falls  in  debt    to   Barnes 
in  the  sum  of  Si 375.     It  is  necessary  to  consider,  how 
that  balance  arose,  and  this  leads  us  to  the  considera- 
tiM  of  MhMpsetf  Brfan's  petition.    It  appears  from  an 
exlnbit  in  the  case,   which  is  admitted  to  be  evidence^ 
that  Dempscy  Bryan  became  an  indorser  for  EH%abeth 
Bell  on  a  note  to  tlie  bank  at  Tarborough,  for  1K250O,  in 
the  year  1836  ;  tl>at  in  the  year  ISSS,  iktvUt  Barnes  the 
itefendant^  renewed  the  note  in  his  awn  name,  and  as  ex* 
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Dbc.  1831.   ecutor  for  Whitmdl  BdU  ^vith  Dempsey  Bryan  as  surety 
^^^^^^     or  indorser,  for  the  balance  of  the  money  due  on  EUtoM- 
ff,  heth  BelPs  note,  which  was  81800.    This  note  was  re- 

BmTAv.  newed  by  the  same  parties  on  the  9th  day  of  December, 
1828y  for  81600.  Suit  was  brought  upon  it,  and  the 
judgment  was  paid  off  by  Bryan.  It  is  to  be  observed 
too,  that  part  of  the  money,  for  which  Eligoabeih  Bdl 
gave  her  note  to  the  bank,  had  been  received  by.  her  hns-^ 
band.  After  his  death*  his  note  was  renewed  by  Bamts 
as  executor,  with  different  indorsers,  up  to  the  time  when 
EUcbaheth  Bell  gave  her  note  with  Bryan  as  her  indorser. 
It  appears  from  this  statement  and  it  is  admitted  by 
Bame$  in  his  answer,  that  the  money  thus  obtained 
from  the  bank  was  applied  to  the  use  of  WhitmM  BdPe 
estate ;  and  it  is  owing,  no  doubt  to  that  application  of 
it  that  a  balance  has  been  found  in  favor  of  Barnes  in 
his  settlement  of  that  estate.  For  if  Barnes  had  paid  the 
debt  due  to  the  bank,  his  claim  to  it  would  be  both  le- 
gal and  equitable.  But  that  debt  was  discharged  by 
Bryanj  and  he  ought  to  stand  in  the  room  of  BamtSf  as 
to  that  balance  coming  from  BelVs  estate  ;  for  the  mo- 
ney borrowed  from  the  bank,  which  he  had  discharged, 
^  has  produced  it  No  doubt  this  construction  of  the  tran- 
saction occurred  to  Barnes^  when  he  drew  the  deed  of 
assignment.  For  if  81600,  the  amount  paid  by  Bryan, 
is  deducted  from  his  ci'edit  in  his  account  with  Barne^ 
estate,  he  would  have  fallen  two  or  three  hundred  dol- 
lars in  debt  to  it ;  and  therefore  it  was,  that  he  made 
provision  against  loss  to  that  estate,  on  account  of 
his  insolvency. 

It  is  for  these  reasons,  and  from  this  view  of  the  case, 
that  I  think  the  prayer  of  the  petitioner  Bryan  ought  to 
be  granted. 

RuFFiN,  Judge,  dissented,  but  delivered  no  opinion. 
Henderson,  Chief-Justice. — If  Barnes^  the  executor, 
had  borrowed  the  money  of  the  bank  himself,  although  be 
might  have  applied  it  to  the  payment  of  his  testator's 
debts,  perhaps  the  equity  of  Bryan  who  afterwards  paid  the 
debt  would  be  too  slight  to  charge  the  estate  of  BeU  witb 
its  repayment     The  justice  of  the  claim  would  be  felt 
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by  all ;  although  perhaps  it  could  be  brought  within  no  i>kc.  1831. 
mle  heretofore  acknowledged  by  tiie  court.  But  I  think 
any  honest  man  would  be  unwilling  to  hold  under  the 
mere  bounty  of  one,  whose  assets  were  in  conscience  one- 
rated  with  such  a  claim.  The  property  is  certainly  be- 
nefited to  the  amount  of  the  money  paid.  This  impugns 
not  the  equity  of  the  petitioner  Hearths  claim,  for  he  is 
a  sufferer,  and  is  contending  de  d(imno  evitando.  In  thip 
case  the  money  was  borrowed  by  Bdl  himself  and  went 
to  his  use.  The  debt  has  continued  ever  since,  some- 
times in  the  name  of  the  widow^  and  sometimesr  in  the 
name  of  Barnes  the  executor.  Although  by  the  forms  of 
the  bank  this  debt  was  extinguished  upon  each  renewal, 
as  it  is  called,  by  discounting  a  new  note,  and  carrying 
the  proceeds  to  the  credit  of  the  preceding  one,  yet  in 
reality  it  is  tlie  same  debt  I  view  this  case  therefore, 
as  if  the  original  debt  had  continued  until  discharged  by 
Bryan.  And  if  this  were  tlie  case,  the  equity  is  plain, 
and  be  is  substituted  to  ttie  rights  of  the  bank,  when  they 
held  BeU*9  note.  And  notwithstanding  it  may  have  been 
cancelled,  or  delivered  by  the  bank  to  those  who  first  re- 
newed it,  and  by  them  thrown  aside  or  destroyed,  this 
court  will  set  it  up,  even  if  the  cancellation  was  made 
with  the  consent  and  by  the  directions  of  those  who  first 
renewed  it ;  for  these  were  acts  which  ought  not  to  have 
been  done  or  assented  to.  The  original  note  should  have 
been  preserved  for  those  who  afterwards  paid  the  money 
given  upon  its  surrender.  For  the  executor  gave  no 
consideration  for  it  It  is  true,  he  promised  to  pay,  but 
did  not  Bryan  has  done  what  he  promised  to  do. 
Those  not  acquainted  with  the  artificial  rules  of  tlie  bank, 
and  who  looked  at  the  transaction  itself  as  it  really  ex- 
isted, considered  it  still  the  debt  of  the  estate.  Notes 
giTcn  for  its  renewal  were  signed  by  BarueSf  as  execu- 
tor, as  principal,  and  by  himself  as  surety  ;  and  further 
he  swears,  that  he  thought  the  assets  of  the  estate  were 
hound  for  its  payment.  I  am  satisfied,  that  the  time  is 
not  far  distant  if  it  has  not  already  arrived,  when  up- 
on a  note  given  in  a  form  not  to  preclude  an  inquiry  in- 
U>  the  consideration,  as  where  it  is  signed  as  executor. 
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Dsc.  1831.    and  given  for  a  deM  due  by  the  testetor,  the  assets  mair 
be  reached  even  at  law. 

I  concur  therefore,  with  Judge  Hjlu^   that  there 
Guuiut.    giiould  be  judgment  for  the  petitioner  Bn/an. 

Pan  CvaiAM. — Dii^ect  the  fund  to  be  paid  to  the  pe- 
titioner Brifan,  and  let  each  petitioner  pay  his  own  costs. 


WhITB0IIISS 


M08E8  L.  WHITE8IDK89  W.  W.  Ekwibf,  eiiU. 

r. 
Wiijj4M  Grkbhieb  and  John  Svubrbth. 

A  purchaser  cannot  call  for  the  execution  of  a  contract  procured  fitSD 
f  vendor  while  in  a  state  of  intoxication. 

The  bill  stated  that  in  August  1820,  the  plaintiff  IF%tfe- 
stdes  purchased  for  a  valuable  consideration  from  the  de- 
fendant Qreenleef  eight  lots  in  Morganton.  and  that  fifreen* 
lee  executed  a  bond  with  a  condition  reciting  the  con- 
tract, and  providing  for  its  execution— tliat  afterwards^ 
ffhitesides  assigned  for  value  to  Erwm  and  the  other 
plaintiffs,  all  his  interest  in  the  lotSt  but  that  Greenletf 
in  order  to  defraud  them,  had  conveyed  the  lots  to  the 
defendant  Stiddrethy  who  took  the  conveyance  with  fkrll 
notice  of  the  equitable  title  of  the  plaintilis.  And  the 
prayer  of  the  bill  was,  that  the  contract  might  be  estab- 
lished and  a  conveyance  to  the  plaintiffs  decreed. 

Greenleef  in  his  answer,  denied  any  recollection  or 
knowledge  of  the  contract  or  obligation  stated  in  the  bill^ 
but  admitted  that  he  believed  from  the  information  of 
others^  that  he  had  executed  such  a  bond  at  Uie  house  of 
Jffkiterides^  while  he  was  in  such  a  state  of  intoxicatioti 
as  to  be  utterly  unfit  for  the  transaction  of  any  business^ 
and  even  insensible  of  what  he  did.  He  also  denied  that 
he  had  ever  received,  so  far  as  he  knew  or  believed,  any 
consideration  for  entering  into  the  obligation  to  convey* 

The  answer  of  Suddretk  admitted  the  puix^hase  freu 
Qreejdu  witii  notice  of  the  plaintiff's  claim,  but  averred 
that  the  plaintiff  had  procured  it  in  the  manner  stated  in 
the  answer  of  Qr^enlee* 
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The  proofs  taken  fully  supported  the  answers,  as  to  the   Die.  1831. 
tsitaation  of  OreenUe  when  the  bond'  was  procured  from    ""^^^"^^^^ 
hiflit  and  there  was  no  evidence  to  shew  what  consider-  ^"™*""* 
ation  OreefUec  had  received  ;   or  to  sliew  that  he  had  re-   Gbxbitxxs. 
ceivad  aaj,  except  an  acknowledgment  in  the  condition 
of  the  bond  that  he  had  *^  received  full  and  ample  com- 
pensation for  the  lots/' 

The  cause  was  heard  at  December  term,  Gaston  ap- 
pearing for  the  plaintiffst  and  Hogg  for  the  defendants* 

Hali.,  Judge. — ^The  plaintiflTs  in  this  case  claim  the 
specific  execution  of  a  contract,  which  they  state  was 
entered  into  by  the  defendant  Qreenlee,  for  the  convey- 
ance of  the  lots  specified  in  the  bill,  for  a  valuable  con- 
sideration. It  may  be  taken  for  granted  that  Greenlee 
signed  a  written  contract  for  that  purpose.  But  the  fact 
appears  to  be  well  established  by  the  depositions  taken 
in  the  case,  that  at  the  time  when  he  signed  it  he  was 
intoxicated,  and  not  capable  of  making  a  contract ;  that 
the  plaiiitifT  WhUesidea  was  not  only  conusant  of  his  sit- 
uation, but  was  instrumental  in  bringing  it  about.  It 
is  stated  in  the  bill  that  the  purchase  was  made  u)K)n  a 
valuable  consideration*  but  it  is  not  stated  what  that 
consideration  was,  nor  is  any  evidence  offered,  that 
WhUtndes  ever  paid  any  part  of  it,  nor  is  it  even  inti- 
mated of  what  value  the  lots  were. 

From  this  short  statement  of  the  case,  the  plaintiffs 
are  not  entitled  to  a  decree  for  a  specific  execution  of  the 
contract ;  not  because  there  are  merits  and  equity  on 
the  side  of  the  defendant,  but  because  the  plaintiff  WliiU* 
$ide$  has  been  guilty  of  a  fraud  in  dealing  unfairly  with 
a  helpless  man,  in  procuring  such  contract  to  be  entered 
into.  He  is  at  liberty  to  avail  himself  of  any  remedy 
the  law  will  give  him.  But  the  bill  must  be  dismissed 
with  costs* 

PbK   CuBIAM. — ^BlXL  IlISMItSEB. 
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Dec.  1831. 

NATHijriEt  C.  BissBU.  V.  Joseph  Bozmak. 

The  irregularity  of  a  judgment  at  law  is  no  ground  of  relief  in  equity. 
To  entitle  himself  to  relief,  the  defendant  at  law  must  show  that  ad- 
vantage was  taken  of  him,  to  preclude  him  from  a  defence  agunst  an 
unconscientious  claim. 

The  original  bill  was  filed  in  Chowan,  and  charged 
.  that  on  the  8th  of  May,  18 19,  the  plaintiff  was  indebted 
upon  a  settlement  with  the  defendant,  in  the  sam'  of 
81975  50  ;  for  which  he  gave  his  bond,  bearing  interest 
from  date ;  and  to  secure  the  same,  mortgaged  a  house 
and  lot  in  Edenton,  and  a  plantation  in  Chowan  coun- 
ty, called  New  Sweden.  This  mortgage  was  not  in  the 
usual  form  ;  but  by  way  of  an  absolute  conveyance  in 
fee,  with  a  defeasance  from  the  defendant.  The  bill  fur- 
ther charged,  that  a  short  time  afterwards,  the  State 
Bank  obtained  a  judgment  against  the  plaintiff  and  the 
defendant  as  his  surety,  under  which  two  slaves,  Jduck 
and  George^  were  sold  by  execution,  and  purchased  by 
the  defendant  for  Sl09i,  upon  an  agreement  that  the 
plaintiff  might  i^deem  them  at  any  time  upon  payment 
of  principal  and  interest,  and  that  accordingly  the  slaves 
remained  in  the  possession  of  the  plaintiff  or  his  family. 
The  bill  then  charged,  that  the  plaintiff,  a  seaman  by 
profession,  went  to  sea  and  was  absent  from  1819  to  1824, 
but  that  his  pursuits  wei*e  well  known  to  the  defendant, 
and  that  his  family  continued  to  reside  in  Chowan :  That 
on  the  10th  of  November,  1819,  he  i^emitted  to  the  de- 
fendant S800  to  be  applied  to  the  first  mortgage  ;  and 
on  the  same  account  the  sum  of  S  1,0£5  in  a  dratt,  on  the 
the  30th  of  October,  18:20.  It  also  charged,  that  the 
plaintiff  while  absent  was  obliged  to  pay  Ji.  Mgers  ^  Son 
of  Norfolk,  Virginia,  the  sum  of  S499,  besides  interest, 
which  had  been  disbursed  in  1816,  in  repairs  of  a  ship 
belonging  to  the  defendant,  of  which  the  plaintiff  was 
master,  and  which  had  gone  into  Norfolk,  consigned 
with  the  cargo  to  the  Messrs.  Myers  ;  and  that  such  pay- 
ment ought  in  this  court  to  extinguish  so  much  of  the 
debts  to  the  defendant:  And  that  the  defendant  had  dur- 
ing his  absence  sold  New  Sweden  without  the  plaintiff's 
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MXhoKitff  penniasion  or  knowledge,  and  received  there-  ^^i*  1^31. 
for  S1500.  s-^'-^^w/ 

TIU5  biU  then  alleged,  that  the  plaintiff  was  not  bound  ^"«!"^ 
to  retpajr  the  snm  advanced  as  the  price  of  the  slaves,  but  Bum  Ait 
at  his  own  election,  as  the  dercmlant  had  an  absolute 
sherUTs  deed,  and  had  never  offered  to  reconvey  ;  and 
upon  this  footing  claimed  to  be  the  creditor  of  the  defen- 
dant in  the  sum  of  i^iiS,  on  the  S9th  of  September,  1839 ; 
or  if  be  was  bound  for  the  said  sum  of  S1091,  that  he  on- 
ly owed  on  the  said  day  a  balance  of  S675. 

The  bill  further  charged^  that  in  May,  1923,  tlie  de- 
fendant instituted  an  action  on  the  %ond,  and  had  the 
writ  returned  <*  not  found,"*  with  the  view  of  issuing  a 
judictai  attachment,  although  he  knew  that  the  plaintiff 
was  then  at  sea  in  pursuit  of  Ins  calling  :  That  he  did 
issue  tiio  attachment,  and  in  Oecembcr,  1826,  took  a 
judgment  by  default,  and  upon  an  inquiry  had  damages 
assessed  to  the  amount  of  g  1959,  without  offering  any 
evidence  of  the  debt  except  tlie  bond  ;  but  that  he  filed 
ftfevoral  statements  and  accounts  in  the  suit,  showing  the 
particulars  of  his  demand  :  That  execution  issued  on 
the  judgment,  under  which  all  the  defendant's  property 
was  sold,  including  the  negroes  and  the  mortgaged  bouse 
and  lot  in  Edenton,  at  graat  sacrifice,  viz.  for  the  sum 
of  S1821,  though  worth  S6000  ;  and  except  the  slaves, 
was  mostly  bought  by  the  defendant.  It  stated  that  the 
plaintiff  returned  home  only  a  few  days  before  the  sale^ 
and  had  not  time  nor  means  for  stopping  it*  And  that 
the  defcndnnt  for  the  purpose  of  buying  at  an  under  va-^ 
lue,  dissuaded  others  from  bidding,  and  gave  out  that  ht 
would  purchase  the  property  for  the  plaintiff's  benefit, 
and  let  him  rodccm  it. 

There  were  annexed  to  the  bill  as  exhibits,  the  sever- 
al accounts  charged  to  have  been  filed  b^  t)ie  defend- 
ant in  his  suit  at  law. 

In  number  2,  the  plaintiff  had  credit  for  81500,  a^  the 
price  of  New  Sweden,  and  was  charged  witli  cash  pai|l 
as  per  receipt  8150,  and  with  various  sums  i^i|i^o.untinp^ 
in  all  to  S1308,  in  discharge  of  judgments  obtained  a- 
gainst  him — leaving  a  balance  due  him  of  S42.    The  bill 

Yi^L.  II.  ♦SI 
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Dec.  1831.  charged,  that  the  plaintiff  ne^ei-  received  directly  or  by 
agent  the  Si 50  ;  and  that  he  did  not  owe  the  judgnentd» 
or  if  he  did*  gave  the  defendant  no  authority  to  pay  them. 

Number  3  was  a  statement  of  the  debt  secured  on 
Mack  and  George ;  in  which  credit  was  given  for  the 
S80.0  ;  showing  a  balance  due  thereon  to  tlie  defendant 
of  55S84. 

Number  4  was  an  account  of  tlie  proceeds  of  the  draft 
for  SS1025.  In  it  the  plaintiff  was  charged  with  a  bond 
of  one  Taridnton  for  S421  (indorsed  by  him  to  the  d&« 
fendant  before  the  settlement  in  May,  1819)  and  inter- 
est ;  and  he  was  credited  with  the  net  proceeds  of  that 
drafts  and  with  the  sum  of  2199^  received  on  TarkintOH^^ 
note  :  showing  a  balance  due  thereon  to  the  plaintiff  of 
S880. 

Number  5  was  an  account  current,  in  which  tlie  plaintiff 
was  charged  with  the  bond  for  S1957  and  interest  there- 
on, and  S384,  the  balance  on  number  S  ;  and  credited 
by  the  above  balances  due  on  numbers  3  and  4,  showing 
thereby  a  general  balance  due  the  defendant  of  i\95% 
for  which  judgment  was  taken. 

The  plaintiff  next  submitted  to  consider  Mack  and 
George  as  mortgaged,  and  that  he  was  personally  liable 
for  that  debt,  (though  not  bound  so  to  do,)  provided  the 
defendant  would  account  with  him  for  their  value  when 
sold  under  execution. 

And  he  insisted,  that  he  was  not  liable  upon  his  in- 
dorsement of  TarkiniotCs  bond  ;  because  the  debt  men- 
tioned in  it  was  justly  due,  and  he -indorsed  it  in  April, 
1819,  and  never  received  notice  of  its  dishonor,  tiiough 
payable  on  demand. 

* 

The  prayer  was,  that  the  defendant  might  come  to  a 
just  account,  and. restore  and  reconvey  all  the  property 
bought  by  him  under  his  execution,  thus  unjustly  and 
fraudulently  obtained,  upon  receiving  what  might  b^ 
found  due,  if  any  thing  ;   and  for  general  relief. 

The  answer  admitted  the  bond  and  mortgage ;  and 
also  the  sale  and  purchase  of  the  slaves,  Mack  and  George, 
and  exhibited  a  covenant  of  the  plaintiff  to  pay  their  va- 
lue if  they  died  in  his  service,  and  an  agreement  for  their 
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redemption ;  and  averrred  that  they  continued  in  the  Dec.  1831. 
possession  of  the  plaintiff  and  his  family,  until  resold  un- 
der the  defendant's  execution  in  1824.  It  also  admitted 
the  payment  of  the  S800,  and  the  draft  for  81025  ;  and 
averred  that  the  former  was  applied  to  the  mortgage  on 
the  slaves^  and  thHt  a  special  receipt  was  taken  from  him 
therefor ;  and  the  latter  to  the  bond  debt  as  far  as  it 
would  extend,  deducting  thereout  the  deficiency  on  Tar- 
tnnien^M  bond.  And  in  relation  to  that  bond^  it  was  sta* 
ted  that  it  was  indorsed  in  May,  1819,  and  immediately 
put  in  suit :  That  Totkinion  claimed  and  pleaded  as  Set- 
oflh  mutual  demands  of  his  against  the  plaintiff,  and  had 
them  allowed  in  the  County  Court ;  that  the  defendant 
prosecuted  the  suit  faithfully  and  diligently,  and  appeal- 
ed to  tiie  Superior  Courts  where  the  same  i*esu]t  took 
place.  It  was  admitted  that  notice  was  not  given  to  the 
plaintiff;  and  the  reason  was,  that  he  did  not  know 
-  ^here  a  notice  would  reach  him  abroad,  and  he  was  bim- 
ifelf  the  plaintiff's  agent  here. 

The  answer  denied  any  knowledge  of  tlie  payment  to 
Myers  4"  Son  charged  in  the  bill ;  and  alleged  that  he  did 
not  owe  themy  and  that  according  to  the  plaintifl  's  own 
shewing,  it  was  due  in  1816,  and  therefore  barred  by  the 
statute  of  limitations — which  the  defendant  insisted  on^ 
It  also  denied  that  he  gave  the  plaintiff  any  orders  or 
authority  to  make  such  payment,  or  that  he  did  make  it 
before  the  judgment  at  law. 

The  defendant  adnritted  the  sale  of  New  Sweden  for 
81500 ;  but  exhibited  the  plaintiff's  letter  written  at  sea^ 
and  dated  July,  1819,  requesting  him  to  sell  it  at  that 
^ice  and  pay  himself:  And  it  stated  that  about  that 
time  many  of  the  plaintiff's  creditors  obtained  judgments 
against  him,  and  were  about  selling  his  proiierty  by  ex- 
ecution,  which  induced  the  defendant^  as  his  friend,  to 
apply  the  Si  500  to  the  discharge  of  those,  instead  of  re- 
taining it ;  and  he  did  pay  the  debts  mentioned  in  exhi- 
bit number  2,  aj^nded  to  the  bill :  And  as  to  the  fHiSO 
Iherein  charge  that  he  paid  it  to  the  plaintiff's  wife  for 
the  support  of  her  family,  and  gave  it  to  Mr^  Barnefff 
who  was  her  friend  and  relative,  and  lived  Mith.hor?  igy 
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Dee.  1831.  deKv^  to  h^f  and  t<M>k  Ms  H^ceift  tliferefor^  «8  defend- 
ant thovglit ;  but  has  since  dia^y^rM  that  «¥r«  BariMy 
tvrote  iU  but  did  did  not  atgn  it :  Btit  be  ^kvttrrei  thb 
fact  to  be,  that  be  pM  it. 

The  enity  attacfanketkt  and  judgment  were  also  adnit* 
ted  ;  And  the  answer  stated,  that  thel<^g  absence  <>f  the 
plaintiff,  the  lai*ge  ambmiK;  of  the^ebt  and  the  redictleli 
of  his  property  fonttel  the  iAdnceftie*t  lo  ft.  The  de* 
fendant  denied  all  thie  allegations  «f  fraud  ihi  rdatton  td 
the  injustice  of  tfie  rerfoirer^,  his  views  in  obtaining  it^ 
ot*  the  use  of  any  unfair  means :  H^  ktefHod  that  he  ste* 
ted  the  accountis  and  filed  them,  lo  ^elfa^w  to  the  |dflinHir 
hnd  to  the  world  Ihe  fttirness  of  the  transacti6A  ;  aMd 
that  the  suit  was  atiemted  to,  hjj^n  the  trial,  bjr'ttie  sanw 
Mr.  Barney 9  who  was  an  attorney  of  thatcoiA%  ^nd  dM 
not  upon  liiat  occasion  object  to  ttie  81 50  daimed  npott 
his  receipt :  He  denied  expressly  any  unfaimeM  in  the 
sale,  or  that  ho  induced  any  person  not  to  bid,  or  wiiAi- 
ed  to  do  so,  or  caused  it  to  be  understood  that  he  ivouM 
buy  for  the  plaintiff,  or  that  U  was  so  understood:  And 
he  averred,  that  when  the  plaintiff  arrived  at  home  Im 
offered  to  stop  the  execution*  if  his  debt  was  secured  to 
be  paid  in  any  reasonable  time ;  but  the  plaintiff  itjec^ 
ted  the  ofl^r,  and  would  do  nothing — whereupcfh  the  sale 
took  place,  and  he  uiiged  many  persons  to  bid»  as  lie  wa> 
afraid  his  debt  would  not  be  satisfied^  te  tumed  mit  to 
b^  the  fact,  although  the  effects  brought  fidr  prices ;  a{nil 
he  averred,  that  the  whole  debt  recovered  -wan  ]^ust  aiid 
true. 

The  defendant  filed  a  cross  bill,  seeking  discovery  fihom 
the  plaintiff  on  many  points,  and  charging  vaitous  mttt* 
terS,  in  order  that  a  final  adjuj^tment  of  all  raatlera  of 
c6ntrov«lrsy  nrig^it  be  effected ;  the  only  parts  of  which 
it  is  material  to  state  are,  ttiat  it  T«charged  the  matter 
stated  in  tlte  original  answer^  toiicbing  the  spedal  «e* 
ceipt  fbr  IBSOO  ;  Tarkintm*$  bond  ;  the  payment  of  St56 
t6  ^he  %ife  of  the  plaintiff,  mr  Mr.  ^Bmrmy  for  Iker*  and 
the  im^rment  dTihe  judgments  <agatnsti;hte|ri»iiitiff ;  mti 
Hcfif^ht  diitfrov^ry  w4iether  the  plaintiff  hlhd  not  iqipointisd 
Mmf 'ftie  4ef(Mdttnt,  (his  aigetrt;  oraOtmgttd  ttrnto^iay 


iM0  d^bto ;  ftho  wlvethw  the  aet-eft  aUowed  to  2\»iEUi-  Btc.  1831. 
Imi  iFere  ttot  4tte ;  asd  wbetber  the  |»Iaiiitiff  bad  not 
baea  infimnad  by  his  wife  aad  did  aot  heKeTe^  tiiat  she 
iwoei?^  the  awn  of  8150  from  Mm  ;  and  that  he  night  B*«»^>r. 
deliver  up  tte  receipt  and  defeasance  originally  giren 
far  the  plantation  and  lots,  to  be  cancelled ;  And  prayed 
fnrther  a  final  settlement  of  all  ftMrtters  between  the  par* 
ties ;  and  particularly,  that  the  defendant  aught  be  fore- 
closed firmn  all  power  or  right  of  redemption  in  the  mort- 
gaged premises.  If  he  had  any. 

The  original  plaintiiT  in  his  answer  to  the  cross  Mil 
inai^leli.  timt  Vie  liiiala  of  JMnnf<hi*s  note  was  dae ; 
and  that  he  was  disehai^^  at  law  and  in  eqnity  vpoil 
Ub  Indorsement,  fer  want  of  notice^  especially  jis  he  was 
Boot  in  Edenton  whfile  the  bond  was  in  suit  and  con- 
versed with  :the  defendant,  wlm  did  not  inform  liim,  that 
ke  was  looked  ^ 

He  admitted  the  authority  given  by  Mm  to  sell  New 
Sweden,  bat  denied  that  he  recollected  reqaestlfrg  <he 
plaiflftiff  ta  pay  any  debts  Cnr  him,  and  averred  that  he 
did  not  hrtievie  he  had  ;  and  insisted  that  if  he  had,  pay- 
ment angliit  to  have  been  made  before  Ihe  costs  were  in- 
curve:  He  did  not  deny  Hiat  he  owed  the  debta  paid 
by  the  defendant.  He  exhibited  the  defeasance  and  the 
receipt  for  1 900  ;  which  was  expressed  to  be  on  account 
ef  the  redemption  of  the  negroes:  tut  -he  alleged,  thttt 
this  was  done  by  the  drfendant  contrary  to  \m  orders. 
As  to  iShe  i  150  the  answer  was  evasive  and  nnsatisfac- 
tory  ■  'fuaHfying  a  general  denial  made  upon  the  infor^ 
naatimi  of  the  wife,  as  «t  first  drawn,  by  interlvneiUrton, 
so  as  to  malBe  it  special  and  equivocal,  the  defendant 
a«ying«  <<  ke  had  no  knowledge  of  tiie  payment  to  M.  A 
Hjssstf.  (hy  the  kands  of  G.  W.  Barmy,)  and  had^midcr- 
staod  from  bar,  and  ao  bdieved,  that  be  never  did  pay 
said  money  (to  Barmy  albresaid''). 

IrtiM  and  Kinttey,  for  the  plaintiff. --A  court  df*cqnity 
wW  set  aside  a  juOgmeitt  at  law  obtained  by  fraud,  or 
if  %y  addderit  the  dtfendatft  had  not  an  opportunity  of 
ttlrgfatg  his  defence.  Or  where  the  fflaintfff  at  !irw  has 
Hied  hnpaopermeMs to  obtain  possession  of  the  dtffen- 
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Die.  1831.    danf  8  propeKy  at  the  sale,  at  less  than  lis  value,  the 
'^^^^     court  wiJl  declare  bim  a  trustee  and  compel  hfan  t»  ac- 


o.  count  for  the  proftts.     (Gainshoroitgh  v.  €Hff&rd^  2  F. 

BosMAir.      f^^^^  424^   JTrtttw  V-  Dalt,  1  Wefe.  8.  Dateman  v.  IFftto^ 

1  ^cA.  ^  Z^/  205.  Barnesley  v  Faw^/ir.  1  Fm.  fi?r.  2M. 

Mitchell  \.  Harris,  fi  Fe*.  Jr.  1S5.  CramtinDnY.  Johntmy 

8  Fe«.  iro.  IFAt/tf  V.  EaU,  12  Fm.  324.) 

Gaxfon,  eofifra,  cited  HavendetCs  Sttp.  264. 

RuFFiiCy  Judge,  having  stated  the  case  asjibove^  pro- 
ceeded: 

It  is  insisted  for  the  original  fbAnUff  Biudlj  thatthis 
is  the  case  of  a  judgment  obtained  by  fraud,  where  the 
defendant  was  prec^luded  from  bis  defence,  and  will  b^ 
relieved  in  this  court.  It  is  alleged  too,  that  it  was  ir- 
regular, and  in  a  case  not  proper  for  a  judicial  attach- 
ment, and  therefore  this  court  will  put  the  party  bac^ 
into  possession  of  the  property  bought  under  it  by  the 
plaintiff. 

The  first  observation  called  for  by  these  positions  is^ 
that  all  matter  of  irregularity  is  out  of  tlie  case  here. 
That  is  a   matter  of  legal  jurisdiction,  aiul  Mt  the 
foundation  for  coming  into  equity,  except  so  far  as  it 
may  be  evidence  with  other  tilings  of  a  fraud— as  where 
those  proceedings  denote  an  anxious  hurry  to  put  a  de- 
mand, proved  aliunde  to  be  unfounded,  through  the  forms 
of  legal  proceedings.     The  legal  proceedings  must  be 
deemed  right  in  this  court,  until  the  injustice  of  the  re- 
covery  is  shown  by  proof  extrinsic  of  those  proceedings 
themselves.     I  f  therefore  the  process  of  judicial  attach- 
ment were  not  pro|ier,  that  will,  of  itself;  not  avail  the 
plaintiff.     It  was  allowed  by  the  proper  tribunal,  md 
the  judgment  founded  on  it  must  be  taken  to  bt  cobqIu^ 
sive  here,  although  by  it  a  recovery  is  made  without 
having  the  party  personally  in  court    It  is  not  for  us 
to  say,  that  it  is  iniquitous,  when  tlie  court  of  law  sup- 
ports  it ;  much  less,  when  the  legislature  gives  in  cer- 
tain cases  that  proceeding,  and  in  others  that  by  origi- 
nal attachment ;  in  each  of  which  personal  defence  iy 
seldom  madc^  though  it  is  supposed  that  it  may^  ajid^inr 
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tended  that  it  shall  be  in  all.  The  plaintiff  must  there-  Die-  193U 
fore  further  show*  that  advantage  was  unduly  taken  of 
him  bj  the  use  of  this  remedy*  in  such  a  way  as  was  in- 
tended and  did  preclude  him  from  defence;  and  secondly, 
that  for  want  of  such  defence  a  I'ecovery  was  effected, 
iiot  luereiy  of  sums  not  duly  proved  on  the  trial,  or  of 
sums  which  could  not  upon  defence  he  recovered  from 
hinn  in  a  court  of  law,  but  which  the  plaintlffat  law 
could  not  recover,  or  having  recovered,  cannot  retain 
With  a  good  conscience  by  the  law  of  this  court.  If  in- 
deed a  judgment  for  a  true  tlebt  be  iniquitously  used,  the  has^b*  in^^mi^iS- 
court  will  annul  what  has  been  done  under  it.  Such  was  toualy  used*  a 
the  case  of  Lord  Cranstuwn  v.  Johnston  cited  for  the  plain-  wiU  annuT  wiba^ 
tiff  from  3  Ves.  170,  and  5  Ves.  277.  The  defendant  was  ^  ^V'^  ^»« 
pretending  to  treat  with  the  plaintiff  in  England  for  the 
purchase  of  the  estate  at  private  sale,  and  ^hile  he  was 
thus  amusing  him,  and  putting  him  off  his  guard,  and  - 
his  propositions  were  made  with  that  intent,  he  gave  se- 
cixt  instructions  to  an  agent  to  proceed  according  to 
some  summary  colonial  method  to  bring  the  estate  into 
market,  and  purchase  it  for  him.  It  w^as  brou^t  to 
sale,  auti  the  proceeding  so  shocked  those  present,  that 
every  one  considered  a  good  title  would  not  be  had  under 
tiic  sale ;  and  nobody  bid  but  the  agent,  and  he  pur- 
chased. No  court  could  sustain  such  a  transaction. 
The  debtor  was  lulled  to  sleep ;  the  ^creditor  made  the 
title  doubtful,  and  under  that  disadvantage  brought  it  to 
sale  ;  competition  was  suppressed  ;  and  he  bought  at  a 
gi-eat  undervalue.  His  purchase  was  set  aside  on  the 
score  of  fraud.  Allegations  are  made  in  the  bill  of  con- 
duct on  the  part  of  Boxman  at  tlie  sale,  in  some  i^espccts 
of  the  same  character.  But  they  are  denied  in  the  an- 
swer, and  unsupported  by  proof.  He  could  not  have 
held  out  the  idea,  that  he  was  buyiug  for  Bissem  and 
would  allow  him  time  to  redeem  ;  for  the  latter  had  just 
defied  him,  and  given  him  distinct  notice  that  he  would 
not  redeem,  but  seek  to  set  the  whole  aside.  And  wit- 
nesses speak  of  facts  which  prove  that  Boxman  urged, 
bidders  to  give  fair  prices  for  all  hut  the  furniture,  which 
he  suffered  to  bo  bought  in  low*  by  friends  of  BUselL 
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1>BG.  1831.       Then  the  cause  stands  entirely  as  te  the  eyidence  of 
ttnmif  upon  the  justice  or  injustice  of  the  recoTery.  And 
T^      upon  that  head,  I  must  repeat,  that  in  this  court  the 
Baiiuv.     qaestion  iSf  not  whether  the  recovery  was  strictiy  pro- 
per by  the  rules  of  law,  but  whether  it  was  against  con- 
science to  assert  such  a  demand,  and  to  receive  payment. 
Both  the  conscience  and  law  of  the  case  are  in  general 
presumed  in  favor  of  the  judgment  of  the  court  of  law — 
which  is  taken  to  be  conclusiTe  here  as  in  another  court 
of  law,  unless  under  particular  circumstances.  {WhUe  v. 
HW,  12  Ves.  3«4.)    The  court  in  an  ordinary  case  would 
therefore  not  put  the  plaintiff  at  law  to  any  re-proof  of 
his  demand.    But  here,   as  there  is  some  evidence  of 
where  there  an  express  agency,  and  there  certainly  was  a  confiden- 
ts a  confidential  ^j^|  relation  to  some  extent  between  the  parties,  and  the 

relation  between       .  „  ,   .      ,    ,  ^ 

the  plaintiff  and  sutt  was  actually  Undefended,  some  proof  was  necessary 
defendant  at  law  -    ^|   ^^^     ^„j  ^^^  defendant  here  has  offered  it  of 

a  court  of  equity 

will  set  ande  a  a  kind  Mitirely  satisfactory,  as  far  as  it  was  necessary 

^&^d[^fome'  *^  "^*  ***®  charge  of  fraud.  He  proves  iiicontestably 
proof  was  offei^  the  payment  of  the  several  sums  as  and  for  debts  from 

the  plaintiff  to  other  persons.  There  is  no  doubt  he  was 
out  of  pocket  to  the  extent  recovered  for  those  items ; 
and  in  the  answer  to  the  ci^oss  bill,  Bissell  will  not  deny 
either  of  those  debts,  nor  that  he  I'equested  Bo»man  to 
pay  them  ;  but  only  that  he  does  not  remember  such  a 
request — while  two*  of  the  witnesses,  one  of  them  an  oA*- 
cer  wlio  had  some  of  the  executions,  prove  that  BisseU 
said  Boxman  was  his  agent,  and  referred  the  officer  to 
him  for  payment.  It  Is  not  certain,  that  notice  was  re^ 
fahl^I^u'^c^  quired  upon  Tarkinton*s  bond.  If  one  indorses  a  note 
which  nothing  is  upon  whicii  nothing  is  due,  it  is  a  fraud.     Notice  does 

and  notice  Uun-  ^^  S**^^  '  because  tlic  party  already  knew  that  payment 
necessarytosub-  had  been  made,  and  no  further  payment  could  be  obtain- 
jec     ein    reer  ^^     ^^  .^.^  clearly  appeared  here,  that  the  set-off  was 

just,  and  that  BisseU  was  aware  of  it,  there  would  be  an 
end  of  the  question  even  at  law.  But  Tarkinton  does 
not  swear  precisely,  that  his  demand  was  a  true  one. 
He  proves  however,  as  the  record  of  that  suit  does,  that 
lie  pleaded  and  obtained  the  set-off ;  that  Bo»man  con- 
tested both  in  the  County  Court  and  upon  appeal,  and 
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Bissiu. 
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l^rosecated  the  suit  bona  fide.  It  is  to  be  recollertedy  that  !><«.  I83li 
our  inquiry  here  is,  was  there  fraud?  Had  not  Bo%ijyin 
a  right  then  to  consider,  that  TarkintoiCs  sct-ofT  was  just? 
Was  it  dishonest  in  hiin  who  had  lost  the  money  by  judg- 
ment of  a  court,  to  treat  that  judgment  as  rightly  given? 
The  question  carries  its  own  answer.  Tlie  remaining  item 
contested  in  Bo^maiCs  account  is  that  of  g  150  paid  to 
Mrs.  Bissell.  This  is  positively  sworn  to  by  liim  in  his 
answer.  A  witncsss,  his  son,  says  he  counted  out  tiie 
money  to  carry  to  her,  though  tlie  son  did  not  sjee  him 
)iay  it.  M\  Barney  says  he  has  no  recollection  of  re- 
ceiving that  sum,  but  that  the  receipt  for  it  was  written 
by  him,  and  he  cannot  account  for  the  want  of  his  sig- 
nature ;  that  he  was  not  the  genera]  agent  of  BlsseU, 
but  often  acted  in  his  afiairs  at  tlie  request  of  himself  or 
his  wife,  and  sometimes  without  request,  because  he 
thought  it  for  his  benefit.  And  he  states  that  Mrs.  Bis- 
«e£^  talked  of  getting  money  from  Boxmatif  but  be  does 
not  know  whether  she  did  or  not.  Tlie  direct  testimony 
of  BisseWs  wife  cannot  be  bad  to  the  |>oiiit.  But  he  is 
interrogated  in  the  cross  bill  as  to  the  information  de- 
rived finim  her,,  and  his  belief;  to  which  he  answers,  as 
if  making  a  special  avoidance,  not  by  way  of  general 
denial,  but  qualifying  that  denial,  as  first  framed,  by 
restricting  tlie  statement  made  by  her  to  this  ;  that  she 
did  not  receive  that  sum  by  tlie  hands  0/  Barnei/f  and 
that  he  believes  that  Box>mau  did  not  pay  tbe  money  to 
Barney  aforesaid.  This  is  special  pleading  on  oath,  and 
so  plainly  evasive,  as  almost  to  amount  to  piH)of  of  itself, 
that  Mrs.  BisselL  did  in  some  way  receive  the  sum  ;  and 
at  all  events,  with  the  other  evidence,  establishes  the 
fact  to  an  extent  so  nearly  amounting  to  a  moral  certainty, 
as  to  leave  no  ground  for  imjjeaching  the  judgment  upon 
the  score  of  conscience. 

The  remaining  ground  on  which  Bissell  contests  the 
judgment  at  law,  is  that  of  a  mutual  demand  for  money 
paid  Myers  ^  Son  for  the  disbursements  of  a  vessel  of 
tht  defendant.  These  disbursements  occurred  in  Febru- 
ary»  1816,  when  Messrs.  Myers  had  effects  of  Ba^iman 
In  their  hands  to  a  large  amount.     They  several  times 

Voi.  II.  »«2 
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Die.  1831.    rendered  accounts  to  Barman,  and  paid  the  balances ; 
in  which,  they  say,  this  sum  was  omitted  through  baste 
and  mistake.     In  July,  1820,  they  applied  to  BigsM 
then  in  Norfolk  for  payment ;  which  he  refttsed  upon 
the  ground  that  he  was  not  liable  and  of  length  of  time,  and 
referred  them  to  Bo%man.  Of  this  Bissell  advised  Boxman 
under  date  July  1 8th,  and  on  the  same  day  Myers  forward- 
ed the  account  to  Bo%manf  who  refused  to  pay  it ;  where- 
upon it  was  put  into  an  attorney's   hands,  but  no  pro- 
ceedings, of  law  seem  to  have  been  had.     BisselL  had 
effects    in    the    hands    of  Messrs.  Myers^  and  among 
them  a  bill  on  the  West  Indies,  which  they  were  to  col- 
lect for  him.     They  failed,  and  made  an  assignment ; 
and  up  to  that  time  had  i*eceived  payment  from  no  quar- 
ter     But  in  May,  1824,  they  write  to  BisselU  tliat  in 
1822  their  correspondent  in  Jamaica  had  given  them 
credit  far  the  bill,  which  they  had  not  noticed  until   a 
late  overhauling  of  their  books  and  papers.     They  then 
advise  him,  that  they  liave  given  him  credit  for  that 
Bum  ;  and  to  liquidate  it   have  charged  to  him  the  brig 
William's  disbursements.     Whether  Bissell  was  origi- 
nally liable  for  that  debt,  or  could  pay  it  after  eight 
years  and  his  former  refusal,  and  thereby  charge  Bo%mau 
upon  the  new  contract  to  himself,  after  the  latter  had 
refused  to  pay  Messrs.  Myers  themselves ;  or  whetiicr 
this  charging  by  bankrupts  in  discharge  of  a  debt  fi*om 
themselves  be  such  a  payment  as  ren(]ers  Boccman  a  debtor 
therefor  ;  are  questions  not  necessary  or  proper  now  to 
be  decided.     They  will  come  up  more  properly  upon  the 
accounts  hereafter  to  be  taken,  on  another  branch  of  the 
cause.     But  taking  Bozman  to  be  now  liable  for  that 
debt,  it  entirely  fails  as  evidence  of  fraud  in  taking  tlie 
judgment     In  that  point  of  view  it  is  subject  to  this  de- 
cisive observation.      Boxman   contested  that  claim  as 
againstthe  original  claimants;  and  at  the  time  of  taking 
the  judgment,  was  not  only  ignorant  that  the  debt  was 
charged  to  Bissell;  but  the  latter  was  also  ignorant  of 
it.     For  the  judgment  was  in  December,  1823,  and   the 
letter  of  Messrs.  Myers  to  BisseU  is  dated  May  28th,  1 824. 
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It  iiHi»t  therefore  be  declared,  that  the  judgment  wes  ^*^'  ^^^ 
for  a  jiifit  deht,  ^hich  BoTiman  might  in  good  conscience 

receive* 

This  would  dispose  of  the  original  l)i]l,  as  it  is  not 
firamed  on  the  foot  of  the  mortgages  and  the  right  of  re- 
flemption.  Indeed  it  denies  the  obligation  at  any  time 
on  Busdl  to  redeem  the  slavea.  The  gravamen  of  it  is 
the  fraud  in  getting,  by  an  irregular  pi-ocecding,  a  judg- 
iHent  at  law  for  a  debt  not  due,  and  using  the  execution 
iniquitsuslj.  It  sets  out  indeed  the  original  debts  and 
nor^age ;  but  it  is  only  to  show,  that  they  had  been 
discharged;  and  there  is  no  question  made  in  the  billi 
upon  the  right  of  the  mortgagee  to  sell  the  mortgaged  es* 
tates  for  that  debt ;  but  the  prayer  is,  to  set  aside  the 
execution  sale.  Upon  the  grounds  relied  on,  there  is 
BO  foundation  in  the  facts  to  supjiort  the  prayer  ;  and  the 
hill  ought  to  be  dismissed,  and  would  be  dismissed  at 
once  were  the  plaintiff  not  entitled  to  relief  upon  other 
parts  of  the  pleadings.  For  which  reason,  bntli  causes 
will  be  retained,  until  the  case  shall  be  finally  disposed  of. 

It  has  however  been  further  insisted  for  Bissellf  that 
the  sale  under  execution  does  not  bar  redemption,  but 
being  for  tlie  mortgage  debt,  leaves  that  equity  untouch- 
ed, especially  as  to  those  parts  purchased  by  the  mort- 
gagee.    This  depends  upon  the  construction  of  tlic  act  of 
1812.     The  question  was  touched  in   Cox  v.  CVnuj;,   (2      ifthcmortg*- 
JDev.  Bep.  502,)  and  was  then  said  to  be  a  difficult  one.  gee  obtains  judg 
Upon  further  consideration  I  think  it  extremely  diQiciilt  cution''"for  ^the 
—in  reference  as  well  to  the  case,  where  a  stranger  mortgage  debt. 

.  ,     .  1     i.      XI  X      ^      i«i  4.    ^nd  under    the 

purchases  when  the  sale  is  made  for  the  mortgage  debt,  ^^^    ^f  jgis, 
known  so  to  be,  as  where  the  mortgagee  himself  does.  ^I^^'^^^  ^^:^ 
In  this  cwic,  however,  it  does  not  arise.     As  to  the  pur-  ^p  redemption, 
chases  by  others,  they  are  not  made  parties  to  the  ori-  "^^^^f^^^^^^ 
ginal  hill,  if  tliat  were  properly  a  bill  to  redeem  ;  and  jg  the  relation 
consequently  their  tiUes  are  confirmed,  and  the  price  or  ^^^^^^^^Xa- 
the  vakie  taJk^n  as  a  substitute  for  the  px'operty.     As  txi  gov    affected 
those  made  by  BMman  himself ;  taking  a  sale  wider  an  thereby  ?  Qt#.  . 
execution  to  he  a  statute  foreclosure,  it  must  be  admitted, 
thai  it  is,  as  jet,  a  doubtfol  Aod  nnsettled  doctrine  ;  and 
beijqg  ao,  ibe  ci^Utor  has  .foiMidhij(»3elf  under ^neces- 
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Dkc.  1831.   8ity  of  coming  hero,  to  a<?k  tliat  his  cleFeRsiinre  may  be 

^^'^^'^^*^    brought  into  court,  his  title  confirmed,  and  the  mortga* 

r.  gor  foreclosed.     ?>|uity  does  not  lean  to  foreclosures^ 

BosMAir.     especially  at  slwirt  hand.     It  is  true,  that  after  what  it 

But  where  a  (jepnis  reasonable  time,  it  gives  the  mortgagee  thebene^ 

mortgugee  pur-  o  rt  o 

chases  at  a  she-  fit  of  the  condition  in  law,  and  declares  his  estate  abac- 

med  r^  bUl"to  ^^^'  ^^^  *^"^  '•''  ^^'*  ***  ^^  ^  ^^^®  ®^  hardship,  and  often 
have    his   ti-     to  produce  injustice.     Hence  any  consent,   express  or 

hcld^that^li  implied,  is  seized  as  an  occasion  to  open  the  estate  to 
thereby  consent-  redemption  upon  payment  of  the  debt,  which  is  the  real 
csute  to^'re-  ^  j"stice  between  the  parties.  If  therefore  upon  a  bill  to 
demption.  redeem  after  any  length  of  time,  the  defendant  9ubmit  to 

i-edemption,  it  will  be  decreed.  {Proctor  v.  OaUt  2  Jik* 
140.)  So  if  the  mortgagee  get  a  decree  of  the  court  of 
equity  itself  for  foreclosure,  and  afterwards  take  out 
process  upon  any  collateral  security  for  the  same  debt, 
he  waives  tlie  decree,  if  the  mortgagor  chooses.  {Dash- 
If  after  fore-  ,^,^,^  ^-^  Blijthwny.  1  Eq.  Ca.  Mr.  317.)     The  reason  is, 

closure  the  mort  j  j  i  /  y 

gagee  in  any  he  treats  tlic  debt  as  still  due,  and  therefore  his  title  as 
S^'^dlbt^s'^tiU  "^^  absolute.  Much  more  here,  where  the  title  is  very 
due,  the  account  doubtful  in  law,  shall  a  bill  for  further  foi*eclosure.  iff 
will  be  opened.  ^^.^^  ^^^  ^^^  expression,  remove  that  which  I  will  not 

say  has  taken  place,  but  may  have  taken  place.  It  is 
true,  the  cross  bill  does  not  unequivocally  admit  the 
.right  of  i-edemption,  but  prays  for  foreclosure,  in  case 
the  (debtor  has  the  right.  For  this  purpose,  this  is  the 
same  as  a  general  prayer.  The  court  is  asked  to  inves- 
tigate the  accounts,  and  settle  the  title.  Upon  the  foot- 
ing therefore  of  the  cross  bill,  the  case  is  open  for  re- 
demption upon  payment  of  principal  and  interest,  allow- 
ing to  the  debtor,  in  the  accounts,  credit  for  the  value 
or  price  of  such  parts  of  tfie  mortgaged  effects  as  third 
persons  bought ;  and  a  reference  will  be  ordei-ed  ac- 
cordingly. No  directions  are  given  about  the  applica- 
tion of  the  payments  of  the  proceeds  of  the  sales  to  par- 
ticular debts,  as  would  have  been  necessary,  had  the 
judgment  at  law  been  impeached  by  the  decree  ;  but  as 
that  stands  untouched,  and  it  is  a  common  equity  for 
mortgagees,  as  against  the  mortgagor  himself,  to  tack 
judgments^  the  whole  debt  must  be  considered  as  the  in- 
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cuubrance,  subject  to  such  reductions  as  the  debtoi*  can  ^^^  i^l* 
make  appear  before  the  master.  -v-^^^**./ 

Pbb  Curiam. — Decree  AccoRDiirGi.T.         «. 

NOSPLKRT. 


Abraham  Tiixifes  et  ah  v.  Nathaniel  Norfleet. 


AMiougli  an  executor  cannot  purchase  at  his  own  sale,  yet  if  he  does, 
and  there  is  no  fraud,  but  he  pays  the  purchase  money  for  the  use  of 
the  estate*  and  bis  accounts  are  settled  and  acquittances  given  by  the 
legatees  without  the  exercise  of  undue  influence  on  his  part,  he  can- 
not, after  tiie  lapse  of  twenty-nine  years,  be  declared  a  trustee  for  the 
legatees  of  the  slaves  purchased  by  him. 

The  bill  was  filed  in  the  year  18£6  in  Caswell.  The 
plaintiffs  charged  that  their  father  Hexekiak  VUlines  was 
a  resident  of  Nansemond  county,  in  the  State  of  Virginia; 
that  by  his  will  he  left  several  specifir  legacies,  and  all 
the  residue  to  his  wife  and  three  children,  to-wit:  the 
plaintiff*  jfAm^am.  a  son  Thomas  who  was  dead,  and 
whose  administrator  was  a  party,  and  a  daughter  JV^ncy, 
and  appointed  his  wife  and  the  defendant  executors,  and 
died  in  the  year  1784  ;  that  a  large  personal  estate  of 
the  testator  came  to  the  hands  of  the  executors  ;  that  the 
widow  also  died  eight  years  after  the  testator,  having 
Intermarried  with  one  Jones  who  was  also  dead,  when  the 
assets  came  to  the  hands  of  the  defendant  alone; 
that  the  defendant  at  two  several  sales  of  the  slaves 
of  his  testator  made  by  himself,  bought  negroes  JBtf- 
mnnd^  JdiUy  and  Penny  at  an  under  value ;  that  at 
the  death  of  the  testator  his  children  were  infants 
of  tender  years,  and  upon  their  arrival  at  full  age  were 
entirely  unacquainted  with  the  situation  of  their  fathci*'s 
estate;  that  in  the  year  1789  the  defendant  went  to  Eu- 
rope and  was  absent  until  the  year  1797,  wlicn  upon  his 
return  he  became  very  anxious  to  settle  his  accounts  as 
executor,  and  procured  the  plaintiff*  Mrahamt  then  a 
minor,  to  be  appointed  guardian  to 'the  other  children  of 
•the  testator,  and  by  his  influence  procured  thi*ec  incompe- 
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Db€.  1831.  tent  peraons  to  be  appointed  by  tlie  Countj  Court  of  Nno- 
semond  commissioners  to  settle  his  accounts  ;  that  by 
tlicse  means  and  from  the  confidence  which  the  plaintiff 

NoBFLBST.  Mraham  had  in  him,  the  defendant  procured  a  settle- 
ment of  bis  accounts,  and  prevailed  on  the  commissioners 
to  sign  it,  and  paid  to  the  plaintiff  Abraham  a  balance 
thereby  appearing  to  be  due,  and  took  an  acquittance 
therefor  ;  that  shortly  after  the  settlement  the  defendant 
removed  to  the  county  of  Person  in  this  state,  and  pi«e- 
vailed  upon  the  plaintiff  Mraham  to  accompany  him  and 
bring  with  him  his  infant  brother  and  sister,  and  for 
several  years  treated  them  with  great  kindness;  lliat 
the  plaintiffs  and  defendants  had  resided  there  ever  since ; 
that  Tliomas  died  in  the  year  1825,  and  that  Mmcg^ 
one  of  the  plaintiffs,  while  an  infant,  intermarried  with 
one  J^cKissack,  who  died  in  1818. 

The  plaintiffs  then  charged,  that  recently  upon  a  visit 
to  Nansemond,  they  had  discovered  that  the  defendani^ 
in  his  account  taken  before  the  commissioners ,  bad  not 
charged  himself  with  the  sales  of  any  negroes  saade  by 
him.  nor  with  the  hire  of  the  negroes  dui^ng  the  time 
they  remained  in  his  hands,  ami  in  fact  had  not  return- 
ed any  account  of  sales,  but  had  chsu'ged  himself  a  gross 
sum  of  £  847  13  for  sales  of  all  kinds  of  property,  and 
neither  had  he  delivered  to  tlie .  plaintiff  Jbruham  the 
slaves  which  he  had  purchased.  Tlie  prayer  was,  that 
the  defendant  tnight  be  decreed  to  be  a  trustee  for  the 
plaintiffs  for  the  negroes  bought  by  him,  and  their  in- 
crease, and  that  he  might  come  to  an  account  of  his  ad- 
ministration .of  the  estate  of  their  father,  luid  pay  them 
any  balance  which  might  be  due. 

The  defendant,  in  his  answer,  relied  upon  tlie  lengtli 
of  time  which  had  elapsed  since  the  settlement,  and  in- 
sisted that  tlie  sales  had  been  fairly  and  properly  made-, 
and  the  account  honestly  stated:  He  also  averred  tltat 
as  to  the  hire  of  the  slaves,  he  had  no  rccollectioii  of 
having  received  any,  and  believed  that  the  slaves  had 
been  kept  by  the  mother  of  the  plaintiffs  for  tl>eir«upport, 
for  tl)e  first  eight  years  after  the  death  of  tiie  testator. 
He  admitted  the  purchase  «f  three  slatres,  iMit  inaislcd 
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that  tlic  same  was  legal  by  the  laws  of  Virginia,  and  at  D«c.  1831. 
any  rate  that  It  had  been  confirmed  by  a  subsequent  set-  ^^'"^^^^^ 
ttement  between  him  and  the  platntifiT  Abraham  ;  copies  «. 

of  this  settlement  and  of  the  receipts  of  the  plaintiff  Nobflbbt. 
Abraham,  were  filed  with  the  answer ;  they  were  made 
on  the  11th  and  14th  of  December,  1797. 

A  good  deal  of  testimony  was  filed  which  it  is  not  ne- 
cessary to  state. 

Win^loii^  for  the  plaintiff, 

^*a»h  and  W.  A.  Graham^  for  the  defendant* 

RtTFFiw,  Judge. — ^The  bill  was  filed  in  18:26,  and  seeks 
a  general  account  of  the  estate  of  the  plaintiff^s  father^ 
of  whom  the  defendant  is  surviving  executor.     And  par- 
ticularly it  prays  a  division  of  several  slaves  and  their 
increase,  wliich  the  defendant  claims  as  having  purcha- 
sed at  sales  of  his  testator's  estate  in  1797  or  before,  and 
frf  the  hires  of  them  and  other  slaves  before  that  time. 
Tlie  bill  states  the  death  of  the  testator  forty -two  years 
before  the  filing  of  it ;   and  it  admits  a  settlement  made 
in  December,  1797,  between  the  defendant  and  the  plain- 
tiff «96raAam,  in  his  own  right  and  as  guardian  of  the  two 
other  plaintiffs,  his  brother  and  sister  :     And  seeks  to 
avoid  that  settlement  upon  the  grounds,  that  Abraham 
was  then  an  infant  wanting  six  months  of  full  age ;  that 
the  three  slaves,  Pcnny^  Mitly  and  Edmund  (claimed  to 
have  been  purchased  by  the  defendant)  were  not  inclu- 
ded in  it,    nor  the  hires  of  any  of  tlie  negroes  of  the  es- 
tate ;   and  that  if  those  negroes  were  included  in  it,  the 
defendant's  purchase  was  fraudulent  and  void,  being  at 
his  own  sale. 

There  is  not  the  least  doubt  that  the  negroes  were  ac- 
counted for  in  the  settlement  of  1797.  The  account  cur- 
rent exhibited  with  the  bill  gives  the  estate  credit  for 
ie8l6  6  10,  as  •*  amount  of  sales.**  What  was  that  large 
sum  for  ?  The  account  was  stated  by  commissioners  ap- 
pointed by  thexourt  on  the  Uth  of  December,  and  the 
receipts  given  by  JftraAam  bear  date  the  14th  of  Decem- 
ber ;  and  tbe  last  sales  of  negroes  were  made  at  or  be- 
fore the  last  day.     At  the  sales,  the  plaintifi^  although 
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Die.  1831.  some  of  them  were  infants,  purchased  ;  and  the  receipts 
^■^^"^^^^^  clearly  show,  that  Milly  and  Edmwid  were  then  claimed 
„,  and  admitted  to  be  M}rfieel^s  under  his  purchase,  as  Pen- 
NoRFLsxT.  ny  was  under,  a  former  one.  They  are  given  for  the  ne- 
groes speciiically  bequeathed  to  each  child,  and  also  for 
those  bouglit  by  them  at  that  sale,  being  expressed  to  be 
for  ^'  negroes  which  the  executor  allowe-d  them  to  buy  at 
public  sale"  ;  and  they  are  also  for  six  negroes  men- 
tioned by  name,  ^^  remaining  of  my  father's  estate  after 
payment  of  his  debts/'  Penny ^  Milly  and  Edmund  were 
known  to  all  the  parties  as  having  belonged  to  the  es-> 
tate,  and  therefore  must  then  have  been  considered  as 
jy)3rfleeV8.  Indeed  it  is  stated  in  the  bill,  that  ^orfiut 
then  claimed  them,  and  procured  Mraliam  to  be  appoint* 
cd  guardian,  and  took  tlie  receipt /or  the  purpone  of  oon^ 
firming  the  sales.  With  the  knowledge  of  these  facts, 
can  tiicre  be  a  rational  doubt,  that  the  commissioners 
mnst  have  included  the  prices  of  those  negroes  in  the  sum 
of  ^816  6  10  ;  or  that  the  plaintiff  jf^raAam  would  have 
settled  upon  any  other  principle  ;  for  he  was  present  at 
the  sale  and  made  purchases  himself.  Were  his  own  in* 
eluded  .?  If  so,  why  not  J^Torfleet's  ?  But  the  receipts, 
as  expressed,  are  conclusive. 

I  do  not  inquire  then,  whether  the  commissioners  or 
the  executor  made  the  sale  ;  or  whetlier  in  either  case 
the  executor  could  purchase  by  the  law  of  Virginia  ;  as 
to  which  there  is  evidence  in  the  affirmative.  The  right 
of  the  defendant  does  not  i-est  on  the  purchase  itself.  He 
accounted  for  the  value,  which  was  accepted  by  the  le- 
gatees ;  who  thereby  confirmed  the  title.  The  court 
does  not  mean  to  say,  that  a  guardian  and  executor  can 
in  an  iinprojier  case,  where  there  is  no  necessity  for  a 
sale  or  the  like,  bind  the  ward  by  such  a  confirmation. 
And  it  is  true,  that  the  court  does  not  encourage  trans- 
actions of  this  sort  between  trustee  and  cestui  que  trust  ; 
and  will,  if  undue  influence  can  be  praved,  or  can  even 
be  slightly  inferred,  and  advantage  made  by  the  trustee, 
be  ready  to  give  relief,  if  asked  for  in  reasonable  time. 
Was  a  sale  necessary  ?  The  contrary  is  not  even  alle* 
gcd.     Indeed  the  plaintiffs  bought  at  it.     Was  the  price 
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Inadeqoate  ?  There  is  no  allegation  of  that  It  has  al-  ^*^'  1831. 
ready  been  shown,  that  it  was  paid  in  account  Was 
the  settlement  unfairly  made,  and  by  means  of  undue  in- 
fluence acquittances  obtained  ?  It  was  not  done  in  pri-  NomnBxr. 
1racy»  where  such  influence  could  be  most  effectually  ex- 
ercised oyer  an  inexperienced  youth  by  an  uncle  ;  but 
with  the  assistance  of  three  justices  of  the  peace  appoint- 
ted  by  the  courts  and  proved  to  be  capable  and  upright 
men.  I  know  of  no  principle,  upon  which  such  a  sale, 
necessary  and  for  a  full  price,  followed  by  a  settlement 
in  which  the  price  is  accounted  for — ^supposing  the  par- 
ties to  be  all  8ui  juris — could  be  impeached,  however  re- 
cent the  transaction.  Much  less,  where  the  express  con- 
firmation receives  the  sanction  of  twenty-nine  years  ac- 
quiescence. 

There  is  an  effort  however  to  avoid  the  effect  of  tiiat, 
by  idleging  that  the  settlement  is  itself  inoperative,  be- 
cause j96raAam  ViUines  was  an  infant ;  that  soon  after 
the  sale,  Mrfieet  removed  from  Nansemond  to  Person 
county  in  this  state,  and  brought  the  plaintiffs,  his  ne- 
phews and  niece  with  him,  and  treated  them  for  a  long 
time  with  great  kindness,  so  that  they  did  not  suspect  uniU 
Uiiely  (that  is,  in  1825)  any  unfairness  ;  that  the  plain- 
tiff Mraham  then  went  to  Nansemond,  and  discovered 
that  no  inventory  nor  account  of  sales  had  been  return- 
ed, and  that  in  the  account  current  there  were  no  parti- 
lars  of  the  sales,  but  only  a  lumping  credit  of  ^^  account 
of  sales'' ;  and  that  there  was  no  credit  for  the  hire  of 
negroes,  though  several  of  tliem  were  grown.  But  the 
bill  admits  the  charges  for  debts  paid,  to  be  just 

There  is  no  distinct  evidence  of  the  age  of  JIbraham. 
It  must  therefore  be  taken  that  he  was  of  full  age.  He 
acted  as  if  he  was ;  the  defendant,  his  uncle,  treated 
with  him  as  such  ;  and  the  County  Court  appointed  him 
guardian  of  his  brother  and  sister.  But  it  is  a  circum- 
stance of  very  little  consequence,  as  the  case  is  now  si- 
tuated :  lor  he  and  the  others  have  acquiesced  many 
years  after  full  age. 

Then  as  to  the  new  discovery.  What  has  been  disco- 
vered f    Any  unfairness  ?    No ;  but  that  there  might 
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Dud.  1831.    have  been  unfairness,  for  ought  that  appears  on  the  ac- 
^"^^"""^^"^    count  current,  because  the  particulars  are  not  given.    Is 
iLumEt    ^^^^^  ^  ^^^  discovery  ?    It  must  have  been  known  to 
NouLUT.   jSpra/iam  when  he  settled.     But  suppose  tiiat  he  did 
not  then  know  the  manner  in  which  the  account  was  sta- 
ted, it  does  not  follow  that  the  particulars  were  not  ex- 
hibited both  to  the  commissioners  and  to  him,  when  the 
settlement  was  made  ;  nor  especially,  tliat  the  negroes 
were  not  accounted  for  therein.     It  has  been   already 
shown,  that  the  negroes  were,  in  fact,  included,  notwith- 
standing that  does  not  expressly  appear  upon  the  ac- 
count.    It  cannot  be  supposed  the  commissioners  would 
state  the  account  without  knowing  the  particulars.     No 
force  is  given  to  their  report  propria  vigore  as  a  bar ; 
of  the^V^unt  ^^^  **  rebuts  the  presumption  of  fraud,  and   invoking 
of  an  executor  their  aid  is  a  circumstance  to  show,  that  the  ]>articulars 
e»appoiiited°b!^  ^'®^  ^^^^  known  to  all  the  parties,  because  they  as  well 
the    County       as  the  plaintiff  would  naturally  require  them,  although 
bar  to  a  fiuura  ^^^  account  does  not  exhibit  them  to  us  now.     The  plain- 
account,  but  it  tiflfe  ouglit  to  show  that  an  error  was  committed.     The 
sumption  ^<§''^'  most  material  one  suggested  by  them  turns  out  to  be  un- 
l^aud.  founded  in  truth.     The  pretence  of  new  discovery  then 

can  avail  nothing.  The  only  thing  discovered  is,  that 
the  account  is  in  a  particular  form.  But  that  neither 
proves,  tliat  the  fact  was  not  known  at  the  time  ;  nor 
that  wrong  was  done  to  the  plaintiffs  ;  nor  that  the  de- 
fendant ought  not  to  retain  the  slaves,  which  other  doc- 
uments prove  he  paid  for.  Above  all,  tlie  parties  knew 
that  some  account  had  been  settled,  and  that  acquittan- 
ces had  been  given  nine  and  twenty  years  before  ;  and 
they  were  bound  to  look  into  any  possible  error  sooner. 
Here,  the  three  commissioners  are  dead  ;  the  executrix 
who  managed  the  estate  exclusively  for  eight  years, 
while  the  defendant  was  in  Europe,  and  her  husband  arc 
also  dead  ;  the  witnesses  to  the  receipts,  and  every  other 
person  conusant  of  the  sale  and  settlement,  except  the 
parties,  are  in  their  graves.  It  is  impossible  then  to 
give  further  explanation  ;  and  the  answer  is  precise  a»  to 
the  justice  of  the  settlement.  Time  is  evidence,  from  ac- 
qjtt(;^fl0eiioe  in  the  exercise  by  another  of  an  ac^Torse  rights 
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of  tiie  grant  of  that  right.    But  it  is  further  respected,    Die.  183L 
upon  a  principle  of  public  policy,  as  a  har  to  the  in  vesti-    ^•^^"^'^^'^ 
gation  of  that  right,  because  the  truth  cannot  be  disco*    ^"i^*** 
▼ered.    Here  indeed  the  proof,  by  docaments,   happens  Wostrax. 
to  be  clear  as  to  the  value  of  the  slaves  being  accounted 
for  ;  but  these  are  only  presumptions.     As'to  the  hb*es 
befwe  that  time,  they  may  be  included  in  the  d88 16  G  10 ; 
they  may  not  have  been  received  by  the  defendant,  who 
was  in  Europe,  but  by  the  executrix,  and  other\i  ise  ac- 
counted for  ;  or  the  negroes  may  have  been  kept  toge- 
ther by  the  mother  for  the  support  of  the  family,  as  the 
evidence  makes  probable.     The  parties  knew  they  were 
entitled  to  them  ;  and  they  luiew  the  estate  was  closed. 
After  all   witnesses  are  buried  and    vouchers    given 
up,  a  new  account  cannot  be  ordered  upon  a  bill  filed 
twenty  nine  years  after  the  trust  was  last  acted  on — the 
parties  all  living  in  the  same  neighborhood,  and  for  near- 
ly the  whole  time  under  no  disability.     Transactions  of 
Uiat  period  are  seen  by  too  uncertain  and  obscure  a  twi- 
light, to  be  sufficiently  clear  for  judicial  action.     The 
difficulty  of  arriving  at  the  truth  is  insttperabic ;   and 
others  would  be  encouraged  to  sleep  upon  their  claims.      The  case  of 
The  court  must  say,  you  come  too  late-     Petty  v.  Har-  ^^ViSTw^n 
man  (mU  I  vol*  19i)  is  not  as  strong  as  this  case.         *  approved. 

Per  Curiam. — Bill  dismissed.  . 


Nathakiei.  Robards  &  Delphia  Washingtoj?  Exra. 

of  JOHK  WASHIlfOTON  V.  JaMES  L.  WoRTH4M  f^  UJT. 

Where  a  testator  in  his  life  time  subscribed  for  stock  in  the  Roanoke 
Navigation  Company,  and  died  without  completing  the  payments, 
and  by  hb  will  gave  specific  legacies,  and  created  a  fund  for  the 
payment  of  his  debts,  it  was  held,  the  fiitid  fbr  the  paymen\  of  debts 
and  the  undisposed  of  residue  being  exhausted,  that  the  stock  in 
the  hands  of  the  heir  should  be  subjected  to  the  payment  of  the  bal- 
ance due  upon  the  subscription,  in  exoneration  of  a  specific  legacy. 

Mtn'  Wasldngtm  in  his  life  time  suhscribed  flu- twenliy 
Ave  shares  of  stock  in  the  Roanoke  Navigation  CoBi|Miyv 
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Dbc.  1831.   upon  which  he  paid  JS65  per  share,  leaving  S  35  on  each 
share  unpaid  at  his  death. 

By  his  will,  of  which  he  appointed  the  plaintiffs  exe-* 
cutorsy  he  devised  as  follows: — 

<*  I  give  and  bequeath  to  my  beloved  wife  Delpkia  tlie 
^'  land  whereon  I  now  i^eside^  with  all  the  appnrtenancto 
^<  thereunto  belonging,  known  by  the  name  of  Potter's 
**  Bridge  plantation,  to  her  and  her  heirs  forever. 

*^  I  give  and  bequeath  to  my  beloved  wife  the  follow- 
^^  ing  negro  slaves,  (thirty  in  number).  I  give  my  wife 
*<  all  my  household  and  kitchen  furnitore,  and  all  my 
^<  live  stock  of  every  kind  ifvhatsoever,  and  all  my  plan- 
^*  tation  tools  and  utensils,  such  as  waggons,  carts  &c« 

^<  I  give  and  bequeath  to  Mary  H.  Wortham  my  negro 
^^  woman  Rhody  and  her  son  Burrelf  to  her  and  her  heirs 
"  forever. 

^<  I  give  and  bequeath  to  James  L.  Wortham  my  three 
^'  stills,  and  my  library  of  books  of  every  sort,  and  my 
^<  blacksmith's  tools  now  in  his  possession. 

^^  And  as  to  my  just  debts  I  would  have  them  paid  as 
^^  soon  after  my  decease  as  can  with  convenience  be  done^ 
*^  and  for  that  purpose  authorize  and  request  my  execu- 
^^  tors  hereinafter  named  to  sell  my  two  tracts  of  land, 
<'  one  lying  on  Nap  of  Reed's  Creek,  &c.  one  other  tract 
.  ^<  of  land  in  Halifax  County,  Commonwealth  of  Virginia^ 
^^  lying  on  Little  Blue  Wing.  Should  not  the  proceeds 
^<  of  the  land  be  sufficient  to  pay  my  just  debts,  that  my 
^^  executors  sell  other  property  snch  as  my  wife  shall 
*'  direct,  to  complete  the  payment  of  my  debts.  And  it 
<'  is  my  will  and  desire,  that  should  an  overplus  remain 
^^  of  the  proceeds  of  the  sales  aforesaid,  tlien  tlie  same 
^<  shall  be  and  remain  with  my  wife^  to  her  and  her 
"  heirs  foi-ever." 

After  his  death  the  directors  of  the  Navigation  Com-* 
pany  obtained  a  judgment  against  the  plaintiffs,  his  exe- 
cutors, for  the  sum  of  g  1124  96,  being  the  balance  of 
principal  and  interest  due  on  his  subscription,  and  upon 
the  payment  of  the  amount  of  the  judgment,  issued  a  cer- 
tificate that  ^*  the  late  John  fl^oihington  is  the  owner  of 
^\  twenty  five  sliares  of  the  capital  stock  of  the  Roanoke 
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^<  Navigation   Company^  on  which  has  been  paid  one  !><<'•  ^^i- 

**  hundred  dollars  per  share."  ^^f"^^^*^ 

R0BAB.D8 

The  plaintiffs  in  their  bill  averred,  that  the  fund  ere-  «. 
ated  by  the  testator  for  the  payment  of  his  debts,  had  WomTHAni 
proved  insufficient  for  that  purpose,  and  alleged  that  the 
stock*  being  real  assets,  had  descended  to  the  wife  of  the 
defendant  JameSf  who  was  the  only  child  of  the  testator, 
and  prayed  that  it  might  be  subjected  to  tlie  payment  of 
the  debt,  in  exoneration  of  the  specific  legacy  to  the 
]ilaintiff  Ddphia. 

The  answer  admitted  all  the  facts  above  stated. 

Badger  and  DerotreuXj  for  the  plaintiffs,  argned  that 
the  real  estate  not  devised  is  to  be  first  applied  to  the 
payment  of  debts,  as  between  the  heir  and  devisee  ;  and 
also  as  between  the  heir  and  specific  legatee.  {Bland  v« 
Lamb  5  Mad.  412  S.  €*  Jac.  ^  ffaU  399  Gallon  v. 
Banooek  2  Alk.  424  AULrich  v.  Cooper  8  Ves,  393  Bishop 
V.  Sharp  «  Freem.  276  Lulkins  v.  Leigh  Cases  tempore 
Talbot  53  Oneal  v.  Mead  1  P.  fVms.  693  Rider  v.  Wa- 
ger 2  Id.  335  Tipping  v.  Tipping  1  Id.  370  Davis  v. 
Gardiner  2  Id.  189  Fenhoulei  v.  Passa-oant  Dick.  S59 
Bonner  v.  Bonner  IS  Ves.  379    Jeremy^s  Eq.  Juris.  539). 

Mislh  contra f  cited  Taitt  v.  J^orlhwicke  4  Ves.  816 
Giffins  V.  Stede  I  Swanst  28  BoolU  v.  Blundel  1  Mer. 
216  J»f«nes  V.  Slater  8  Fe*.  305  Bamewall  v.  Caw- 
dor 3  Mad.  453  Stephenson  v.  Ueaihcote  I  £dcii  37  Dotf 
V.  JIftcMem  6  Eos*  492  J«frf(wA  v.  Mellish  4  Fes.  45  Han- 
eox  V.  -f66ey  11  Ves.  179  Tregonwell  v.  Sydenham  S 
Udw  194  Fft/fcinson  v.  wJdam  1  Fc«.  4-  J?«a.  422  Man- 
ning v.  /^poonur  3  Ves.  114  I^irA  v.  Leigh  15  Fes.  103 
Parwes  v.    ^am^  Fre«wi.  277. 

Rv^Fiir,  Judge ^Descended  lands  must  pay  all  debts 

for  which  the  real  estate  is  liable,  in  exoneration  of  all  Descended 
but  residuary  legacies,  or  of  other  lands  specifically  de-  ^^  "^"J^^^^ 
vised  for  the  payment  of  debts.  And  if  the  creditors  go  legatee  fromt^ 
upon  the  personalty,  the  legatees  may  have  an  indemnity  gJ^^X  whidi 
out  of  the  realty.  This  is  an  old  rule  of  the  court  of  the  heir  Ubound. 
chancery.  (CA.  Ca.  2  pL  4.)  It  is  founded  on  Ibis:  that 
^  jnan  who  is  able  to  pay  all  his  debts,  and  has  some- 
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Dec.  1831.   thing  over  to  give  away^   may  give  it  as  he  chooaes. 

^jf^^^^^*^     He  cannot  indeed  restrain  the  creditor  froBi  resorting  to 

«.  any  fund  made  liable  to  him  by  law*     B«t  if  tlie  credi> 

WoKTBAK.    iqj,  ^iij^  tllrough  fflerc  caprice  or  convenieitcef  go  upon 

The  devisor  that  fund  which  the  testator  meant  for  a  particular  doneet 

cannot  Kstnin  instead  of  that  other  left  open  alike  by  the  law,  and  the 

the     creditor  '^  "^ 

from  subjecting:  testator  for  his  satisfaction,  the  donee  shall  be  re^ita- 

ufe^^b^'^where  ^^^^^  <*"*<>f  *«  >»**«"■•    A"*  ^^^  ^^^  due  by  specialty 
the  latter  has  a  in  which  the  heir  is  bound,  this  principle  has  been  en* 

bo^^ti^e'pmon'  *^"^®*^  ^  ^^^  protection  of  pecuniary  legatees — much 
al  and  real  as-  more  Specific  legatees.  {Hanby  ▼•  M^ferts,  -Bndf.  isr. 
Wts  tfil  for-  C^«''^«  V.  Hancock,  2  Mk.  430.  Jildric/i  v-  Cooper,  8  Ves^ 
mer,  a  legatee  S9G0  If  therefore  the  heir  be  made  to  pay  such  a  debt, 
tedto^heririits  ^^  ^^7  reinstate  himself  out  of  the  executor,  if  there  be 
of  the  creator  a  rcsldue  ;  because  botii  at  law  and  in  this  court,  that 
against  e  eir.  .^  \i^\^\q  before  land  ;  but  if  there  be  no  residue,  but  only 
iftheheirpay  things  given  away  in  legacies,  he  cannot,  but  must  rest 
debt  of  the  an-  under  the  burden.  B  conversOf  if  such  legacies  be  ap- 
^tor,  he  may  pijed  to  the  discharge  of  such  a  debt,  the  legatee  shall 
self  out  of  the  be  reinstated  by  standing  in  the  place  of  die  satisfied 
J^^nal^'^pro!  c«^<l»tor.  (tfa»6y  v.  Roberts.)  It  fi>llow8,  that  in  no 
perty.  case  in  England,  can  the  legatee  be  reimbursed  out  of 

But  the  leira-  ^^  '*"^  ^^^  ^  simple  contract  debt,  paid  out  of  his  le- 
tee  cannot  be  in-  gacy  ;  for  thc  heir  was  not  liable  for  that  to  the  credi- 
th™real  es^te,  ^^^^  ^o  whose  rights  and  remedies  only  is  the  legatee 
unless  the  debc  substituted.  It  is  the  same  here ;  because  simple  con- 
ey* be  ^a  chs^e  tract  creditors  can  have  recourse  to  the  land  only  after 
upon  the  heir,      exhausting  the  personalty,   and  therefore  the  legatee 

cannot  ask  the  land  to  replace  that  personalty — which 

would  be  an  absurdity,  as  was  held  in  J^iller  \\  Johnson. 

(3  Jdurph.  \  94.) 

And  a   sub-      This  is  a  debt  by  simple  contract,  as  tlie  subscription 

«tock*of  th^  N  ^  ^^®®  "^^  purport  to  have  been  maile  by  deed,  and  the 

ligation  Compa-  diarter  does  not  make  the  heir  liable.     Merely  as  a  debt 

iqrheing  a  sun-  ^hen,  it  would  not  entitle  the  plaintiff  to  relief. 

pie     contract  -r^         .        ,  , 

debt,  the  legatee      But  tlie  charter  expressly  makes  the  stock,  as  well  as 

^hSlJ^o "right  *^®  ^"*®*^"  ^^**'^  subscriber,  liable  for  a  balance  due  on 
Co  indemnity     it     It  is  a  legislative  mortgage,  which  creates  a  specific 

from  Uie real es-  jj^^^   ^g^^  ^  ygg^  «.  I,  8.) 

In  that  case,  Uie  heir  or  devisee  of  the  land  hajs  the 
same  right  to  ask  exoneration  out  of  the  general  r^idne 
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of  die  personalty,  as  lie  had  in  the  case  of  the  specialty,    Dsc.  1831. 
unless  the  ancestor  or  devisor  was  a  purchaser  of  the  es- 
tate, while  undet*  the  incunibi*ance  ;  for  residuary  lega- 
tees are  ex  vi  termini  only  entitled  to  the  surplus  after   Worthak. 
Pftyment  of  debts.     But  in  like  manner  also  as  before,  _?"^  ^^^  ^^ 

*    -  -  '  scnption    creat- 

specinc  and  even  pecuniary   legatees  are  protected,  or  ing  a  specific 
rather  are  to  be  indemnified.     Oneal  v.  Mead  ( 1  F.  Wms.  Sf "'  !^nce^o^^ 
693^)  is  an  instance  of  this,  where  the  legacy  was  speci-  debt,  the   heir 
fie,  and  the  mortgaged  freehold  devised.    -The  devisee  jndemnUy*  from 
took  it  citm  onere.     Rider  v.  Tfager  (2  P.  Wms,  335)  and  ^e  residue,  and 
Tipping  V.  Tipping  (1  Id,  370)  carry  the  ruletopecuni-  tee  ifi«>ra  Ac  will 
ary  legacies.     In  the  former  there  were  both  specific  and  estate- 
pecuniary  legacies  ;  and  it  was  held,  that  neither  should 
be  defeated,  but  the  devised  land  must  pay  the  debt»  with 
which  it  was  specifically   charged.     Much  more  is  this 
the  case,  where  the  land  descends  ;   for  such  lands  ai*e 
liable  befoi*e  estates  devised,  which  ai*e  always  specific. 
(€A.  Ca.  2  pL  4.) 

The  general  maxim,  however,  that  the  personalty  is, 
as  it  is  sometimes  called,  tlie  primary,  and  at  others  tlie 
natural  fund  for  the  payment  of  debts,  has  been  much 
pressed  ;  and  many  cases  cited  in  support  of  it.  Not 
one  of  them  is  denied  ;  but  they  are  misapplied.  They 
relate  to  the  case  of  land  devised,  chnrsed  in  the  Will  with      -^.       ,     , . 

^  o  where  land  is 

the  payment  of  debts.  If  indeed  lands  be  devised  to  be  devised  to  be 
sold  for  the  express  purpose  of  paying  debts  (as  is  here  J^cnt^^^ot^de^bte 
directed  about  the  Blue  Wing  and  Nap  of  Reeds  land)  and  the  surplus 
and  the  surplus  given  away  as  money,  tlicre  can  be  no  ^^  it^u^pr^ 
doubt  they  are  first  liable,  even  as  between  them  and  a  marily  liable,  e- 
residuary  legatee,  unless  some  express  interest  is  given  J^eJJ.^d^^e  *^! 
to  another  in  the  land  fund.     For  the  residue  is  not  gi-  siduaiy  legatee. 

ven  there  in  its  general  sense,   after  payment  of  debts  ; 

.         ^  .  '^ .  ^         A..  But   where 

but  it  means  the  i-c^iidue  of  tlie  personal    property   after  umd  is  charged 

taking  out  such  parts  as  are  before  given  away.  But  J^*^/*'^^^'^^***' 
where  lands  are  merely  charged,  a  question  arises,  are  as  only  auxiliary 
they  to  pay  before  or  after  the  personalty  ?  And  the  ge-  ^^J^  ^uS^* 
neral  rule  is,  that  unless  ihe  contrary  clearly — formerly,  the  contnuy 
expressly— appear,  tlie  personal  estate  is  to  be  first  ex-  ^^^^'J^  ^ee n  A^ 
hausted,  and  the  real  is  only  auxiliary  ;  the  charge  be-  intention  of  the 
ing  conaidered  as  an  act  of  honesty  in  the  testator,  to  *«' 
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Dsc.  1831.    have  his  debts  of  all  sorts  certainly  and  speedily  paid  i 
^^^^^^^^    and  not  to  change  the  fund  in  the  first  instance,  to  which 
V.  resort  is  to  be  had.     The  law  fixes  the  burden  on  the 

WomTHAx.  personalty,  and  that  can  only  be  altered  by  the  testator. 
And  the  intention  on  his  part  to  alter  it  is  not  inferred 
upon  slight  grounds.  Charging  the  land  is  not  suffici- 
ent. However  anxiously  it  is  done,  that  will  not  of  it- 
self, have  the  effect  of  exempting  the  personalty,  says 
Ltnrd  Rosslffny  in  the  case  cited  of  Taitt  v.  Mtjrthwidc* 
And  Lord  ThurUnv  says^  in  8amv>dl  v.  f^ake  (  1  Bro. 
C,  144)  and  at  several  other  times,  that  the  testator  must 
not  only  chaise  the  real  estate,  but  must  show  his  pur- 
pose that  tlie  personal  should  not  be  applied,  before  the 
latter  will  be  exempted.  Many  minute  criticisms  on 
wills  have  been  made,  to  ascertain  the  intention  in  this 
respect.  The  final  result  of  the  discussions  has  been, 
that  unless  the  personalty,  altho'  specifically  bequeath- 
ed, be  expressly  or  clearly  exonerated  by  other  parts  of 
the  will,  a  charge  upon  the  lands  will  not  have  that  ef- 
fect The  reason  is,  that  after  one  fund  becomes  fixed 
with  the  debts  or  a  particular  debt,  that  fund  can  be  re* 
lieved  only  by  plain  words  postponing  its  liability,  and 
substituting  another  fund  in  its  place.  A  general  charge 
will  not  do ;  because  that  may  as  well  be  considered  the 
•creation  of  an  additional  ftind,  in  aid  of  that  already  li-^ 
able.,  as  the  provision  of  a  sole  fund  for  the  payment  of 
debts.  But  it  is  entirely  different,  whei-e  the  personal- 
ty is  specifically  bequeathed,  and  the  lands  descend.  So 
essentially  different  are  the  cases,  that  I  should  not  have 
felt  bound  to  notice  at  large  those  cases  of  a  cAarge,  but 
for  the  purpose  of  exhibiting  clearly  their  leading  prin- 
ciple, which,  in  another  point  of  view,  has  an  important 
application  to  this  case,  adverse  to  the  defendant 

That  principle  is,  that  the  order  of  liability  once  ex- 
isting between  two  funds  can  be  changed  only  by  the  in- 
tention of  the  testator ;  and  to  show  such  intent,  express 
or  plain  words  are  indispensable,  so  as  to  make  the  in- 
tent manifest 

Where  lands  descend,  they,  as  well  as  the  personalty, 
constitute  a  primary  ftmd  for  the  satisfaction  of  speci- 
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litjr  debts  and  specific  Hens.  And  the  testator,  kj  gtT«  Dkc.  issi. 
i«g  away  the  permnalty  b  j  specific  bequests,  is  held  to  ^^"^^^^^ 
allow  his  inteatvMi,  tbat  the  land  shall  bear  its  own  bur-         9 


clen»  unassisted*     Hefice  that  may  be  ^^vl  tbe  orfler,    ^**^^^ 
in  which  by  law  those  fbtids,  tlias  sitoatn,  are  lo  pay.  ^^  tMuidToft^ 
That  order  will  not  be  disturbed  but  upon  a  plain  intent:  >»«"•  »»  ^^  *» 
as  if  the  land  be  dhvised  to  the  heir.     He  takes  indeed  ^^uie  ptLiuy 


as  hetn  becaase  the  better  title.     Yet  as  denoting  the  in-  *^"^    «»   ^® 
tent,  he  shall  for  this  purpose  be  considered  as  a  dcviHee ;  cialty  credHon 
who  always  holds  exempt  from  debts  wntil  all  the  jier-  M'^JJ*'^  ^*®'* ' 
sonalty  is  exhaasted,  unless  the  derisc  befor  payment  of  caUy  be^e^tfa- 
debts,  or  there  be  a  diarge  in  terms,  ^iiich  place  the  land  >"?  ^  pewona! 
in  front  of  Hie  personalty*     No  doubt  the  whole  is  un-  taior   deciarcs 
dcr  the  testator's  control  ;   and  he  may  even  cflTectually  ^J "Jlnd**'l^l 
declare;  that  lands  descendetl  shall  be  eased  by  his  gen-  b^lritsownbur- 
^eral  personal  residue,  or  even  his  particular  legacies,  ^^gj^j^     ^   . 
Bat  it  will  be  admitted  by  every  one,  after  considering  x>f  the   Umd 
the  hefore  mentioned  cases,  and  the  principle  on  which  S^^S^lnt^l 
^ey  are  founded,  tbat  to  do  that,  the  words  must  be  in*  tion  to  exempt 
deed  strong.  ^  "^^ 

It  is  argued,   thai  those  in  this  will   are  sufficient  heir  preventi 
There  is  no  residuary   clause-     That  fund  is  therefoi-e  Ing^bjSTn 
liable.    The  will  gives  to  the  wife  the  land  on  which  the  exoneration  of 
testator  lived,  a  considerable  number  of  slaves  by  name,  ^^^^^  ^  *^ 


furniture,  his  stock  and  plantation  utensils.  Thei-e  .  '^  "  »  ^we»- 
is  then  a  specific  legacy  to  his  niece  Marif  of  two  slaves,  but  to  change 
and  some  other  small   specific  legacies.    The  testator  ^5  *"^*' ^'^  ha- 

bility  rea  Hires  a 

then  directs  his  debts  to  be  paid  as  soon  as  possible,  **  and  clear  expreasion 
fof  that  purpose,**  he  says,  "  I  authorize  my  executors  ^j^^  h^*^  a 
to  sell  two  tracts  of  land  lying  &c.  and  should  not  the  teautor  deyiaed 
proceeds  of  the  land  be  sufficient  to  pay  my  debts,  then  ^^"^^  ^*  ^ 
that  my  executors  sell  other  property,  such  as  my  wife  of  debts,  and 
shall  direct,  to  complete  the  |>ayment**     And  he  gives  ^"'uii*'^^^ 
the  surplus  of  the  sales  of  the  land.  If  any  after  payment  also  gave  her  a 
of  debts,  to  his  wife.    The  argument  is,  that  here  is  a  JSu  kf^Iii  to 
direction  to  sell  of  the  wife's  legacy  to  supply  any  defi*  others,  and  di- 
ciency  of  the  lands.    That  it  must  be  of  that  legacy,  be-  cuton,  iircsM  ^ 
cause  she  Is  to  poiint  out  tlie  property'-Hitherwiae,   she  ^  deficiency  of 
■Mght  defeat  tin  «tber  legatees  by  takiag  .theirs.    The  ^t^t^^'of^ 
position  is  ihas  Isr  ooirect     For  npoo  the  deftciency  of  ^^  to  sell 
Vol.  II.  *24 
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l)tc.  1831.  the  funds  provided,  the  legacies  to  the  wife  and  others 
would  abate.  That  the  testator  did  not  mean  ;  hut  as 
bot\veen  themselves,  that  titfe  wife's  legacy  should  |>ay 
the  debts.  fl|  tliis  is  all  that  he  did  mieau.  Wheo  it 
hb*'wife^%ht  >s  put,  that  li^ntendwl  also  that  the  wife  should  pay  aU 
point  out,  it  was  the  debts  out  of  her  legacy,  in  exoneration  of  lands  de- 
direction  char-  sccnding  cum  onere,  the  argument  fiiils.  There  is  no 
«ed  the  wife's  reason  for  eivine  the  words  that  sense — ^much  less  a  rea* 

leftBcy    as    be-  o         o 

tween  her  and  •^<»i  fi'^^m  the  expression  of  a  clear,  manifest  iDtent*    The 
the  other  lega-  words  Hi-c  satisfied  without  that.     We  see  why  the  wife 

tecs,  but  did  not  ...  ,  .^  •.,  . 

exonerate   de-    IS  <lirccted  to  pay.  in  favor  of  the  legatees  ;  *  because  but 
•cended  real  es-  |jjy^  ^j^j,  l^fjj.  ^^  them  ;   because  uncertain  whether  the 

tate. 

sales  of  the  land  would  not  discharge  all  debts,  and  the 
surplus  of  tliem  is  given  to  her.  It  might  as  well  be  ar- 
gued, that  this  s)iecial  direction— upon  the  score  of  in- 
teat — relieves  the  general  residue  for  tlie  benefit  of  the 
next  of  kin,  as  the  descouded  lands  for  the  benefit  of  the 
heir.  We  are  jiot  speaking  now  of  the  rule  between 
those  funds  as  establislied  by  law,  bat  of  the  substitution 
by  the  testator  of  another  fund  in  ease  of  both.  As  far 
as  his  words  go,  they  denote  his  puriiose  to  exempt  one 
as  much  as  the  other.  But  other  reasons  were  in  the 
testator's  mind  ;  partly  in  favor  of  the  small  legatees, 
to  ease  their  legacies  ;  and  partly  in  favor  of  the  wife, 
to  restrain  the  general  power  of  the  executors  to  sell  a- 
ny  part,  and  give  the  selection  to  Iter.  How  then,  fol- 
lowing Lord  ThurtoWf  can  we  say,  here  is  a  declaratiou 
that  the  real  estate  descended  (being  the  fund  before  Jior- 
ed)  shall  not  be  appfled  P  The  words  were  used  for  a 
different  purpose,  and  were  satisfied  without  tiiis.  Con- 
sequently tiiei*e  must  be  an  account,  to  ascertain  whether 
the  personal  estate  not  given  away  and  the  proceeds  of 
the  land  sold  have  been  administered  ;  and  the  stock  be- 
ing real  estate  by  the  chartei's  and  descended,  must  be 
declared  subject  for  any  deficiency  af  those  funds  for  tlie 
payment  of  the  balance  due  for  the  stock,  or  of  debts  by 
specialty  in  which  the  heir  is  bound. 

Pbb  Cubiam« — Declare. that  the  balance  due  on  th^ 
rpriginal  subscription  is  a  specific  lien  on  the  stock ;  aad 
tliat  it  is  liabte  to  refund  to  the  plaintiffs  that  part  of  tha 
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flttbflGiiption  which  they  have  paid,  unless  the  undispo-  thc.  I88h 
"  of  rmdiie  of  the  personal  estate,  and  the  proceeds  of 
two  tracts  of  land  devised  for  the  payment  of  the  tes- 
tator's debts,  he  ifoand  inadequate  to  pay  for  the  said 
stock  and  all  the  other  debts  of  the  testator  ;  -and  direct 
a  reference  as  to  ^e  sale  of  those  lands,  and  an  account 
of  the  undisposed  of  residue  and  of  the  administration  o( 
the  plaintiffs;  and  let  the  clerk,  in  taking  fiaid  accoinil^ 
distinguish  such  debts  as  were  due  upon  specialties  wher^^ 
IB  the  ^ir  waa  hound; 


Hugh  L.  WiiiSok  v.  Moses  WirsQir  et  aL 

IVhere  i^  testator  directed  the  interest  of  one  third  of  the  valuation  oC 
his  shkves  to  be  p&id  to  his  son,  and  requested  another  son  to  take  thq 
daTes  and  pay  the  valuation  to  his  exectitors,  and  appointed  that  son 
and  another  his  esecutorft— ^Held,  upon  the  probate  of  the  will  by 
the  aoo  alone,  and  upon  his  electing  to  take  the  negroes  under  the 
wiU,^  that  he  might  retain  the  value  of  tlie  negroes,  and  that  they^ 
were  not  bound  as  a  security  for  the  annuity. 

The  bill  was  originally  filed  in  Lincoln*  •  The  plain« 
tiff  alleged,  that  David  Wilsofif  his  father,  died  in  Sep- 
tMnberlSSO,  having,  after  sundry  other  legacies,  pro- 
Tided  as  follows: 

**  I  will  imto^  my  son  Samud  WUs6n  one  third  part  of^ 
**  the  raluation  of  ail  my  negroes.. 

**  I  will  and  bequeath  unto  my  son  Mvses  f^iUan^  (th& 
^'  defendant*)  one. third  part  <^  the  vaiuation  of  all  my 
*^  negroes. 

**  1  will  that  the  other  third  part  of  the  valuation  oi 
«  my  negroes  be  placed  in  the  hands  of  my  executors, 
<^  for  the  suppcnrt  of  my  son  Hugh  i^  fViisoth  (the  plain- 
^^  tii^)  and  my  executors  to  pay  the  interest  of  the  a-. 
'*  mount  annually  during  his  life,  then  the  principal  to 
<<  be  equally  divided  among  my  cliildren  SamueLf  IFtf- 
<<  Ham  and  FoU^  It  is  also  my  i^uest  that  my  soa 
^*  Mous  take  the  negroes  that  may  be  valued  for  th^. 
-  <<  support  of  Ai^&In  fFtboa»  and  pay  the  v^uation  intP 
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1>M.  1831.  u  ^  hands  of  mj  ex«ciitoni^ — and  tiiat  he 
^  '^^  Ibe  defendant  Moses  and  anatber  execvtors ;  thai  Mmm 
^^*  only  proved  the  will ;  that  after  the  death  ef  the  tiatatar 
WxirMv.  fj^  negroes  were  divided^  when  two  girh  were  alMted 
far  the  support  of  the  plaintiflT ;  that  the  dafendant-Mbasa 
never  had  paid  the  valaatioii  of  those  negroes  to  aay 
person  in  trust  for  the  plaintiff;  that  became  of  the  ra- 
nunciation  of  the  other  executor  there  was  no  person  to 
whom  it  could  be  paid,  and  that  therefore  the  defeMdaiii 
Moses  held  the  slaves  in  trust  for  the  plaiaitiir;  ^at  the 
defendant  Moses  had  never  paid  the  plaintiff  any  of  the 
hire  of  the  negroes,  but  had  become  insolvent,  and  for  a 
nominal  consideration  had  sold  the  slaves  to  the  other 
defendants,  who  had  notice  of  the  plaintiff's  claim* 
And  the  prayer  was^  that  another  trostte  night  be 
appointed  in  the  room  of  the  defendant  MMes,  and 
the  other  defendants  be  compelled  to  reconvey  to  such 
truhtee  ;  and  also  for  an  account  of  the  hire  of  the  slaves 
and  for  general  relief* 

The  defendant  Moses^  in  his  answer,  set  forlii  a  valua- 
tion of  the  negroes  of  the  testator,  whereby  two  female 
slaves,  the  eldest  of  which  was  not  five  years  old,  were 
allotted  to  the  plaintiff  at  S4S0*  oae  third  of  ttie  whole 
value  beiog  8373  33,  The  defendant  insisted,  that 
upon  the  true  construction  of  the  will,  he  was  only  m^ 
sponsible  to  the  plaintiff  for  the  interest  upon  the  tatter 
Sttm  for  his  life ;  and  he  averred^  that  on  the  Mtb  of 
October,  1821,  he  for  a  fuU  and  fiair  consideration  pur- 
chased of  the  plaintiff  his  inlerest  in  this  anauKy.  The 
sales  to  the  other  defendants  were  admitted. 

A  general  replication  was  taken  to  the  answer,-  and 
ike  jriaintiff  filed  proofe  ten£ng  to  impeach  the  fairness 
of  the  release  set  up  by  the  defendant.  A  geiitleinaa  of 
the  bar,  who  drew  up  the  release  and  attested  its  esecii<' 
tion  by  flie  plaintiff,  deposed,  that  at  its  executioa  the 
plaintiff  was  perfectly  competent  to  aiake  any  bar|;ain  ; 
that  he*  the  witness,  took  the  plaiatiff  aside,  and  cautioned 
hi«i  against  executing  fta  release^  which  was  disregard- 
ed by  the  plaintift. 
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Hbtgisr,  fer  the  plaiatifn  conteaded,  Ist  That  the  do-  l>»^*  ^^^ 
SmdaBt  «¥a»es  was  a  truBtee  wider  the  will  of  his  testm- 
tor  fw  tiM»  plaintiff. 

Sd.  That  the  release,  from  tiie  relation  sobsisting  be-    ^»»' 
tween  ttie  parties,  was  a  nullity. 

DevereuXf  for  the  defendants,  urged  that  the  release 
was  a  bar  to  the  claim  of  the  plaintiff,  and  that  it  cotild 
not  be  impeached  except  upon  a  bill  averring  fraud  in  ~ 
obtaining  it ;  and  that  all  the  proofs  filed  impeaching  it 
were  irrelevant  to  the  isi^ues,  as  the  only  enquiry  was 
whether  it  had  been  executed*  (James  v.  McKSsmon,  6 
John.  R.  543.) 

Rmmir,  Judge. — ^The  bill  assumes  as  the  construc- 
tion of  the  will,  that  the  negroes  are  bequeathed  to  the 
platnttff ;  at  least,  that  they  are  bequeathed  to  Jioset  in 
trust  for  him.  If  that  were  true,  the  defendants  who 
purchased  from  Mofes,  with  knowledge  that  he  claimed 
the  slaves  under  his  father's  will,  would  hold  them  sub- 
ject to  the  trust  declared  In  it  But  I  think  it  plain^ 
that  the  testator  meant  a  sale  of  those  slaves,  which 
siMHild  be  allotted  as  the  third  provided  for  the  plain- 
tiff^s  support  He  says,  that  '*  one  third  of  the  vtdne^ 
Ijsa  of  his  slaves  shall  be  placed  in  the  executor's  hands 
fcr  £fugh*»  support*^  This  is  inaccurately  expressed  ; 
but  means  that  the  executors  should  get  and  keep  the  va- 
lue of  those  slaves  in  their  hands.  Then  they  could  not 
keep  the  slaves  themselves.  Bat  this  is  rendered  clear 
by  the  further  provision,  ^*  that  the  executors  8i*e  to  pay 
Hugh  annually  during  his  life  the  intereai  of  the  amount*^ 
—not  the  hire  of  the  negroes  and  their  increase*  And 
then  comes  a  disposition  of  the  fund  after  Eugh*^s  death, 
which  is  not  of  the  negroes,'  and  their  increase,  but  of 
^*  the  principal,''  to  be  divided  among  three  other  chil- 
dren. If  tile  will  had  stopped  here,  there  could  be  no 
doubt  that  it  would  have  been  the  duty  of  tlie  executor 
to  seH  the  negroes,  and  put  the  money  at  interest  for  a 
life  annuity  to  the  plaintiff.  Is  this  altered  by  the  sub- 
sequent provision  ?  That  provisiim  is  expressed  by  way 
i»f  request,  that  the  defendant  M)$es  should  take  those 
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Dic^  1831.    negroes,  valued*  for  the  support  of  Hugh^  and  pay  the  va- 
luatioii  iiito  the  hands  of  the  executors  ;   and  Mmes  and 
another  are  appointed   executors,   of  whom  the  former 
alone  prored  the  will.     It  is  argued^  that  if  a  sale  was 
intended,  a  case  lias  happened  in  which  it  was  not  so 
meant,  and  could  not  be  made  ;   because  there  was  no- 
body who  could  sell  to  Moses,  nor  to  whom  he  could  pay 
the  price.     No  act  was  necessary  to  complete  the  sale 
to  Jdo$es9  but  his  own  assent     The  testator  bad  already 
provided  for  that  and.  the  terms  ;   namely^  that  the  ne- 
groes should  be  valued  ;   which  was  only  necessary  in 
case  MostSj  being  an  executor,  should  take  tliem  under 
the  bequest  in  the  will.     There  is  no  complaint  of  am 
improper  division,  or  unfair  valuation.     That  would  be 
a  distinct  ground  of  relief,  if  it  existed.    But  the  bill  af» 
ftrms  the  division  and  valuation,  and  seeks  the  specific 
negroes  allotted  for  BugJu  .  The  meaning  of  the  request 
io  Moses  to  take  those  negroes  c^uld  not  be,  that  htB 
should  hold  them  upon  terms  difierent,  and  witli  a  less 
perfect  and  disiiosable  interest  than  another  purchaser. 
If  he  would  not  keep  them  himself,  he  might  and  ought 
to  sell  them^  by  the  terms  of  the  will ;   and  in  that  case, 
the  purchaser  would  take  them  absolutely,  and  subject 
to  no  trust.     If  he  kept  them,  why  should  his  interest  be 
less,  or  his  title  not  as  pei-fect  ?     It  is  said,  because  he 
was  executor.     Not  so.     That  might  be  a  reason  why 
they  should  be  valued  to  him,  and  not  to  another  ;   but 
none  at  all,  why  he  should  not  have  an  indefeasible  title, 
when  he  took  them  at  valuation.     The  testator  trusted 
him  without  security  with  the  price,  if  sold  to  another. 
There  seems  to  be  no  reason  why  he  should  not  equally  do 
so  with  the  price  in  his  own  hands.  I  S))eftk  now  of  the  mean- 
ingof  the  testator  himself.  Indeed  had  the  other  executor 
proved  the  will,  the  defendant  Moses  would  have  been  as 
much   entitled  as  he,  to  keep  the  price  of  the  negroes*. 
The  intention  then  seems  to  be,  to  sell  those  negroes  to 
provide  a  certain  supjiort  for  Hugh  by  placing  the  value 
at  intiorest.     And  this  is  the  more  reasonable  inference^ 
when  we  find  by  the  proofs,  that  there  were  only  five  al« 
together,  and  ^tliat  four  of  them  were  of  little  servicer 
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The  two,  tbat  were  allotted^  for  Hug;hj  were  joung  fe-   Dbc.  1831. 

malesy  the  eldest  of  which  was  not  five  years  of  age,  and 

would  have  been  ex|iensive  for  several  years,  instead  of 

yielding  any  thing  towards  tlje  piaintlff 's  maintenance. 

But  the  testator  wisbed  the  slaves  to  remain  in  his  family, 

if  his  son  was  willing  and  able  to  buy  them.     This  ho 

requested  him  to  do ;  but  that  request  did  not  constitute 

a  trust  of  the  slaves,  if  the  son  took  them  as  his  own. 

The  will  is  to  be  construed  as  a  mode  of  puoposing  a 

sale,  and  not  as  incumbering  the  pro{)erty  with  a  trusty 

or  embarrassing  the  purchaser  in  the  disposition  of  it. 

Such  a  purpose  would  be  inconsistent  with  the  appai*ent 

strong  desire  that  Moses  shguld  take  them.    For  what 

more  likely  to  prevent  him,  than  attaching  such  a  trust  - 

to  two  slaves  of  their  age  and  sex? 

The  interest  of  tiie  derendant  J/o^es  jxm^i  be  declared 
to  be  an  absolute  one^  if  he  assented  to  the  purchase  at  all. 

That  he  made  an  election  in  a  reasonable  time,  and 
fairly,  is  placed  beyond  doubt  by  the  contract  and  release 
executed  to  him  by  the  plaintiff.  The  testator  died  in 
September  1820.  The  negroes  were  divided  and  valued 
October  25th,  1820.  And  on  the  24th  October  1821, 
the  plaintiff  by  hi^  deed,  in  consideration  of  S  J  07  50, 
ivieased  to  his  brother  '*  the  annuity'^  bequeathed  by  his 
father,  and  in  his  hands  as  the  executor*  From  this  it 
must  be  concluded,  that  at  tliat  time  it  was  perfectly  un- 
dei-stood,  that  Mo$ts  had  taken  the  negt*oes  as  his  own 
.propenty*  and  that  all  parties  understood  \^\\\\  to  be  re- 
sponsible for  tiie  value.  IJpon  the  matter  of  the  bill 
therefore,  touching  any  trust  in  the  slaves,  it  must  be 
dismissed  as  against  all  tJie  defendants. 

The  bill  however  charges  the  insolvency  of  the  execu- 
tor, and  prays  general  relief ;  which  may  be.considered 
as  a  prayor  to  secure  the  fund  and  the  annuity,  if  a 

proper  case  appears. 

In  the  answer,  the  release  of  October,  1821,  is  spe- 
cailly  set  up  as  a  bar  against  this  demand.  While  it  re- 
mains in  force,  it  is  an  absolute  bar.  Nor  can  it  be  an- 
nulled, but  upon  a  bill  expressly  impeaching  it  upon  tlu» 
ground  of  fraud,  unless  upon  its  face  or  from  the  rela- 
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Dbc.  1831.    tion  of  the  parties,  the  court  can  declare  it  void.    The  fair 
execution  of  this  instrument  is  proved  by  both  of  the  sirii- 
scribing  witnesses  ;  one  of  whom,  an  attorney,  prepared 
it  at  the  instance  of  the  plaintiff  himself*    Other  evi- 
dence has  been  taken  by  the  defendant,  going  to  show, 
that  the  agreemertt  on  which  it  was  founded,  was  hmui 
JUe  and  faii^ ;  and  the  plaintiff  has  ofered  no  proof  to 
impeach  Ht.     If  therefore  the  decision  turned  on  the 
merits  of  the  release,  there  seems  to  be  no  reason  to  sus- 
pect it  upon  the  present  state  of  the  proofs.     Bnt  the 
Where  Ute  an-  tourt  does  not  enter  into  that ;  because  the  pleadings  do 
reieLTu  a  ^d«5^  "^*  impfeach  it ;  and  the  only  matter  in  issue  upon  it  i» 
fence    to    the  that  made  by  the  answer  and  replication,  which  is  the 
the  biilf  and  the  ^^^  ^^  execution.     The  plaintiff  cannot  therefore  offer 
plaintiff  ireplies  proofs  in  this  case  impeaching  the  release  ;  nor  can  the 
^not  at  the    depositions  of  Ae  defendant  tending  to  sustain  it  be  con- 
hearingreadtei-  gidered  ;  because  the  whole  is  out  of  the  pleadings.     If 

timonv  impeach-,  -ii.,  m 

ing  the  release  the  Witnesses  have  sworn  falsely,  they  have  not  beeii 
as  fraudulent,  guilty  of  legal  perjury,  since  they  have  been  interrogated 
No  interroga-  to  fiacts  not  stated  in  the  bill  or  answer,  nor  in  any  man^^ 
^''^tn^^''^  ner  put  in  issue.  The  court  cannot  hear  the  proof;  it 
which  do  not  re-  would  be  error  if  we  did.     (James  v.  JUcKtmoUf  6  Johns* 

hltsue^SXeen  ^^^^  ^^^^  ^-  TaUmadge,  14  Johns.  501.) 
the  parties  { and      The  relation  between  these  parties  was  not  such  as  to 
facto"no?  suted  P«>hibit  their  bargaining  altogether,  and  invalidate  every 
in  the  bill  or  an-  treaty  between  them,  however  fair  and  advantageous  to 
jeded.         ^^'  ^^^  plaintiff.     The  relation  makes  a  dealing  suspicious, 

and  imposes  the  burden  on  the  executor  of  showing  very 
clearly,  that  no  advantage  has  been  taken  by  him.  The 
release  is  not  therefore  void,  without  proof  aituftde.  No 
imof  has  been,  or  could  be  offered  here.  The  release 
must  therefore  be  established  as  a  bar  to  this  bill*  But 
because  the  circumstances,  on  which  its  validity  depends, 
are  not  open  in  this  suit,  the  bill  Mill  be  dismissed,  with- 
out prejudice  to  filing  another  for  the  security  or  recovery 
of  the  annuity,  and  impeaching  the  release. 

Per  Curiam. — Decree  accordii^glt. 


SOP&SMfi  COVIIT  OF  190UTH* CAROLINA. 

Jounr  Heath  r.  John  Cobb. 

^hcre  a  judgment  was  confessed  to  tlie  prosecutor  by  a  prisoner  con- 
fined in  jail  on  a  char^  of  tiirceny  and  arson,  under  circumstances 
wiiich  induced  the  court  to  enjoin  it,  but  without  any  misconduct  on 
the  part  of  the  prosecutor,  it  was  held,  that  it  should  stand  as  a  se- 
curity for  the  amount  which  might  be  recovered  in  another  action  to 
be  brougiit  by  the  prosecutor  for  the  same  trespass. 

The  bill  was  filed  in  Lenoir,  in  1826,  and  alleged  that 
the  plaintiff  being  oid«  infirm  and  poor,  was  falsely  ac-* 
ciised  by  the  defendant^  a  man  of  wealth  and  influence^ 
of  Btealing  cotton,  and  afterwards  burning  the  gin  house 
to  conceal  it — ^that  being  arrested  on  this  charge,  and 
unable  to  find  sureties  for  his  appearance,  he  was  confi- 
ned in  jail  fi*oni  the  10th  of  August  18£5,  until  the  com- 
mencement of  the  term  of  the  Superior  Court,  in  Octo- 
ber ensuing — that  during  this  period,  the  defendant,  by 
his  agents,  informed  him,  that  if  he  would  confess  a 
judgment  for  S  150,  it  should  not  be  enforced,  if  he,  the 
plaintiff,  suffered  corporal  punishment  in  consequence  of 
the  prosecution — that  believing  from  this  proposition, 
that  tlie  defendant  would  not  only  abandon  the  prosecu* 
tion,  but  wished  him  so  to  understand  it,  in  consequence 
of  his  poverty,  his  forlorn  situation,  and  his  imprison- 
ment, he  consented  to  do  so  ;  and  being  brought  into  the 
court-house  from  the  jail,  confessed  the  judgment  The 
plaintiff  then  averred  his  innocence,  and  that  the  grand 
jury,  after  examining  the  witnesses  for  the  prosecution, 
igiiored  tlie  bill  of  indictment  against  him.  The  prayer 
was  for  an  injunction  against  the  judgment. 

The  defendant  in  his  answer,  insisted,  that  the  plain- 
tiff was  guilty  of  the  theft  with  which  lie  was  charged, 
and  that  while  awaiting  his  trial,  fi*equently  made  ap- 
plication to  him  to  compouncl  the  prosecution,  and  offer* 
ed  to  pay  him  i  250,  the  estimated  amount  of  his  dama- 
ges, which  the  defendant  positively  refused — ^that  after 
repeated  solicitation,  he  consented  to  permit  the  plain- 
tiff to  confess  the  judgment  mentioned  in  the  bill«  in  sa- 
tisfaction of  the  damages  he  had  sustained.  But  the  de- 
fendant positively  denied,  that  he  ever  promised  the 
Vol.  11.  »25 
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Dtc.  1831.  plaintiflT  that  the  judgment  should  not  be  enforced,  in 
caso  corporal  punishment  was  inflicted  upon  him,  or  that 
he  ever  gave  the  plaintiff  to  understand,  or  any  reason 
to  hope,  that  the  confession  of  the  judgment  should  in 
any  way  affect  the  criminal  prosecution. 

A  replication  w^as  filed  and  testimony  taken,  which  ik 
stated  in  the  opinion  of  his  Honor,  Judge  Haix* 

Mordecau  for  plaintiff.    ~ 

Gaston^  for  defendant. 

HAUi,  Judge. — It  appears  from  the  testimony  in  this 
case,  that  the  plaintiff  was  a  principal  actor,  in  selling 
the  cotton  that  had  been  stolen  fi*om  the  store-house  of 
the  defendant.     Fin>in  his  advanced  age,  it  is  not  very 
likely  that  he  participated  in  fact,  in  the  arson  which 
was  committed  to  conceal  the  theft.     But  it  is  more  than 
probable^  that  he  was  privy  to  it.     All  ttie  circumstan- 
ces of  the  case  form  a  mass  of  evidence  against  him,  of 
a  very  suspicious  character.    Being  in  this  predicament, 
it  is  necessary  to  ascei*tain,  wliether  he  confessed  the 
judgment  to  the  defci)da!it  under  a  sense  of  justice,  and 
with  a  view  to  make  i*eniuneration  for  the  injury  done 
him,  or  whether  he  did  so  from  the  influence  of  fear  or 
apprehension,  arising  from  the  prosecution  then  pending 
against  him ;  and  with  a  hope  that  the  due  course  of 
law  might  thereby  be  averted  ;  and  whether  the  latter 
expectation  was  not  cherished  hy  the  overtures  made  to 
him  by  the  defendant  and  his  agent 

Freed  from  all  restraint,  it  is  not  very  likely  that  a 
man,  whose  conduct  has  been  represented  in  so  criminal 
a  point  of  view,  should  in  tlie  course  of  a  few  weeks  re- 
turn to  a  sense  of  reason  and  justice,  and  voluntarily 
make  amends  to  the  injured   party  for  a  crime  that  he 
had  committed,  and  thereby  tacitly  acknowledge  that  be 
was  the  author  of  it     The  defendant's  first  object  seems 
to  have  been,  to  be  compensated  for  the  fa)ss  he  had  sus- 
tained,  rather  than  bring  to  punishment  an  infirm  old 
man.     In  the  first,  lie  was  governed  by  a  sense  of  jus- 
tice due  to  himself.    In  the  latter,  his  humanity  might 
have  been  prodominant    He  forebore^  making  any  set* 
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tlement  with  the  plaintiff^  owing  to  an  apprehension  that  I>sc-^1831. 
its  interfering  with  the  prosecution  against  the  plaintiff, 
might  make  it  a  nullity.  But  he  took  counsel,  and  was 
advised  that  he  could  not  compromise  tlie  prosecution  ; 
Imt  that  if  the  plaintiff  was  found  guilty,  he  could  say, 
that  he  would  not  crave  a  judgment  against  him.  To 
this  he  assented ;  and  of  this  the  plaintiff  was  informed 
by  the  defendant's  agent  Blountf  whilst  he  was  in  jail. 
Conne^^ed  with  this  part  of  the  case  is  the  testimony  of 
Danid  Baughiry.  He  says  that  Bhuntj  the  defendant's 
agent,  told  him  to  tell  the  plaintiff^  that  if  he  would  come 
into  coort,  and  confess  judgment  for  Si  50,  that  he  should 
have  a  credit  of  twelve  months  ;  and  that  if  he  suffered 
any  corporal  punishment,  the  judgment  should  be  void. 
Daughtry  states,  that  he  made  this  known  to  the  plain- 
tiff, and  that  tiie  plaintiff  asked  his  advice.  He,  Danglitryf 
told  him  he  did  not  know  what  would  be  sworn  against 
him.  Plaintiff  said  it  might  be  best  to  confess  a  judg- 
ment, ibr  he  was  fearful  of  false  sweai*ing.  Davghtry 
then  informed  Blount j  that  the  plaintiff  was  willing  to 
confess  a  judgment  To  a  question  a^ed  Blomitf  he  said, 
he  did  not  recolleet  having  such  coversation  with  Dangh- 
Iry,  but  he  does  not  say,  that  such  conversation  did  not 
take  place.  He  states  himself  however,  that  he  toM 
plaintiff,  if  he  was  found  guilty,  the  defendant  would  not 
crave  judgment  against  him.  Frederick  Jones  says  tliat 
Banghtry  came  to  BUmnt^  and  wished  a  compromise  of 
Heafh^s  business.  Btatint  told  him,  that  if  he  wonlcl  give 
S  S50,  and  leave  the  state  or  county,  he  would  do  so. 
Oaughtry  then  asked,  what  would  become  of  tlie  prose- 
cution ?  Blount  answered,  he  would  sec  to  it,  or  attend 
to  it.  Jnftn  Stephens,  who  seems  to  have  been  a  fellow 
priflotter  of  plaintiff,  says,  that  Blount  went  into  tite  jail 
as  often  as  twice,  and  proposed  to  tlie  plaintiff  to  make 
np  Ibr  a  certain  sum,  and  told  him  that  he  would  not  see 
him  take  the  whipping  he  would  have  to  take,  for  twenty 
dfdlars. 

From  this  evidence,  the  impression  on  my  mind  is  ir- 
resistible, that  the  judgment  was  confessed  under  the  in- 
tnencc  of  a  hcrpe  held  out  by  the  defendant  BUhnkt^  either 
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Dec.  lasi.   that  the  chic  course  of  law  would  be  avertecl,  or  that  if 
^*^    it  was  iioty  and  the  piaintiiT  was  punished,  the  judgment 
9.  should  be  of  no  effect.     No  doubt  the  plaintiff  may  owe, 

^*^"'  and  in  justice  ought  to  pay  to  the  defendant  the  amount 
of  the  judgment  confessed.  But  individual  justice  to  the 
defendant  is  not  to  be  pi-eferred  to  the  public  justice  that 
is  duo  to  the  community.  Sound  |K>Iicy  forbids  it ;  and 
the  prose^cution  against  the  plaintiff  may  be  some  proof 
why  it  should  forbid  it.  For  the  defendant  says, 
that  although  the  testimony  appearing  in  this  case  was 
pi*escnted  to  the  grand  jury,  they  found  the  bill  not  a 
true  bill,  as  he  supposed,  through  humanity  to  the  aged 
prisoner.  Might  it  not  have  been  too,  through  a  favor* 
able  impression  made  upon  the  jury  by  the  prosecutor, 
after  the  confession  of  the  judgment  to  him  ? 

I  think  the  defendant  ought  to  be  enjoined  from  pro- 
ceeding on,  or  ninking  any  use  of  tlte  judgment  complain- 
ed of.  But  it  may  be  Iicid  as  a  security  for  any  amount, 
which  (he  defendant  sliall  her*eafter  recover  against  the 
plaintiff.  And  the  plaintiff  is  enjoined  from  pleading  the 
statute  of  limitations,  in  any  suit  that  may  be  brought 
by  the  defendant,  to  recover  the  amount,  due  on  account 
of  the  subject  matter,  for  which  the  judgment  was  con- 
lessed. 

RuFFiN,  Judge^ — The  evidence  satisfies  my  mind,  tliat 
the  judgment  was  confessed  by  theplaintiff  for  tlie  sake, 
at  least,  of  softening  tlie  prosecutor.     It  is  not  alone  for 
^  the  agreed  damages  for  the  civil  injury.     Nobody  can 

believe,  that  such  a  security  would  have  been  given,  had 
the  indictment  been  at  an  end.  The  judgment  is  the 
original  security  given,  and  is  therefore  open  for  this 
court  to  act  on»  as  a  bond  would  be  at  law.  The  plain- 
tiff  was  under  a  duress  in  the  eye  of  a  court  of  equity* 
He  was  in  prison,  charged  with  an  infamous  offence, 
and  hoped  to  conciliate  both  the  injui-ed  party  and  the 
court.  Securities  thus  obtained  ought  not  to  be  obliga- 
tory. Free  consent  is  wanting.  I  do  not  put  it  on  the 
ground,  that  the  defendant  or  his  agent  practised  upon 
the  plaintiff's  fears,  or  used  improper  means  to  influence 
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him.  They  acted  as  fairly  as  they  could,  and  did  nothing  l>*c.  1831. 
wrong,  except  in  the  single  fact  of  taking  a  judgment 
from  a  man  in  the  plaintiff's  situation  and  state  of  mind. 
He  was  not  in  a  condition  to  be  dealt  with,  in  reference 
to  the  act,  out  of  which  grew  the  criminal  charge.  He 
could  not  and  did  not  stand  upon  his  rights.  He 
felt  himself  in  the  other's  power,  and  with  a  spirit  sub- 
duedy  was  willing  to  surrender  them,  without  reference 
to  the  actual  damage  sustained  by  the  defendant,  and  to 
yield  to  any  of  his  demands,  upon  the  hope,  clearly  en- 
tertained by  him,  that  he  would  fare  the  better  upon  the 
prosecution.  I  think  both  upon  the  principle  of  the  pub- 
lic policy,  which  forbids  the  compounding  of  prosecu- 
tions, and  of  duress  as  understood  in  a  court  of  equity, 
the  plaintiff  must  be  relieved. 

But  as  I  by  no  means  consider  tlie  defendant  obnox- 
ious to  the  censure  of  actual  oppression  or  imposition  ; 
and  as  his  loss,  by  the  theft  and  the  burning  connected 
with  it,  are  established  beyond  doubt ;  and  as  the  par- 
ticipation of  the  plaintiff  in  the  former  act  is  clear,  and 
that  in  the  latter,  probably  to  be  inferred,  I  think  the 
judgment  is  not  forthwith  to  be  pei*petually  enjoined. 
While  the  defendant  cannot  liave  full  advantage  of  it, 
the  court  mast  take  care,  that  he  suffers  no  loss  by  it. 
During  its  existence,  the  defendant  could  bring  no  suit 
at  law  for  the  trespass.  But  the  plaintiff  is  not  to  es- 
cape answering  altogether  for  the  trespass,  and  at  the 
same  time  avoid  tlie  judgment  in  this  court.  The  defen- 
dant may  therefore  have  liberty  to  institute  now  an  ac- 
tion at  law,  to  establish  the  trespass  alleged  by  him,  and 
the  damages  sustained,  in  which  the  plaintiff  shall  not 
plead  the  statute  of  limitations  ;  and  the  judgment  must 
stand  as  a  security  for  the  damages,  that  may  be  assess- 
ed by  the  jury  ;  and  after  the  verdict,  the  parties  have 
leave  to  move  for  further  diixctions. 

Pbk  CrRiAM* — Decree  ArcoKDiNGi»Y. 
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James  Rbevbs  v.  .M&REfiiTn  Abams  & 
Andbrsou  Blacrwooh^. 

Arbitrators,  officers  pf  corporations  and  solicitors  who  l)ave  aided  their 
clients  to  commit  fhiuds,  may  be  made  defendants.  But  the  rule  is 
different  as  to  a'  mere  witness,  who  has  no  interest  in  the  cauie»  and 
mgainst  whom  no  relief  can  be  given.  If  he  ansHrers,  the  biU,  at  the 
hearing'^  will  be  dismissed  as  to  him  with  costs. 

The  plaintiff  in  liis  bill,  which  was  filed  iii  Oraiigc  in 
1826,  sought  to  set  aside  tlie  sale  of  a  lot  in  the  town  of 
Hillsborough,  made  by  the  plaintiflT  to  the  defendant 
Jdams^  under  circumstances  of  gross  fraud.  The  relief 
as  to  Mams  was  clear,  and  the  only  doubt  was,  whether 
the  defendant  Blackwood  was  not  unnecessarily  made  a 
party.  As  to  him,  the  facts  were,  that  he  w^nt  with  Jdams 
to  the  house  of  the  plaintiff,  at  the  time  when  the  latter 
was  qiade  drunk  by  the  former,  and  when  the  deed  for 
the  lot  was  signed*  which  w^as  witnessed  by  Blackwoodf 
who  endeavored  to  get  a  part  of  the  purchase  money  to 
secure  a  debt  due  another  person,  in  which  he  failed. 

Blackwood  submitted  to  answer,  and  at  the  hearing  it 
was  moved  by  JSTash  and  ff'inston,  that  the  bill  should  be 
dismissed  as  to  him,  urging  thathehad  improperly  been 
made  a  party  ;  and  for  this  was  cited  Mc^amara  v.  Wil- 
liamsy  (6  Ves.  143).  Plummer  \.  Muy^  (1  Tcs.  sen.  426.) 

Rxiffin  and  fV,  H.  Haijwood,  for  the  plaintiff  contended, 
1st,  That  Blackwood  should  have  demurred  if  there  was 
any  thing  in  the  objection  ;  and  2d.  That  he  was  pro- 
perly made  a  party  ;  and  for  these  positions  tht>y  cited 
Lingood  v.  Croudiei*  (2  Jlik.  396).  Chicot  v.  Leqnesne  (2 
Pes.  sen.  315).  Mitjord  152.  Bennetv,  Vade{^JStk.  327). 
Bowles  V.  Stewart  (1  Sclu6jc  Lef  227).  Cooper  Eij.  Plead- 
ing 42  d("  178.  Plummer  v.  Miy  (1  Ves.  sen.  426).  Cook- 
son  V.  Ellison  (2  Bro.  C.  C.  252). 

The  cause  was  held  under  advisement  several  terms. 

The  opinion  of  the  court  was  delivered  by 

^ALL,  Judge. — It  appears  to  be  a  general  rule,  that 
a  person  who  is  merely  a  witness  shall  not  be  made  a 
party  defendant ;  because  having  uo  interest  in  the  cause. 
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no  decree  can  be  made  against  him,  and  because  tlie  par-  ^^^- 1^31. 
ty  may  have  the  full  benefit  of  his  testimony,  by  exami- 
ning him  a^  a  witness.     (^Plnmmer  v.  JIfay,  1  Fes.  sen. 
426.     Fenton  v.  Hughes^  7  Fes*  287.     McJiTanmra  v.  Wil- 
liams, 6  Ves.  143), 

But  to  tliis  rule  there  appear  to  be  some  exceptions- 
Arbitrators  have  been  suffered  to  be  made  defendants. 
(JAngood  V.  Croucher^  2  ^Ik.  S96.  Chicot  v.  LequesnCf  2 
Ves»  sen.  315).  Clerks  of  corporations  may  also  be 
made  defendants,  for  the  sake  of  discoveries,  because  the 
answers  of  corporations  virc  not  upon  oath,  and  are  there- 
fore not  evidence,  (  TFyche  v.  Meal,  3  P.  Wins,  310. 
Moodaluy  v.  Morton,  1  Br,  C.  12.  469.  Dummer  v.  Chip- 
enham,  14  Ves.  251).  And  Lord  Redesdale  has  decided, 
that  a  solicitor,  assisting  his  client  in  obtaining  a  fraud- 
ulent release,  was  properly  made  defendant,  and  liable 
for  costs,  if  the  principal  was  insolvent.  (  Bowles  v. 
Stewart,  1  Sch.  Sc  Lef.  227). 

In  the  present  case,  the  defend^int  Blackwood  appears 
to  have  no  interest  in  the  cause,  and  no  decree  can  be 
entered  againsf  him.  It  was  therefore  unnecessary  to 
make  him  a  party.  Tlie  plaintiff  might  have  had  the 
benefit  of  his  testimony,  without  doing  so.  For  these 
reasons,  I  am  of  opinion  that  he  should  bo  allowed  his 
costs. 

Pbr  Curiam. — ^Dismiss  the  bill  aB  to  Blackwood  with 
cost?* 
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Richard  Boyd  et  al.  v.  John  D.  Hawkiks  et  a{« 

Where  one,  who  liad  become  surety  for  an  insolvent  person^  wasy  in 
order  to  obtain  forbearance,  compelled  to  convey  his  estate,  as  a  se- 
curity for  the  debt,  to  a  trustee  nominated  by  the  creditor,  who  also 
became  assignee  of  the  effects  of  the  principal  debtor  to  secure  the 
surety:  II  tons  hefd,  that  a  subsequent  agreement,  whereby  the  sorely 
gave  the  trustee  one  fourth  of  the  estate  of  the  principal  debtor,  as  % 
compensation  for  managing  it,  was  invalid. 

The  bill  charged,  that  on  the  Snd  day  of  July,  1824, 
the  complainant  Boydf  being  largely  indebted  (aboat 
S  34,000,)  to  the  State  Bank  of  North- Carolina,  as  surety 
for  his  brother  Mexander  Boyd^  did/ for  the  purpose  of 
obtaining  forbearance,  and  also  securing  the  payment  of 
that  debt,  convey  to  the  defendants,  Hawkins  and  RobardSp 
as  trustees,  eighty  slaves,  and  sundry  large  tracts  of 
land,  including  one  on  the  Roanoke  in  Warren  Coun- 
ty, containing  four  thousand  acres ;  that  he  had  since 
paid  the  debts  and  received  a  discharge  fW>m  the  bank, 
and  a  declaration  to  that  effect  to  the  trustees,  and  had 
requested  a  re-cpnveyance  according  to  the  terms  of  the 
deeil ;  but  that  the  defendant  Hawkins,  alleged  that  the 
plaintiff  was  indebted  to  him  for  compensation  for  ser- 
vices rendered  under  the  deed,  and  advances  made  in 
discharge  of  the  debts«  and  refiised  to  convey,  but  had 
in  his  name  and  that  of  his  oo-trustee,  adveKised  the 
Warren  land  for  sale^  and  instituted  an  actioB  of  detinue 
Voju  II.  *26 


BOT* 

V. 


196  BqiTfTT  04flB«  ABGITBD  AHB  DBTBBMIITKD  IW  THB 

Dbo.  183S.  for  the  slaves*  The  bill  denied  any  debt  from  the  plain* 
tiff  to  Hawkins,  and  averred  a  willingness  to  make  n 
reasonable  allowance  for  his  services,  or  by  way  of  com- 
tUwsivt.  missions,  (for  which  there  was  a  provision  in  the  deedy 
the  amount  to  be  determined  by  the  bank) ;  and 
insisted  that  Hawkins  was  largely  indebted  to  Boyd 
upon  his  transactions  as  trustee  in  another  deed, 
executed  on  the  same  day»  and  for  the  same  purposes  as 
the  former,  for  certain  property  in  Virginia,  for  the  set* 
tlement  of  which  a  bill  had  been  filed  by  Boyd  in  a  court 
of  chancery  in  that  state — ^that  Hawkins  put  in  an  answer^ 
to  that  bill  insisting  upon  sundry  demands  arising  to  him 
U]>on  this  last  deed»  and  also  for  services  rendered  touch- 
ing the  estates  in  North-Carolina,  conveyed  by  the  deed 
first  mentioned.  The  hill  then  stated  a  subsequent 
mortgage  by  Boyd  to  the  other  plaintilfe,  ThomUm  and 
Daxnson.  The  bank  and  the  trustees  were  made  defen- 
dants, and  a  i*e-conveyance  prayed»  and  in  the  mean 
time,  an  injunction  against  the  sale  and  action  at  law, 
and  general  relief* 

The  answer  of  the  bank  admitted  the  payment  of  the 
debt,  and  submitted  to  a  re-conveyance,  but  not  so  as 
-to  interfere  with  any  just  claims  the  trustees  might  bave^ 
.against  the  estates* 

The  defendant  Robards*  in  his  answer,  set  up  noclaioa 
on  his  own  behalf,  and  admitted  that  it  was  understood 
when  the  deeds  were  signed,  that  he  was  not  to  be  active 
in  the  execution  of  the  trusts,  which  were  expected  to  be 
very  troublesome,  particularly  in  relation  to  tiie  property 
in  Virginia,  but  that  the  defendant  HawkinSf  was  to  un- 
dertake the  sole  management  of  it ;  that  he  did  man- 
age it  successfully,  and  at  much  risk  and  trouble,  and 
gi*eatly  to  the  advantage  of  Boyd  in  many  particulars, 
which  were  mentioned  in  the  answer  of  Bawldns  himselL 

That  answer,  upon  which  arose  all  the  material  ques- 
tions in  the  cause,  stated,  that  Mexander  Boydf  of  Meck- 
.lenburg  county  in  Virginia,  owed  the  large  debts,  for 
which  his  brother,  the  plaintiff,  BuAard  was  surety,  to 
tiie  State  Bank,  and  al8o«»  a  further  debt  of  about  S  0*000 
to  Mkhard  bima»U }  imd  that  beooBiifig  entire^  inMl- 
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Tcnt  ho,  JltexandeTf  conveyed  by  deed  of  trust  to  one   B«c.  183!J. 
Hainni/  and  others,  on  the  11th  of  June  18£4,  as  a  secu** 
Yity  to  Biehard  Boyi,  a  very  large  estate  consisting  of 
many  tracts  of  land  in  that  county,    about  140  slaves, 
the  crops  growing  on  sundry  plantations,  besides  his 
stock,   plantation  waggons,   tools,  &c. ;  that  he  had 
before    conveyed   to   Henry   Fitts  of  Warren  county^ 
«8    a   counter   security    for  Richard  Boyd^s    endorse- 
ments^  several  tracts  of  land  and  other  property  in  this 
State.     It  further  stated,  that  the  Bank  had  a  considera* 
ble  part  of  its  debt  in  judgment,  and  was  about  proceed* 
ing  to  a  sale  of  IL  Bayd^s  estate  in  Warren :  and  that 
SQCh  was  the  prospect  of  his  distress  from  those,  and  oth^ 
er  debts  which  he  owed,  and  the  small  sutn  which  he  ex« 
pected  to  realise  from  Mexander  Boyd^s  conveyances,  in 
consequence  of  previous  incumbrances,    that  Richard 
Boyd  himself  apprehended  insolvency, which  it  was  gener* 
ally  supposed  would  be  the  case  in  the  winding  up  $ 
Ibat  it  was  of  the  last  consequence  to  him  to  gain  indulr 
gence,  and  also  to  have  his  claims  under  Ji.  Boyd's  as- 
signment vigilantly  attended  to  and  presse^l,  and  that 
Ibe  bank  would  not  forbear,  unless  he  made  a  deed  of 
trust  to  persons  in  whom  the  directors  had  confidence; 
tiiat  application  was  made  to  him,  Hawkins^  by  Boyd 
and  his  friends,  but  he  declined  because  he  was  aware, 
from  the  nature  of  the  business,  that  it  would  occupy 
much  of  his  time,  and  take  his  attention  from  his  own  af- 
fairs,   and  also  because  he  doubted   Boy^s  integrity 
from  previous  transactions,  upon  which  a  difference  had 
arisen  between  them  ;  but  that  at  length,  upon  a  second 
application  urgently  made,  he  gave  his  assent  being  tha 
brother-in-law  of  R.  Boyd,  and  wishing  to  serve  him,  as 
be  seemed  greatly  distressed  by  his  embarrassments  and 
impending  ruin ;  that  the  parties  came  to  Raleigh,  and 
tbe  deed  mentioned  in  the  bill  was  executed ;  that  but 
little  was  then  expected  by  the  bank  or  R.  Boyd,' to  be 
received  under  the  assignments  of  d.  Boyd  ;  but  that  the 
president  of  the  bank,  after  the  execution  of  the  former 
deed«  proposed  that  R.  Boyd  should  transfer  the  benefit 
iwffeof  tatMsame  trustees,  for  the  same  purposes,  whick 
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0M.  1839L    WHS  immediately  done ;  that  Bawkin$  was  to  take  tNi 
himself  the  active  part  of  the  trosts  wbic!r  all  parties  es- 
pected  to  be  difficult,    perplexin]^    and   troublesome, 
and  probablj  leading  to  much  litigation  ;  that  he  pro- 
posed to  the  bank  to  give  him  the  liberty  of  drawing  for 
money  to  discharge  other  incumbrances,  but  was  refused^ 
unless  he  would  become  personally  responsible*  becanae 
the  debt  was  considered  as  large  as  could  be  safely  trusted 
upon  the  personal  security  of  Bityd.  or  that  of  his  pro- 
perty conveyed,  which  was  all,  or  nearly  all  he  had ;  the 
answer  farther  stated,  that  all  the  property  conveyed  to 
Flits  by  Jl.  fiaydf  had  been  sold  under  executions,  and 
could  only  be  recovered  by  suits ;  and  Aoyd  engaged 
the    defendant    to    recover   that   also^— that   JL  Buyd 
himself,  was  indebted  to  other  persons  in  several  sums 
mentioned,  amounting  to  S  6,000,  for  which  there  were 
judgments  or  deeds  of  trust,  on  which  sales  were  threat- 
ened,  as  he  h^d  no  funds,  and  was  incapable  of  ac* 
tion  hiniself,  or  had  given  over  exertion  in  despair.   It 
was  further  stated,  thHtJUxander  BaydoweA  a^d^ttoone 
B.  Burwell  of  about  S  20,000,  for  securing  which,  there 
was  a  deed  of  trust  for  about  ninety  of  the  slaves  mention- 
ed in  the  deed  to  Rainny  and  others ;  that  he  was  indebted 
to  others  by  judgments  in  Virginia,  on  which  executions 
had  been  sued,  having  a  lien  prior  to  the  deed  of  1 1th 
of  June«  and  amongst  them  one  in  favor  of  Tkos*  Bnmm^ 
for  about  S  8^000  and  interest :  which  appeared  from  an 
exhibit  to  have  been  against  R,  Boyd  and  four  others,  as 
the  sureties  of  ^.  Boyd.    The  answer  proceeded,  that  on 
the  4th  of  July,  the  defendant  heard  that  the  executions 
of  Br&wn  and  others,  to  the  amount  of  i  IO9OOO,  were 
levied  on  the  slaves,  work-horses,  and  other  effects,  on 
the  plantations,  and  that  sales  Mould  be  forced,  which 
Would  prove  destructive  to  the  growing  crops,  and  ruin- 
ous to  JR.  Boyd  ;  that  he  went  over  to  Mecklenburg,  and 
urged  the  trustees  there  to  assert  their  right,  but  found 
tiiey  could  do  nothing,  because  the  executions  had  the 
preference ;  that  the  slaves  conveyed  for  th^  security  of 
Burwell.  were  also  advertised  to  be  sold,  and  if  the  sales 
had  then  been  made^  the  execntiofkis  alone  would  not  hav^e 


bees  satisfied  ;  that  B.  Boydj  who  went  to  Virginia  with  I^c*  ^91^%: 
the  defbndantt  returned  and  left  him  there  to  contest  the  '^^^^^'"^'^^ 
BMitter  ;  that  he  proposed  to  Bainny  and  the  other  tnts-  ^ 
4eesj  in  the  deed  of  the  1 1th  of  June,  to  assign  their  legal  Hawkivs^ 
title  to  him,  Hawkins f  to  which  the  two  Bopds  assented^ 
and  the  conveyance  was  made  on  the  8th  of  July;  that 
IB  this  state  of  things,  for  tlie  purpose  of  averting  an  im* 
Buediate  sale,  he  purchased  from  Brown^  on  the  11th  of 
July,  bis  judgment,  and  took  an  assignment  to  his  ovm 
use,  by  giving  his  own  bond  for  tlie  amount ;  that  this 
purchase  was  made  without  consultation  with  Boyd^  and 
being  without  any  understanding  fnr  an  indemnity*  or 
WMf  fiinds  in  hand,  belonging  either  to  Bityd  or  the 
trust,  and  when  Boyd  was  believed  to  be  insolvent,  it 
was  founded  exclusively  upon  his  own  responsibility, 
and  enured  to  his  advautagc.  That  under  the  executions 
a  sale  was  made,  at  which  Uawkins,  acting  by  R.  Boyd 
as  his  agent,  pqrchased  nearly  all  the  property,  to  the 
amount  of  about  S  9)000  ; — tiiat  he  I'efused  to  deliver 
the  negroes  conveyed  to  BurwelU  until  the  crops  were 
finished,  and  with  those  and  his  own  purchases,  he  did 
finish  the  crops,  after  guarantying  to  the  overseers  their 
>V8ges ;  that  he  then  surrendered  the  negroes  to  BtirweUf 
for  which  he  had  a  deed  ;  and  that  the  property  bought 
at  execution  sale,  and  the  crops,  ui^on  a  re-sale  after- 
wards made,  produced  the  sum  of  gir,855  94,  besides 
a  quantity  retained  by  Boydf  and  never  resold,  to  the 
yalue  of  $4,257  99,  making  together  g  £2, 113  95. 

The  defendant  insisted,  that  as  the  judgment  was  his, 
and  the  purchases  his,  he  was  entitled  exclusively  to  all 
the  profit;  but  admitted,  that  he  told  IL  Boyd  tli^t 
altho'  he  had  not  acted  as  trustee  in  the  purchases,  he 
did  not  mean  to  speculate  on  his  difficulties,  for  which 
great  gratitude  was  expressed.  It  was  further  sta- 
ted that  B.  Boyd  owed  large  debts  to  several  persons, 
(Mcmred  by  deeds  of  trust  or  judgments ;  among  which 
was  one  to  Fitts  for  S2,100:  one  to  Palmer  for  g4*200: 
and  one  to  Cannon  for  S.800,  and  that  Boyd  was  wholly 
unable  to  meet  them  and  made  no  efforts  U}  do  so  ;  that  the 
last  was  satisfied  by  a  bond  of  Boyd  with  HawkmSy  as  his 
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pTO.  \9S%  surety  ;  the  firut  by  a  sale  of  one  of  tti«  tracts  of  land, 
conyeyed  in  the  deied  of  July  find,  and  a  new  band  <if 
Boyd  with  ffawlnfif,  as  bis  surety:  and  that  to  Palmer 
by  a  sale  of  another  tract  of  land  conveyed  in  the  same 
deed,  which  was  not  worth  more  than  S  1,500  but  was 
taken  in  full  satisfaction  of  the  debt,  from  tiie  apprehen- 
sion of  Bofd^i  insolvency:  that  these  responsibilities 
were  dangerous  in  the  situation  of  £oyd,  at  that  time^ 
before  any  part  of  the  debt  to  the  bank  was  paid,  and 
made  it  necessary  for  him  to  indemnify  the  other  trus- 
tee, before  he  would  join  in  conveying  to  the  purchasers* 
The  answer  then  proceeded,  that  IL  Bogd^  being  impress^ 
ed  with  the  value  of  the  defendant's  services  rendered, 
and  those  to  be  rendered,  which  would  for  a  long  time^ 
cause  the  neglect  of  his  own  affairs  ;  and  especially  in 
consideration  that  the  defendant,  after  making  the  profita- 
ble  speculation  ou  Brown*»  judgment,  had  voluntarily 
given  him  tiie  benefit  of  it,  offered  without  persuasion 
and  with  a  full  knowledge  of  all  the  premises,  to 
give  to  the  defendant  one-half  of  all  the  estates  real  and 
personal,  which  had  been,  or  might  be  secured  from 
JHeocander  Boifd*8  property — that  the  defendant  refused 
that  offer,  but  that  afterwards  on  the  13th  of  September, 
1824,  the  plaintiff*.  Baydj  afler  free  consultation  with 
his  own  friends,  and  in  the  absence  of  the  defendant^ 
executed  and  then  delivered  to  Hawking  a  deed,  whicb 
was  exhibited,  and  which  sec^ured  tc»  Hawkins  one-fourth 
part  of  those  estates  of  every  kind;  thereby  adding  the  in« 
dttcement  of  interest  to  excite  the  defendant  to  the  greater 
activity:  that  Baifd  never  had  pretended  to  the  defendant 
personally,  that  he  was  in  any  manner  deceived  intheexe- 
cution  of  the  i  nstrument ;  for  he  well  knew  that  be  had  often 
offered  more,  and  that  under  all  the  circumstance  it  was 
not  more  than  adequate* and  that  he  confirmed  it  by  another 
deed  on  the  28th  of  October  following,  which  was  also 
exhibited.  That  the  defendant,  altho*  entitled  to  retain 
one-fourth  as  the  funds  came  in  hand,  yet,  as  Ji,  Aoyd 
was  pressed  by  the  Bank  debt,  had  applied  all  his  re* 
ceipts  to  its  satisfaction,  and  in  so  doing  advanced  what 
was  his  own,  witfiout  even  fully  satisfying  the  bond  debt 
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«f  Brown^  on  which  there  was  a  balance  due  of  8 1946  39.  ^>c.  1832. 

The  answer  proceeded  to  siiecify  the  lands  and  their  va-  >-^^^"^^ 

lae«  amount  of  debts  and  effects  obtained  from  j9.  A»ytf,  be*  ^ 

sides  tlie  chattels  covered  by  the  before  mentioned  execu-  HAwuni 

tionsy  which  amounted  to  the  sum  of  S  17,950  in  value;  of 

* 

which  the  defendant  claimed  one- fourth:  being  an  amount 
realised  from  the  assignments  o{Jl.  Boyd  of  835,805  94; 
altho'  it  was  deemed  worthless  when  the  defendant's  trust 
commenced.     It  was  further  stated,  that  the  defendant 
afterwards  essentially  served  A.  Boyd  in  efibcting  sales  of 
portions  of  bis  lands  in  North-Carolina,   by  which  he 
was  enabled  to  discharge  his  debts,  and  save  all  his  ne- 
groes, and  one-half  of  his  manor  plantation,  worth  825- 
000,  altho'  Bnyd  himself  in  his  distresses,  had  offered 
to  take  830,000  for  the  whole,  which  Hawkins  refused 
to  ratify,  because  he  considered  it  far  below  the  value, 
and  believed  he  could  himself  get  much  more— that 
in  making  that  sale  and  others,  he  was  obliged  to  in- 
demnify his  CO  trustee,  and  also  became  responsible  to 
otiier  incumbrancers  for  sums,  which  had  since  been 
discharged  by  Boydy  or  out  of  the  trust  funds.     The  an- 
swer proceeded  to  state,  that  after  R.  Boyd*8  affkira  were 
thus  rendered  prosperous,  a  difference  arose  between  him 
and  the  defendant,  about  the  claims  of  tlie  latter  for  com- 
missions, advances,  &c.  and  that  the  defendant  rendered 
an  account  and  demanded  a  balance  of  8  8,494  34i,  * 
which  Boyd  refused  to  pay  ;  and  that  the  defendant  ad- 
vertised the  sale,  and  brought  the  suit  as  charged  ia 
the  bill,  for  the  purpose  of  satisfying  himseIC    The  an* 
swer  admitted  the  [tendency  of  the  suit  in  Virginia; 
in  which  the    transactions   in    this  state    were   em- 
braced ;  but  the  defendant  aveiTed  that  he  was  not  re- 
strained by  any  order  therein,  from  asserting  his  demands 
in  this  state,  and  insisted  that  the  pendency  of  a  suit  ia 
another  state  could  not  affect  the  jurisdiction  here,  be* 
tween  citizens  of  this  state,  and  claimed  the  right  of  ma* 
king  a  full  defence,  and  setting  up  all  his  demands.    The 
answer  further  stated  that  the  first  deed  of  the  Snd  of 
July  contained  a  clause  allowing  the  trustees  a  reasona^ 
ble  compensati/va;  anU  that  it  was  omitted  ia  the  other 
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Psc.  1833.  by  accident,  or  because  the  interest  was  then  thought  too 
^*^  '^^  inconsiderable  to  require  a  stipulation.  It  was  fiirther 
^J*  stated  that  the  dcfenlant  was  prosecuting  an  action  of 
HAWX158.  ejectment  in  Wari'cn,  against  ff'iUiam  Hunt  and  John  C 
Qoodtn  for  a  valuable  tract  of  land,  which  those  persons 
had  purchased  under  execution,  as  the  estate  of  JiUxan^ 
der  Boyd^  and  which  had  been  conveyed,  as  before  men- 
tioned, by  dtf.  hoyd  to  Fills  as  trustee  for  H.  Boyd ;  of 
which  if  recovered,  the  defendant  also  claimed  one-fourth: 
the  expenses  of  prosecuting  this  suit  were  charged  in  the 
general  account  against  R*  Boyd*  The  whole  conclu- 
ded by  insisting  that  the  defendant's  attention  had  been 
faithfully  bestowed  for  several  years  on  the  business  of 
R  Boydf  to  the  injury  of  his  own  fortune  ;  that  he  was 
entitled  to  liberal  comjicnsatioii ;  that  the  agreement  for 
it  was  freely  and  fairly  made  ;  and  that  such  an  agree- 
ment to  buy  his  efforts  ought,  upon  their  success,  to  be 
fully  executed.  To  the  answer  were  annexed  detailed 
accounts,  showing  the  plaintiff,  Boydf  to  bo  the  debtor  of 
the  defendant  for  about  the  sum  above  mentioned,  if  the 
defendant  was  allowed  ci'edit  for  a  share  of  the  proceeds 
of  ti.  Boyd^s  estate ;  but  if  he  was  not  so  allowed,  the  ba- 
lance was  on  the  other  side:  and  also  a  list  of  B.  Boyd*$ 
debts  i'or  his  brother  and  on  his  own  account,  which  in 
July  1824  amounted  to  g  59,439.  A  general  replication 
was  put  in  to  the  answers. 

Tiiere  were  numerous  exhibits^  among  them  the  exe- 
cutions in  Yirgiiiiii,  on  which  the  sheriff  had  frequent 
Sides  from  tlie  £7th  August,  to  the  20th  September,  1824, 
of  which  tlie  principal  ones  were  on  the  IStli  and  I5tli 
of  the  latter  month.  The  deed  of  13th  September,  was 
in  the  following  words: 

The  undersized,  R.  Boyd^  is  bound  to  the  SUte  Bank  of  North- 
Carolina,  as  security  for  his  brotlier,  MexaaUer  Botfdf  to  the  amount 
'*  of  thirty-two  thousand  mjl  hundred  dollars,  or  thereabouts,  and  MeX' 
**  an  ter  Boyd  is  indebted  beside  to  Richard  Boyd  nearly  nine  thousand 
«  dollars  individuaUy  ;  and  to  secure  said  Richard  Boffd  from  the  afore- 
**  said  bank  debt,  as  well  as  to  pay  him  his  private  debt  as  aforesaid* 
*'  Alexander  Boyd  has  consented  that  a  conveyance  be  made  to  John 
*'  D.  Hawkins  and  his  heirs  in  trust,  and  who  is  the  assignee  (by  the 
"  consent  of  the  parties  concerned)  of  FhUip  Rainny  and  others^  the 
"  original  tnistecsi  of  sundry  proper(y>  including  the  growing  crops^  &e. 
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"as  will  better  appear  by  referring  to  the  deeds  themselves  of  record    Dtc.  1838. 
''in  Mftcktenburg  Cocmty.     And  whereas,  by  virtue  of  an  execution  at 
'<  the  instance  of  Thomaa  Mrow?t,  of  Granville  County,  N.  Carolina,  of 
'<  eig'ht  thousand  dollars,  or  thereabouts,  the  negroes  as  well  as  other 
•*  properly  of  AUxantUr  Baytf^  were  taken  by  the  sheriff  of  Mecklen- 
**  bur|^  into  his  custody  to  pay  said  Brawn's  debt,  which  would  hwirt 
destrojped  the  crops  of  the  said  Alejuvidir  Bityt/,  and  been  attende^l 
with  great  expense  beside,  in  keeping  the  property  at  the  sheriff 'a 
house,  and  injury  to  said  Richard  Buyd^  for  whose  benefit  said  pro- 
perty was  conveyed.     And  whereas,  John  D  Hawhrne^  in  order  to 
**  benefH  sud  Richard  B»yd^  purchased  said  judgment  and  execution, 
**  and  had  the  property  to  remain  upon  the  plantations,  but  at  the  said 
'*  Bojfd's  risk,  to  advance  the  interest  of  the  crops  for  the  benefit  of 
"  said  Richard  Boydi  and  whereas,  said  Hawkins  has  moreover  by  his 
'*  timely    advances  and  exertions,  in  other  respects  prevented  said 
**  Richard  Boj/d't  own  estate  from  being  sacrificed  by  /?.  ff.  J.  who 
**  was  about  to  sell  as  trustee,  for  the  benefit  of  Mfiry  FUta  /  and 
'*  whereas,  said  Hawkins  has  been  at  unusual  trouble  and  disadvantage 
'*  in  protecting  tl)e  rights,  credits  and  property  of  Altxander  Bogd  for 
**  the  benefit  of  said  Ric/iard  Boyd^  and  also  about  the  said  Richard 
*'  Boyd's  property  generally,  which  was  vitally  exposed  $  and  whereas, 
*'  Jiltxandcr  Boyd  conveyed  by  deed  to  Btnry  Fiits,  in  trust  for  iSie 
**  benefit  of  Aidiard  B^ffd  and  FSrands  A,  T/torntotif  to  secure  the  pay- 
**  ment  of  the  aforesaid  debts  to  the  bank,  and  to  Richmrd  Hoydt  a  vft* 
*'  riety  of  property,  as  will  appear  by  reference  to  said  deed  of  record 
**  in  the  county  of  Warren,  North-Carolina  }  and  Henry  Fiits,  by  the 
'*  consent  of  the  parties,  has  assigned  his  powers,  rights  and  authority 
**  under  the  deed,  to  John  D.  Hawkins  and  his  heirs,  also  in  trust  for 
'*  the  same  purpose  «  and  in  as  much  as  the  execution  of  this  latter 
'*  trust  will  involve  much  litigation  and  trouble,  all  the  propefty  ooa« 
•<  veyed  by  it  having  been  sold  by  execution,  and  all  the  other  property 
'*  is  more  or  less  liable  to  legpsJ  difficulties  and  expense,  whicli  expense 
**  in  all  cases  respecting  the  property  in  question,  and  the  business 
*<  attending  it»  said  Rtehard  Boyd  is  to  pay.    Now  in  consideration  of 
'*  the  premises  and  as  well  as  that  stud  John  D  Buwhint  is  yet  to  be  at 
*'  much  trouble  in  executing  the  premises,  I,  Richard  Boyd^  do  hereby 
'*  promise  and  agree  to  give  said  'owkins  twenty-five  per  cent    upoa 
'*  all  the  proceeds  from  the  sales  of  said  Alexander  BoyiTs  property, 
'*  which  has  been  sold,  and  shall  agsin  be  -sold,  and  upon  all  nlaa 
**  hereafter  to  be  iiMide  for  the  benefit  and  protection  of  said  Biekami 
**  BoytK  to  satisfy  said  bank  debt,  and  said  Richard  Boy^B  private 
**  elaims  as  aforesaid  f  and  said  Bawkins^  as  trustee  as  aforesaid,  if 
**  hereby  authorized  to  retain  accordingly,  fbr  compensation  in  his  own 
*^  haodft.    In  witness,  ke.'' 

Two  other  agreements  between  JL  Boyd  and  HaivkinSf 
were  idso  exiubited  by  the  latter^  dated  the  25tb  of 
October,  and  the  other  the  rth  day  of  December,  1824^ 

VoJU  II.  ^^7 
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Dw>.  1832.  whereby  it  was  agreed,  that  all  the  property  bought  by 
R.  Boyd  as  agent  of  Hnwkins  under  the  executions,  and 
certain  other  of  the  estates  of  j9.  Boydf  which  had  been 
bought  in,  tihould  be  re-sold  to  the  best  advantage  by 
Mawkins  for  the  purpose  of  paying  the  debt  to  Brtnaih 
and  then  giving  Boyd  the  surplus  for  the  payment  of 
his  debt  to  tlie  bank,  Boyd  being  responsible  for  the 
forthcoming  of  tlie  property  for  a  re-sale. 

There  were  many  depositions,  which  are  not  material  to 
the  points  on  which  the  case  was  decided,  except  three. 
One  of  them  was  that  of  J,  fF.  Hawkins  the  brotlier-in- 
law  of  Boyd*  and  tlie  brother  of  the  defendant,  taken  by 
the  latter,  who  proved  Boyd^s  extreme  disti*ess  upon  the 
failure  of  his  brother  AUxamder,  and  his  expectation  of 
being  reduced  to  utter  poverty ;  that  he  was  extremely 
anxious  to  gain  tlie  favor  and  services  of  the  defendant^ 
and  intreated  the  witness  to  intercede  for  him,  and  that 
Boyd^s  situation  and  wishes,  were,  by  the  witneaSy 
made  known  to  the  defendant,  who  was  ultimately  pre- 
vailed on  to  undertake  the  trust  This  witness  saw 
Boyd  upon  his  return  from  his  first  visit  with  Hawkins 
to  Mecklenburg,  and  learned  fW)m  him,  that  he  had  fled 
to  avoid  being  put  in  jail  by  his  co-sureties,  for  the  debt 
to  Brownn  and  advised  him  to  return,  but  he  said  he  would 
not,  for  he  thought  nothing  could  be  made  of  the  wreck 
oi  Alexander  Boyd's  estate,  and  that  he  could  be  of  no 
service,  but  would  leave  it  to  the  defendant ;  that  he 
fuKher  said,  that  he  did  not  know  what  to  do,  for  he 
could  not  go  home,  because  a  ca.  sa.  against  him  was  in 
the  hands  of  the  sheriflTof  his  own  county.  At  a  sale  of 
«tf.  Boyd's  property,  at  a  plantation  called  Davis\  (which 
tlie  return  of  the  sheriflT  on  Brown*s  execution,  showed 
was  on  the  Ist  of  September,)  R.  Boyd  told  the  witness^ 
that  his  prospects  brightened,  and  that  the  defendant 
would  save  him  much  more  than  he  had  expected,  and 
talked  of  a  re-sale.  The  witness  said,  that  as  he  knew 
every  thing  rested  on  the  defendant  HawkinSf  he  en* 
quired  the  terms  on  which  he  was  to  manage  the  business; 
to  which  Boyd  i*eplied,  that  he  should  have  his  own  asking 
if  At  wei-e  half;  for  he  could  not  do  without  him,  and  rea-^ 
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f^pred,  upon  the  suggestion  that  half  was  too  much,  ^^^'  1^9- 
to  give  one  fourth.  He  shortly  afterwanis  heard  Btffd 
saVt  that  J.  Bof^s  property  would  yield  bat  little,  that 
lie  had  conne  to  the  determination^  to  give  up  all  chances 
of  gain  from  it,  to  the  defendant  and  after  satisfying 
some  execotions*  sell  his  own  property,  and  particularly 
his  land,  at  8259OOO;  pay  his  debts,  and  move  away. 
This  witness  further  proved,  that  the  defendant  was  en- 
gaged the  greater  part  of  his  time,  until  the  latter  part 
of  18£6,  in  the  execution  of  the  trust  and  that  R  Boyd 
declared  his  own  embarrassments  to  be  such,  that  he  gave 
up  the  mtire  management  to  the  defendant,  whose  exer- 
tioiis  had  saved  him  from  bankruptcy* 

The  second  deposition  wasthfitof  F.  JL  PurwdU  of  Yir*^ 
ginia,  who  stated,  that  the  defendant  had  told  him  that  he 
had  reconciled  an  old  difierence  with  R.  Boyd^  and  had 
agreed  to  manage  his  aflTairs,  as  he  viewed  liimto  be  incom* 
petent  and  almost  deranged,  and  that  Jl.  Boyd^s  other 
creditors  must  not  blame  him  for  any  thing  he  did,  as 
he  acted  without  fee  or  reward ;  the  witness  replied,  that 
it  was  surmised  otherwise,  and  that  his  object  was  said 
to  be  to  get  Boyd  in  bonds,  and  secure  to  himself-all  the 
advantages  of  the  wreck  of  J.  Boyd^s  property  ;  which 
the  defendant  desired  him  to  contradict  as  he  intended 
to  make  no  charge,  except  for  his  expenses. 
'  The  deposition  of  Mr.  Foting^  the  subscribing  witness 
to  the  deed  of  13th  September,  stated,  that  R*  Bt>yd 
brought  the  agreement  to  him,  in  the  court-house  yard^ 
at  Mecklenburg  already  signed,  and  requested  Iiim  to  wit-  . 
iiess  it  which  he  did  ;  and  that  Boyd  seemed  not  to  be  dis« 
satisfied  with  it  and  altho'  in  private,  expressed  no  reluc- 
tance in  executing  it  but  seemed  to  do  it  freely.  No  par- 
rticulars  of  the  conversation  were  given. 

The  agreement  was  admitteil  to  have  been  drawn  up 
by  Hawkins  himself,  and  ap|>eared  from  the  ink,  to  have 
been  written  at  a  different  time  from  that  of  its  execution. 
It  was  also  admitted,  that  Mr.  Foung  married  the  daugh- 
ter of  Harokins*  and  the  niece  of  Boyd. 

Upon  the  coming  in  of  the  answers,  an  order  was  made 
for  a  dissolution  of  the  injunction^  unless  the  plaintiff 
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« 

Dm.  I83f.    shMld  ptj  certain  sums  allc^  to  be  dae  ta  Avnrii, 

^^^^       tar  vbicb  Hawkins  continiiec]  respomible  ;  and  under 

«^  that  ord^,  be  paid  into  court  the  sum  of  g  l^-9$0  48 

Hai»«im.    ^„  ^jj^  jg^j  of  May,  18£9,  and  8  TO  67,  on  the  8tii  of 

July,  1829. 

By  an  order  in  the  cause,  tlie  master  was  directed  to 
take  an  accoant  of  all  the  transactions,  upon  the  tmats 
fai  both  states,  and  of  Hawkim*  responsibilities  for  Bofd. 
A  report  was  made,  in  which  the  master  allowed  the  dc- 
ftndant  Bawkins  the  full  benefit  of  the  agreement  of 
September  ISth,  and  also  the  sum  of  g782  77  by  way  of 
commissions  at  3  per  cent,  on  the  sales  of  property  in 
this  state,  and  payments  made  to  the  bank  ;  the  dfcct 
was  to  give  to  Hawkins,  for  the  execution  of  all  flie 
trusts  including  interest,  the  sum  of  2 10,0S6  10  and 
to  leave  a  balance    due  to   him   of  jR  7,026  OS.      All 
the  expenses  of  every  kind,  including  those  of  finishing 
the  crops,  and  getting  them  to  market  and  of  law  suits^ 
amounting  to  about  g 2,500,  were  charged  to  Bayi:  as 
was  also  the  sums  paid  on  the  debt  to  Brawn.     So  that 
the  fourth   part  assigned  to  Hawkins  was  of  the  gross 
proceeds  on  a  re-sale,  or  of  the  value  of  such  parts  as  had 
not  been  re-sold,  of  all  the  estates  obtained  under  the  as- 
signment of  J.  Boffd.     If  the  claim  of  the  deiendant 
Hawkins  under  the  deed  of  September  13th  was  not  sus* 
tained,  then  by  the  accounts  stated  by  the  master  he 
would  have  in  his  hands,  thesum  of  g  2505  16,  as  a  bal- 
ance for  receipts  on  re-sales  of  the  property  bought  un- 
der  the  executions,  and  the  crops  in  Virginia,  after  al- 
lowing all  expenses  and  payments  thereout  to  the  bank 
and  others,  on  account  of  R.  Boyd,  and  also  the  further 
sum  of  g  400  for  the  price  of  negro  Patty,  and  a  surcharge 
in  account  making  together,  the  sum  of  g  2,905  16  be- 
sides  interest  thereon,  due  to  R.  Boyd.    This  did  not 
include  the  sums  paid  under  the  interlocutory  order,  be- 
cause  they  went  in  satisfaction  of  the  balance  due  to 
Brmm,  which  balance  the  mastcar  had  no  where  charged 
in  the  accounts  to  the  plaintiff. 

To  the  report  the  defendant  Hawkins  excepted,  because 
the  allowanee  of  g782  77  as  acommission  of  3  per  cent. 
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on-Qim  'psijmeni  to  the  bank  was  too  small.  The  plain-'  l^^- 1^^- 
tiff  abo  took  ninnerova  exceptions  ;  the  first  of  which 
was  against  any  allowance  of  credits  to  Hawkins,  found- 
ed npon  the  deed  of  September  1 3th,  and  tlie  others  be- 
cause, if  any  should  be  made,  the  allowances  were  too 
large,  and  extended  to  property  to  which  it  was  con- 
tended, the  deed  did  not  relate. 

The  Mtomey^Oeneral  and  Devereux^  for  the  plaintiff. 

Oasian,  Badger  and  W  H.  Hayncondi  for  the  defendant. 

RvFTiif ,  Judge,  after  stating  the  case  as  above,  pro- 
ceeded as  follows: 

From  the  shape  of  the  pleadings  in  this  case,  the 
principal  question  arises  upon  the  first  exception  of  the 
plaintiff's  to  the  master's  i*eport.  That  question  is  as 
to  the  validity  of  the  deed  of  September  ISth,  1B24, 
which  is  brought  forward  in  the  answer  of  the  defemlant, 
JBdwkins* 

The  well  established  principle  of  equity,  which  has       ^^        ^^  . 
been  repeatedly  i*ecognised  by  tlie  courts  of  this  state,  frauds,  courts  of 
is  that  a  trustee  cannot  purchase  tlie  trust  pi-operty  di-  3"^^stcel^''J 
rectly  or  indirectly,  at  a  sale  made  by  himself,  either  pri-  purchase   the 
vately  or  by  auction.     It  is  founded  on  the  notion,  that  ^^^^  ©wn^Mles. 
it  exposes  him  to  temptation,  and  the  cestui  qne  irtist  to 
impoflition.     Although  no  actual  fraud  be  proved,   the 
contract  is  invalid  by  reason  of  the  danger  of  fraud. 
The  same  policy  forbids  a  trustee  from  dealing  in  in* 
cunbrances  on  the  trust  estates.     His  situation  opens 
sources  of  information  to  him,  of  the  value  of  the  estate,  ^  *[?!?  "?*  *?!^ 

forbids  a  trustee 

the  necessities  of  his  cf^/ttt  que  trust f  and   his  capaci- frompurchafiinf 

ty  for  ^icountering  difficulties  and  clearing  away  the  in-  efit^'^^jncum^ 

cumbrances,  or  his  disposition  to  submit  to  hard  terms  brance  on    tli« 

for  obtaining  indulgence,  or  making  satisfaction  of  thenu  *"»»^««*«^ 

Besides  roost  commonly,  the  trustee  has  in  his  own  bands 

the  funds,  out  of  which  tliey  are  to  be  satisfied,  and  the 

profit  which  is  made  on  such  purchases,  should  enure  to  * 

the  owner  of  the  fund,  which  in  fact  causes  the  gain.     A 

familiar  instance  of  tliis  is  the  purchase  of  a  debt  of  the 

testator  by  the  executor  ;  he  can  hold  it  as  a  security 

only  for  what  he  paid ;  and  this  as  well  against  creditors* 
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Die.  183f,  as  legatees.  This  principle  has  been  extended  to  every 
case  which  comes  within  the  reason  of  itt  and  to  all 
persons  standing  in  a  confidential  relation  to  the  fond» 
He,  who  by  contract  or  the  course  of  this  court  is  charged 
with  the  interests  of  others,  and  therefore  bound  to  pro- 
A  d'tertendft  **^*  *"^  advance  them  as  far  as  he  honestly  can,  shall 
to   all   persons  not  be  allowed  to  speculate  either,  upon  those  interests, 

duclMT^rcUti^  ®^  '"  ^^^  thing  else,  at  their  expense.  Hence^  solicitors, 
to  the  estate.      agents,  stewards,  and  guardians,  as  being  in  the  nature  of 

trustees,  are  forbidden,  as  well  as  executors  and  express 
trustees,  from  buying  the  estate,  or  buying  for  their  own 
benefit,  any  charge  upim  it.     This  doctrine  is  so  well 
settled,  as  to  need  no  reference  to  authority. 
Bargains  be-      The  prohibition  of  the  trustee  to  purchase  from  the 

^H^  ^*^t  ««^'"  9'*^  ^^*^  himself,  is  not  found  to  be  so  absolute. 
are  not  void—  There  are  cases  in  which  contracts  between  them  have 
vi^wed^^^FiST  ^^^  supported.  But  the  same  danger  that  has  induced 
great  jealousy,    courts  to  declare  their  transactions  of  the  nature  just 

mentioned  to  be  void,  has  im])osed  restrictions  upon 
the  power  of  contracting  with  theces^tii  que  trusU  which, 
in  effect,  almost  extinguishes  it  Bargains  between 
them  are  viewed  with  anxious  jealousy.  It  must  ap- 
pear, that  the  relation  has  ceased,  at  least  that  all  ne- 
cessity for  activity  in  the  trust  has  terminated,  so  that 
the  trustee  and  cestui  q%tt  tru^t  are  two  persons,  each  at 
liberty,  without  the  concurrence  of  the  other,  tocon«<u)t 
his  own  interest  and  capable  of  vindicating  it ;  or  that 
there  was  a  contract  definitively  made,  the  terms  and  ef- 
fect of  which  were  clearly  understood,  and  that  there  was 
no  fraud  or  misapprehension,  and  no  advantage  taken  by 
the  trustee,  of  the  distresses  or  ignorance  of  the  other 
party.  The  purchase  must  also  be  fair  and  reasonable. 
(^Coles  V.  Trecotrick.  9  Ves-  246.  Fox  v.  Macrcaih^  2 
If  they  result  ^^0.  C.  C.  400.)  These  cases  are  not  allowed  to  turn 
from  the  conciex-  on  nice  enquiries,  whether  it  might  not  possibly  be  for 

ion,  they  cannot^. .      ,«-,  .  ., 

be  sustained.      the  benefit  of  the  cestnx  que  trust  to  make  ttiat  particular 

contract  rather  than  none  at  all ;  but  when  there  is  a 
fair  judicial  doubt  as  some  of  the  cases  express  it 
whether  the  trustee  has  not  availed  himself  of  his 
confidential    situation    to  obtain  selfish    advantages^ 
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the  contract  cannot  stand,  {Ormond  v.  HutchintOHf  !>>«•  1^^ 
16  Fes*  107.)  Ill  other  cases  the  chancellors  have 
8«id,  that  the  trustee  must  shew  demonstratively,  that 
he  bad  given  the  cestui  qtie  trust  the  advice  be  oi}ght» 
were  a  third  person  in  treaty  ;  that  he  dealt  with  him- 
self as  be  would  with  a  third  person,  and  did  not  take  a 
bargain,  which  he  would  not  have  advised  his  cestui  qut 
trust  to  make  with  another,  or  it  cannot  be  supported, 
Dunbar  v.  Tredennick^^  BalL  ^  Beat.  S 14.)  Were  it  to 
appear,  that  the  transaction  was  the  effect  of  the  free  and 
uninfluenced  judgment  of  the  principal  or  cestui  que  trustf  ^^  *  ^^  ^f 
with  a  perfect  knowledge  of  all  the  circumstances  and  to  tm»tee  be  the 
consequences,   gained  fi*om  the  communications  of  the  ??^^^]^^^f '"^' 

biassed  judg'- 

agent*  yet  it  will  remain  to  inquire  how  that  judgment  mentof  the  foi* 
and  intention  were  produced,  and  whether  it  was  not  ™*'*'  i^n^ust  ap* 

"^  '  pear    how    thU 

the  effect  of  pecuniary  necessity,  of  the  knowledge  of  Judgnnent  was 
which  tlie  trustee  was  availing  himself.     {Hugonin  v.  Jrh^^r^by*^. 
Basely^  14,  Ves.  300,).    When  it  is  said  therefore,  that  a  cuniary  distress 
contract  betwcen^  the  trustee  and  cestui  que  trust  is  not  Snistce"^av«5«i 
per  se  void,  but  may  be  made  under  these  restrictions  ;  himself, 
it    is  hardly  taking  a  step.     For  it  is  requiring  us  to 
change  our  natures.     It  is  telling  than  that  he  must  go 
out  of  himself,  and  in  making  a  bargain  must  gain  no* 
thing,  which  amounts  nearly  to  a  total  prohibition.    Yet 
less  would  certainly  not  do ;  for  it  would  leave  the  help- 
less a  prey  to  those  whose  duty  it  was  to  pn)tect  them. 

There  will,  with  the  aid  of  these  authorities,  be  little 
hesitation  in  the  mind  of  any,  how  the  court  is  obliged 
to  deal  with  the  contract  in  question.  The  defendant 
by  the  deed  of  2nd  of  July,  became  the  assignee  for  Hidi^ 
ard  Botfd^  of  the  security  created  for  him  by  his  brother, 
in  the  deed  to  Riiittny  of  the  Uth  of  June  preceding.— 
On  the  8tli  of  July,  upon  the  defendant's  own  proposi- 
tion, he  was  also  invested  with  the  legal  title  in  thost 
estates,  by  a  deed  from  Ramny  in  which  the  Aoyib  joined. 
He  says  be  accepted  this  last  trust,  because  A.  Boyd  was 
altogether  unable  to  manage  his  own  interests,  had  no 
credit,  and  had  left  the  county  of  Mecklenburg,  or,  as 
J.  IL  Bawkim  proves,  had  flod  in  dimnayr  an?!  beraust 
Kreat  energy  was  requireU  to  conduct  it,  whiciA  Um  ori- 
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Dec.  1833.    gtoaj  trustees  would  not  exert.     Hawkins  then  understood 
^^^^""^^^    perfectly,  when  he  assumed  this  relation  to  the  plaintiff; 
the  nature  of  the  task  he  imposed  on  himself ;  and  indeed 
the  vast  importance  to  Botfd  of  a  correct  discharge  of  them 
formed,  he  says,  his  inducement     When  the  agreement 
of  September  Idth  was  entered  into,  tliose  functions  had 
not  been  performed  ;  they  were  in  the  height  of  their 
execution.     The  answer  itself,  states  that  the  object  of 
Boyd  in  executing  it,  was  to  add  the  inducement  of  inter- 
est,  to  excite  the  defendant  to  greater  activity.     In 
another  part,  to  buy  his  efforts.     No  price  is  given  by 
Hawkitis  but  those  efforts ;  none  else  pretended  In  the 
deed  itself,  throughout  its  long  recital,  except  the  pur- 
chase  of  Brown* s  j  udgment  So  far  then,  was  this  contract 
A  mJc  by  the  *^*"  one-fourth  of  the  trust  fund  from  being  made  by  a 
catin  que  tnui  trustee,  after  the  trust  had  been  executed,  or  who  had  in 
IS!J^%lSr^  *•"*  purchase,  divested  himself  of  the  character  of  tnis- 
connexion  exist-  tee,  that  the  purpose  and  consideration  of  it,  was  to  get 
^o^^'onSri^h  ^^®  ^^^^^^  to  go  on,  and  execute  the  trusts  undertaken  by 

STdutf^*^  ***"**  *^*"  *  ^^^^^  ^^  justice  permit  a  man  who  has  bc- 
tmste^.  cinnot  Come  a  ti'ustee,  and  in  that  chai-actcr  caused  various  otfa- 
be  supported,     er  conveyances  to  be  made  to  him,  so  that  the  titles  to 

very  large  estates,  and  all  the  estates  of  his  cestui  que 
trust  are  concentred  in  him,  and  within  his  power, 
then  to  say  to  his  cestui  que  trust,  you  shall  give  me  a 
fourth  part  of  the  wholo^  or  I  will  proceed  no  farther? 
Espedally  "^"^  ^^^  ^  "^*  *"  ordinary  trust,  wliere  the  whole  inter- 
ere  the  tnia-  ^^  ^as  in  Boyd,  so  that  he  might  call  upon  Hawkins  to 

Se,hS^dIp'  '^''''''^  ^^  *"™'  ^*"  ^  *"«^«''  ^"»tee:  it  was  not  a  nominal 
or.  the  ceattu  que  estate  for  the  use  of  Boyd  merely.     Hawkins  was  not  on- 

K^'h^aWngS  ^y.  ^^^'*  ^''^^^^^^^  ^""^  t*»*t  «f  the  bank  also,  and  charged 
the  influence  of  with  its  interest,  and  Boyd  could  not  remove  him  with- 
the  latter.  out  a  diktory  litigation,  which  would  have  exposed  htm  to 

ruin.  Can  such  a  trustee  avail  himself  of  his  advantages 
of  trustee,  and  superadd  thereto  the  powers  and  influence 
of  the  creditor,  and  demand  such  a  conveyance  as  the 
price  of  his  atd»  either  in  the  way  of  dei-vices  or  of 
fltercy?  Can  it  be  permitted  that  a  trustee  should  d©» 
rive  any  benefit  from  auch  a  conveyanoe,  made  by 


where 
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iMtui  que  trust  in  distress,  embarrassed,  incompetent  to   D>c*  1839. 
business,  apprehensive  of  great  loss,  and  of  eventual  in-    ^'^'^^^^^^ 
solvency,  when  he  was  confiding  in  the  friendship  and         ^^ 
ability  of  the  trustee-— and  moreover  ignorant  of  the  va-    Hawkivs. 
Iseof  what  he  was  giving?    If  it  could  be  sustained,      ^nd  where 
there  are  no  checks  worth  regarding,  to  the  unlimited  ^«  ceiM  ftf# 
demands  of  those  who  have  the  care  of  other's  affairs,  rantof  £iSue 
even  should  their  situation  also  give  them  power  over  pfthecrtatcaold 
them.    The  value  of  these  estates,  as  claimed  by  the  de-  confided  in  the 
fendant,  was  in  truth  near  840,000  ;  they  realized  that  ^drfiipofthe 
sum  in  about  two  years.    Did  Boyd  have  any  just  infor- 
mation upon  that  subject?    So  little  did  he  know,  or  so 
incapable  was  be  of  judging,  that  the  defendant  himself 
says  it  was  much  doubted  by  Boyd^  whether  they  were 
worth  pursuing ;  and  at  one  time^   he  told  J.  W.  Haw* 
kins  he  would  give  all  up,  and  rely  on  his  own  estate  ; 
and  at  another,  expressed  great  expectations.      Such 
was  the  state  of  his  mind,  that  it  is  obvious  he  threw 
himself  into  the  custody  and  ward  of  the  defendant,  and 
was  ready  to  do  whatever  he  was  required,  or  whatever 
bethought  would  be  dM^med  a  compensation,  for  the 
magnified  services  of  his  friend.     He  offered  one  halU 
Why  did  not  Hawkins  take  that?    It  would  have  bad 
the  same  ground  to  stand  on,  which  this  has,  the  offer 
and  willingness  of  Boyd*     The  answer  does  not  state 
the  reason,  but  leaves  us  to  infer  that  it  was  either  gen* 
eronsly  declined,  altho*  merited,  or  that  it  was  deemed 
too  large,  and  that  the  defendant  was  only  willing  to 
receive  adequate  remuneration*    But  upon  the  score  of 
contract,  each  would  have  been  alike  obligatory,  and 
each  is  open  to  be  impeached  upon  the  ground  of  unfair- 
ness, unreasonableness,  and  advantage  taken  by  ow 
man,  of  another  in  his  power. 

But  it  has  been  insisted,  that  trustees  are  in  this  state 
entitled  to  compensation,  and  as  none  was  provided  for 
by  the  deed,  it  was  a  fair  subject  of  treaty  and  adjust* 
ment,  and  in  that  light,  good.    The  court  does  not  nn-  ln4l|iifUte»tfQf- 
derstaad  that  trustees  are  entitled  to  have  more  than  their  ^'^^^^^ 
expenses.    The  contrary,  is  the  old  rule  of  the  court  of  their  esptaici* 
equity  ;  and  no  opinion  has  been  given  against  it  in  thi$ 
Toi.  II.  *28 
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Dbc.  183).    state,  as  far  as  \vc  know.    Nor  does  the  court  sec  a  rea* 
^■^    "^^    son  to  adopt  a  new  inile.    As  far  as  the  operation  of  the 
4soYn        statutes   allowing  compensation  to  administrators  and 
0AWj[(iK8.    gusirdtansy  has  been  observed, it  is  thought  far  fix>m  being 
aahitary.     It  makes  those  offices  objects  sought  after 
and  contested  for ;  and  it  requires  the  courts  to  bold 
persons  in  those  trusts,  to  stricter  account     If  it  be  es- 
tablished that  a  trustee  is  entitled  to  compensation,  it 
follows  that  bonajides  will  not  excuse  him,  but  be  must 
answer  for  his  acts  as  a  paid  man,  and  such  changes  we 
A  rtipuUtion  ^^  "^*  prepared  to  make.    .The  farthest  wc  can  go  is, 
for    compensa-  to  permit  a  stipulation  for  comjH'nsation  at  the  contract- 

tioii  made  when  .  p . ,  •    . .  1.1  .    .  i  xi 

the  relation  was  ^^^S  ^'^  the  relation  ;  and  then,  not  in  a  case^  where  the 
contracted,  will  trustee  to  sell,  IS  imposed  on  the  debtor.  If  it  be  ar- 
Icsa^the^ trustee  range<l  pending  the  trust,  it  can  only  be  taken  as  e vi- 
be one  ^IJ'' *^'®»  dence  that  the  parties  did  not  intend  gratuitous  service, 
the  creditor.  Add  the  measure  will  be  disregarded,  and  fixed  at  what 
If  subsequently  jg  ^lecmed  reasonable  by  the  court     Any  other  doctrine, 

arranj^ed,     it  is 

only  evidence  would  sub  vcrt  the  whole  law  of  this  court,  upon  contracts 
that   i^ratuitous  between  tlie^e  parties ;  for  instead  of  buyin&:«  the  trustee 

services     were  •^      t? 

not  intended,  &  would  take  what  ho  pleased  of  the  estate,  without  price, 
^ixlcd  a  **a  mea  ""•'®''  ^'*®  name  of  com|>ensation,  and  every  abuse  would 
wire  Tor  its  al-  follow.  Thc  case  in  this  res|)ect  then,  stands  on  tlie 
iQwance.  fairness  of  the  measure  of  compensation  ;  and  upon  that 

there  cannot  be  a  moment\s  doubt,  when  it  is  seen  to  be 
near  S  10,000,  for  a  {lortion  of  two  year's  attention,  with- 
out the  defendant  being  one  cent  out  of  pocket,  or  risking 
one  penny  of  his  money.  Instead  of  serving  this  dis- 
tressed man,  it  would  be  plundering  him,  as  by  the  terms 
of  the  agreement,  the  defendant  is  to  have  one  fourth  of 
•the  gross  estate.  Every  expense  is  to  be  borne  by  Boydy 
.even  tliat  of  carrying  the  crop  to  mirket,  altho'  MaW' 
kins  shares  in  the  increased  price;  and  Bruwn^s  judgment 
is  to  be  paid  by  Boyd  out  of  his  residue.  Thus  Boyd^s 
interest  is  to  satisfy  incumbrances  to  the  amount  of 
eleven  or  twelve  thousand  dollars,  and  HawkniB  none ; 
which,  in  effect,  nearly  gives  the  latter  the  half,  which 
his  own  conscience  had  once  rejected. 

But  it  is  not  true,  that  this  was  an  adjustment  of  com- 
pensation for  aer  vices,    it  is  tnie^  that  it  was  ao  arrange- 
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ment  to  cletermihe  Hawkins*  gains,   and  that  they  are    l>«c.  1832. 
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called   compensation  in  the  agreement.     But  services 
under  the  deed  were  not  alone,  or  principally,  in  the       "^* 
contemplation  of  the  parties.     They  are  stnxiously  re-    Hawkiw*. 
cited  in  the  deed,  and  in  a  way  to  magnify  them.     But 
tlie  principal  service  then  claimed,   and  that  which  pre- 
railed  on  B(hid  to  rtiake  such  astonishing  offers  to  the  ffe- 
fendant,   was  the  purchase  of  Browv^s  judgment  and 
giving  up  the  benefit  of  it  to  Bnyd.    The  answer  clatms 
the  exclusive  owtiersliip  of  it  to  be  in  the  defendant ;  he- 
cause  he  says  he  bought  it  with  his  own  money,   and 
without  advice  or  indemnity  from  Bnyd.  or  having  any 
of  his  funds.     This  may  be  true  in  fact,  but  in  this  court,     -,,      urchaser 
the  purchase  of  the  judgment  enured  to  the  benefit  of  the  by  a  trustee  of 
fund,  which  was  bound*  and  was  sufficient  to  discharge  *"  '"^ll!"*''T^^J! 

*5     upon  the    trust 

it     That  judgment  belonged  to  Boyd  the  instant  Haw-  estate,  enures  to 
kins  purchased  it,  and  stowl  only  as  a  security  to  him  J^?  ^^^^^^J^l 
for  what  he  gave  for  it.     Wliat  did  he  give?    Not  a  cent  sale   of  one- 
of  his  own  money,  but  his  bond,  which  has  been  satisfied  ^^  iiTconside- 
out  of  the  trust  fund,  or  by  Boyd,     Hnukihs  has  never  "^^^on  that  the 

trustee  will  siur* 

paid  any  thing  out  of  his  own  pocket,  never  been  in  ad-  render  the  judg- 
^vancc  for  Boyd;  not  even  as  alleeetl  in  his  answer,  ex-  ment,ismadeby 

*  •'    -^  ^  resUn  q  if   fru^t, 

cept  as  it  is  therein  stated,  that  he  advanced  tiud  whrHi  in  i^orance  aS 
belonged  to  him  under  this  very  agreement,  which,  in  his  right. 
that  sense,  he  calls  his  own.  Nor  did  he  incur  any  re- 
sponsibility ;  for  the  judgment  was  against  the  two 
Boffds  and  three  others,  and  execution  was  actually  le- 
vied on  much  more  than  satisfied  it,  and  ultimately 
yirlded  upwards  of  g  17,000.  This  exti'a  service  in 
buying,  and  extra  kindness  in  transferring  the  benefit 
of  the  judgment,  (which  here  is  taken  to  be  but  the  dis- 
charge of  a  known  duty,)  is  exaggerated  in  the  instru- 
ment itself,  into  a  principal  i-eason.why  /?oyrf  should  give 
the  other  a  fourth  of  tlie  estate,  and  out  of  the  residue 
pay  the  judgment  itself,  and  all  the  expense  of  securhig 
the  whole.  That  such  is  the  true  character  of  the  trans- 
action, is  deducible,  not  only  from  its  face  and  circum- 
stiinces.  but  it  is  expressly  admitted  in  the  answer,  that 
Boyd  executed  it  '•  especialty  in  consKleration  that  thei 
^'  defeadanty  after  making  tlio  profitable  speculation  on 
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Dxe.1833*  <<  Brcrwn^i  judgment,  had  voluntarily  given  Boyd  the 
'^  benefit  of  it."  Can  one  doubt,  either  that  Boyd  was 
altogether  deluded  into  tlie  belief  that  the  judgment 

lUvufff.  really  was  the  property  of  £fowfctn99  and  not  his  own, 
or  that  knowing  it  to  be  his,  he  was  constrained  to  treat 
it  as  Hawkins^f  from  the  apprehension  that  a  person  who 
put  up  such  a  claim,  and  had  him  in  his  power,  would 
use  that  power  so  as  to  serve  himself  as  effectually  in 
9ome  other  way  ? 

As  to  the  other  responsibilities  incurred  by  HawkinSf 
in  becoming  the  surety  of  Baydf  and  indemnifying  his 
co-trustee,  they  are  perfectly  imaginary ;  S.  Boyd^s  own 
estate  was,  and  has  been,  proved  to  be  an  ample  counter 
security,  without  any  aid  from  Mexander^$.  Every  re- 
sponsibility is  discharged,  and  eighty  negroes  and  half 
of  his  Roanoke  estate  left ;  and  although  it  be  said  that 
at  that  time  he  was  willing  to  take  half  price  for  it,  and 
expected  insolvency  in  that  event,  yet  his  willingness  to 
make  that  sacrifice,  is  no  very  satisfactory  evidence  that 
he  was  capable  or  careful,  in  dealing  with  his  own  trus- 
tee, for  the  uncertain  interests  under  his  brother's  as- 
signments. The  very  facts,  that  from  his  want  of  judg- 
mentf  or  his  agitations  and  distresses,  he  estimated 
his  own  resources  so  inadequately,  and  exaggerated 
so  greatly  the  responsibilities  incurred  for  him  by 
the  defendant,  or  from  the  same  causes,  that  the  ser- 
vices of  the  defendant  were  really  indispensable  to  Boyd; 
be  being  incompetent  to  the  management  of  such  ordina- 
ry concerns,  though  sustained  by  his  large  means;  made 
it  unconscientious  and  inequitable,  according  to  the  rule 
of  this  court,  to  exact  or  to  receive  such  a  donation  from 
him..  Accordingly,  we  find  it  stated  in  the  answer  by 
'  way  of  reproach  to  Bdyd,  that  as  soon  as  his  affairs  be- 
came prosperous,  he  refused  to  comply  with  the  demand 
of  Hawkins ;  in  plain  words,  when  he  became  able  to 
think  for  himself,  and  got  clear  of  the  terror  of  his  trus- 
tee, and  of  insolvency,  he  was  sensible  of  the  enormity 
of  the  exactions,  and  resisted  them,  although  he  offered, 
and  now  submits  to  do,  whatever  may  be  thought  rea- 
sonable. 
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The  conclusion  of  the  court  is,  that  regarding  the  re*  i>>c- 1^^ 
lation  of  the  parties,  the  considerations  moving  them,  and    ^■^^^'''^^ 
the  purposes  in  view,  the  actual  pecuniary  difficulties  of        ^. 
Jhydf  Tgagnified  hy  his  alarm,  his  ignorance  of  his  rights,    Hawkiw*. 
or  his  constraint  from  asserting  them,  and  the  extrava-       And  such  • 
gant  estimates  of  the  services  and  responsibilities  of  the  ^^^  made  when 

the    ee»iut    gut 

defendant  Hawkins^  and  exorbitant  claim  of  compensa*  trust  was  in  pe- 
tion  for  them,  the  agreement  of  13th  of  September  can-  fe^Yof  tS'ri. 
not  be  treated  here  as  obligatory,  and  as  a  discharge  of  nister  influence 
Mawkins  from  accounting  for  the  trust  fund,  or  to  found  ^[^^  ^SSukea 
any  charge  on  his  part  against  Boyd,  estimates  of  hu 

As  to  the  idea  of  a  confirmation  by  the  deeds  execiu-  be'Tuyported?^ 
ted  in  October  and  December,  it  will  not  bear  stating.     And  a  subse- 
The  confirmation  is  not  direct,  but  only  by  inference.  <l"ent  deed  will 
But  if  it  were,  the  same  objections  existed  then  to  such  thee^d^quSmi 
a  contract,  as  did  in  September.     And  to  make  an  ex-  knew  that  th# 
press  confirmation  of  a  void  contract  avail  any  thing,  it  and  intended  th^ 
surely  must  appear  that  the  party  was  then  aware  of  his  ^^^"^  **  *  ^^* 
rights,  and  knew  the  first  transaction,  at  least  was  im- 
peachable, and  meant  to  make  that  valid,  which  he  did 
not  before  consider  so.     In  any  otiier  sense  the  new  deed 
is  but  a  new  imposition.     (Irord  Chesterfield  v.  JanseUf 
2  Ves.  146.) 

It  has  been,  however,  strongly  urged,  that  the  validi* 
ty  of  the  agreement  is  not  in  issue ;  because  it  is  not  im- 
peached in  the  bill,  and  therefore  that  the  sole  question 
is^  as  to  its  execution.  It  is  certainly  true  that  no  de» 
cree  can  be  founded  on  a  fact  not  in  issue  ;  and  that  ge* 
nerally,  it  is  safest  to  bring  forward  in  the  bill,  all  mat* 
ters  in  avoidance  of  a  deed  which  the  defendant  mean» 
to  use.  It  formerly  was  the  course  to  do  it  by  a  siiecial 
replication,  but  in  more  modern  times  the  practice  is,  to 
charge  the  facts  in*  the  bill  originally,  or  to  do  it 
by  amendment,  which  the  court  always  allows,  when  the 
deed  is  first  stated  in  the  answer,  without  its  attending 
circumstances.    If  a  release  be  barely  pleaded  or  stated  In  ^^?*  *  deed  » 

pleaded,  oronlv 

the  answer,  and  relied  on  simply  as  a  release,  it  cannot  be  stated  in  the  aiu 
impeached  by  collateral  matter,  as  having  been  unfairly  fj^*'  J?  *^*?I* 

,..!«...  *•  »  ,^  ^  •/.  ,  .      the  relief,  with. 

obtained.  So  m  the  case  of  James  v.  McKernonf  (6  John,  out  havinf  beea 
Sep.  543)  cited  for  the  defendant,  wlierotlic  defendant  re*  »«ntion©3  m 


dl6  EqTriTT  GA«E8  AVOrV^D  AUD  DKTBRMINBD  IN  THB 

Die.  1832.    lied  in  his  answer,  on  the  agreement  as  such,  upon  the 

^''^  '^***'     mere  fact  of  exist»'nre  anil  its  impoi't,  and  there  Mas  no- 

p,         thing  on  the  face  of  it  to  invalidate  it,   it  was  proijerly 

BAWKiwf.    ii^jd  i^iijit  evidence  could  not  be  heard  to  impeack  it,  up- 

the  hill,  the  re-  on  the  ground  that  it  was  obtained  by  fraudulent  misrep- 

pltcation   put$    pesentations,  or  was  otherwise  unconscientious.    Neither 

only  Its  execii-  . 

tion in  issue, and  the  bill  nor  the  answer  contained  any  matter  to  which 
itcaimotbe  im-  ^|,^  proof  was  applicable,  and  therefore  it  would  be  a sur- 

pi*4cnea    bv  ■  '  ' 

prr.of  of  collate-  prise  to  the  other  party,    and   the  witnesses  not  guilty 
xftl  facts.  ^f  pppjui-y  If  t|,py  swore  falsely.     But  it  is  not  necessa- 

ry that  the  facts  upon  which  the  validity  of  the  deed  de- 
pend, should  be  put  in  issue  in  any  particular  part  of 
the  ]deadings,  as  in  the  bill,  or  by  a  special  replication. 
It  is  suiBcieiit  if  the  issue  is  formed  any  where  in  the  re- 
cord.    If  the  answer  state  the  deed  not  only  as  existing, 

But  it  is  other.  ^^^  ^^^^  the  circumstances  which  are  relied  on  as  giving 
wise  where  the  it  validity,  and  insist  upon  it  as  a  fair  deed  freely  giveity 
fuendTii*^  *<!!r^**  claiming  the  benefit  of  it  as  an  executory  agreement, 
cumstances  is     which  the  court  ought  to  execute  by  reason  of  the  consi- 

swer.  and  is  ^'fations  upon  which  it  is  alleged  to  ha^e  been  founded 
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made  the  foun-  and  the  purposes  for  which  it  was  given  ;  if  also  the 
ch:<rgt^  airainst  deed  be  exhibited  with,  and  made  a  part  of  the  answer, 
the  plaintiff.        and  upon  its  fiice  contains  recitals,  which  were  meant  to 

give  a  colour  to  and  sustain  it  ;  moreover,  if  the  de- 
fendant sets  up  under  this  deed,  not  a  discharge  barelyf 
but  a  satisfaction  of  the  demands  made  on  him  in  the  bill, 
and  also  an  original  cliarge  against  the  platntiffr 
surely,  a  general  replication  to  the  answer  puts  In  Issue, 
as  dii-ectly  as  can  be.  every  circumstance  specially  sta- 
ted in  support  of  the  deed,  the  general  affirmations  that 
it  \^as  fair  and  voluntary,  and  also  the  facts  recited  iii 
the  deed  itself.  All  this  is  necessarily  as  much  in  issue 
by  a  general  denial  of  tlie  truth  of  all  that  is  in  the  an- 
swer, as  is  tlie  execution  of  the  deed.  In  the  present 
case  no  fact  is  in  proof,  which  does  not  directly  admit  or 
deny  some  allegation  of  the  answer ;  and  the  defendant 
himself  insists  in  the  answer,  that  the  cause  shall  be  tried 
on  the  merits,  and  he  assisted  upt^n  the  footing  of  the  agree- 
ment beihg  valid  under  the  circumstances  disclosed  by 
kim. 
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But  there  is  in  ti'uth  no  nerossity  of  resorting  to  l>»c.  1832. 
testimony  for  the  ground  on  which  the  court  decreed.—  ^  '  ^**^ 
The   matters   are    confessed   in   the   answer,   and   the  o. 

plaintiff,   as  to  the  operation  of  that  deed,  might  have    Hawkhj*. 
set  down  the  case  on  the  bill  and  answer,  and  so  the  ob- 
jection of  surprise  cannot  arise.     It  is  like  a  defendant 
claiming  a  set  off  upon  a  bond  admittH  in  the  answer^ 
or  stated  on  its  face  to  bc^  usurious.     The  cut  rt  could 
not  decree  in  favor  of  it,   if  the  other  party   objected  ; 
and  so  here  the  defendant  can  found  no  claim  on  this  in- 
strument.    It  is  true  it  cannot  be  declared  void  and  or-  adeedthualSiro? 
dered  to  be  given  up  ;  but  that  is  not  because  it  is  not  forwuM   is  not 
in  issue,  but  because  the  plaintiff  has  not  in  any  part  of  cancelled,^  be- 
liis  pleading  asked  such  relief  against  it     It  is  simply  cause  relief  of 
repelled  here.     The  case  is  like  the  common  one  of  a  sought,  not  be- 
vendor  bringing  a  bill  against  a  purcluuscr   for  specific  p*^^*^  «^  ^*®  ^^^ 
performance,  which  the  court  refuses  on  equitable  cir- 
cumstances, but  cannot  cancel  the  articles,  until  the  pur- 
chaser files  his  bill  for  ttiat  purpose.     The  court  must 
therefore  allow  the  complainant's  exception,  to  so  much 
of  the  report  as  is  founded  on  the  interests  supposed  to 
be  derived  by  Hawkins  under  this  agreement. 

The  question  remains,  what  deci*ee  the  complainant  is  en- 
titled to?  Tlieliill  is  confined  in  its  charges  to  the  deed  of 
trust  for  Boyd^sesiBiies  in  North-Carolina,  and  sets  out  as 
a  reason  for  not  charging  any  matter  relating  to  the  Vir- 
ginia deed,  that  a  suit  is  pending  in  that  state  for  an  ac- 
count under  it  But  the  bill  prays  for  a  conveyance  of  the 
Noi*th-Carolina  property  and  for  general  relief.  This 
prayer  necessarily  involves  a  general  account  of  the 
whole  trust  fund  ;  because  the  plaintiff  cannot  have  even 
the  s|)ecific  relief  prayed  for,  until  all  the  debts  are  p.iid, 
and  his  trustees  indemnified  upon  the  whole  transaction^ 
as  they  had  a  right  to  look  to  all  parts  of  the  property  for 
their  outlays,  as  well  as  for  tlie  debt  to  the  bank.  Such 
an  account  has  been  taken ;  and  the  defendant  insists  in 
his  answer  upon  a  full  account,  and  that  the  whole  contro- 
versy ought  to  be  settled  here,  notwithstanding  the  suit  in 
Virginia.  The  pendency  of  that  suit  is  not  considered  an 
obstacle  to  a  full  iuvestigation  here;  as  it  does  not  ap^iear 
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Dec.  1833.  that  any  rights  Iiave  been  deterniined  in  it;  for  the  decrees 
^-^"''^^^^  cannot  come  in  conflict,  and  the  parties  here  being  under 
^^  the  control  of  this  com  t,  can  be  made  to  dispose  of  that 
HAWKI5S.  suit  AS  may  be  deemed  right  Both  cannot  bo  carried 
on  togetheri  and  the  court  would  put  the  parties  to  an 
election,  if  they  had  not  already  made  one ;  the  defend^ 
ant  in  his  answer,  and  the  plaintiff  by  asking  for  a  gene- 
ral account,  and  bringing  this  cause  to  a  hearing  u|h>i& 
tlie  whole  merits.  Besides,  the  plaintiffs  Thornton  and 
Ifavison  are  not  parties  to  the  suit  in  Virginia,  and  have 
no  rights  in  the  fund  in  litigation  there,  but  are  subse- 
quent mortgagees  of  the  North-Carolina  property  con- 
Toyed  in  tlie  first  deed  of  2nd  July ;  and  they  have  a 
right  to  a  conveyance,  if  it  appear  tliat  upon  taking  the 
accounts,  all  the  prior  incumbrances  uiK)n  it  are  dis- 
charged. 

A  doubt  has  been  entertained  by  the  court,  upon  the 
propriety  of  making  a  decree  in  favour  of  R.  Boyd  alone, 
for  the  balance  appearing  by  the  accounts  to  be  due  to 
him ;  which  arises  from  the  silence  of  the  bill  respecting 
the  assignments  of  Mexander  Boydf  and  die  re-assign- 
ment thereof  by  R.  Boyd,  out  of  which  grew  the  princi- 
pal part  of  the  funds  in  the  defendant's  hands.  But  it 
does  not  appear  by  any  proof,  nor  by  the  full  statement 
of  all  tlie  transactions  given  in  tlie  answer,  that  any  part 
of  that  trust  pixijierty  remains  specifically,  or  that  the 
titles  of  it,  if  there  be  such,  are  now  vested  in  HawkinSf 
or  that  Boyd  has  any  ground  of  relief  against  him  touch- 
ing it ;  or  Hawkiiis  a  demand  on  his  part  in  respect  of 
ity  except  that  set  up  under  the  agreement,  which  has  not 
been  sanctioned  by  the  court.  It  results  that  no  contro- 
versy exists  upon  that  subject,  but  that  involved  in  the 
accounts  of  the  receipts,  disbursements  and  charges 
of  the  trustees.  Those  accounts  have  been  taken  in  tliLs 
cause,  and  were  necessarily  taken ;  ho  objection  is 
perceived  in  this  state  of  the  case,  to  proceeding  to  a  final 
decree  ujion  the  whole  merits,  care  being  taken  to  pre- 
vent the  parties  from  further  harassing  each  other  in 
Virginia,  by  an  order  on  them  to  dismiss  that  suit,  which 
must  be  at  the  costs  of  the  plaintiff,  whose  fault  it  was, 
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not  to  include  all  the  subjects  in  one  bill ;  and  care  be-  I>w>^1832« 
ing  further  taken  by  an  order  to  that  efiect,  that  this  de- 
cree shall  not  prejudice  any  other  suit  by  Boydf 
or  of  an  amendment  to  his  present  one^  if  he  chooses  it, 
by  which  he  may  seek  a  conveyance  of  the  legal  title  of 
any  property  vested  in  Hawkins  and  Robnrds^  or  either 
of  them,  by  any  of  the  conveyances  mentioned  in  the 
pleadings,  or  the  exhibits  ;  or  by  which  he  may  seek  ta ' 
have  the  agreement  of  September  ISth,  1824,  de- 
clared void  and  cancelled.  It  is  the  object  of  the  court 
not  to  conclude  any  of  the  parties  as  to  the  matters  not 
fully  tried  and  determined  in  this  suit ;  and  it  is  equally 
our  object  finally  to  settle  all  the  matters  of  controversyt 
of  which  the  merits  are  fully  before  us.  Such  is  the  fact 
{n  relation  to  the  balance  of  monies  arising  out  of  the 
whole  trust  The  creditor  is  satisfied,  and  admits  it  by 
answer ;  the  defendaint  Rubards,  never  has  set  up  any 
demand,  and  disclaims  it  in  bis  answer ;  the  defendant 
HawkinSf  has  rendei*ed  an  account  current  of  his  whole 
trust,  and  detailed  statements  of  it  have  been  reported 
by  the  master,  including  even  the  expenses  of  the  suits 
with  Hunt  and  Ooode,  to  no  part  of  which  has  he  excepted^ 
save  tljat  of  the  allowance  of  commissions  on  the  pay- 
ments to  the  bank ;  and  no  exception  is  taken  by  Boyd 
to  any  omission  by  the  master  to  charge  Hawkins^  but 
only  to  some  of  his  credits.  It  must  be  assumed  then, 
that  the  matter  of  account  need  not  be  longer  kept  open, 
and  may  now  be  finally  adjusted  upon  the  basis  of  the 
report,  as  corrected  by  the  court  in  the  decree ;  and 
therefore,  that  it  is  proper  that  the  cause  should  now 
proceed  to  a  decree  on  that  part  of  it 

By  the  report,  the  sum  of  82,905  16  appears  (after 
disallowing  the  claims  under  the  deed  of  September  ISth,) 
to  be  in  the  hands  of  the  defendant  Hawkins,  and  to  have 
been  there,  or  neai-ly  all  of  it  since  the  year  1825  ;  and 
but  few  disbursements  have  been  made  since  1826.  For 
this  sum  therefore,  and  interest  on  it,  Hawkins  is  the 
debtor  of  Boydn  subject  to  such  deductions  as  shall  bo 
made  for  bis  compensation. 

Vox.  U.  *29 
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Die.  1832.        Upon  this  subject  we  have  had  some  difficulty.     It  is 
not  thought  justifiable  to  allow  any  thing  as  a  commis* 
sion  ;  because  if  a  trustee  ran  receive  compensation  at 
all,  it  must  be  for  his  art(i;il  time  and  labor,  and  not  by 
any  arbitrary  rule  of  commission,  if  not  sjiecified  from 
the  first     For  this  iTason,  the  seventh  exception  of  the 
plaintiff  to  the  allowance  for  the  sales  of  the  North-Ca- 
i*olina  property,  is  sustained,  and  the  defendant's  over- 
ruled.    But  the  opinion  of  the  court  is,  that  Hawkins  is 
entitled  in  this  case,  to  compensation  for  his  time  and  la- 
bor, as  well  as  the  expenses  with  which  he  has  been 
credited.      This   opinion   has   been   founded    upon   the 
clear  understanding  at  the  origin  of  the  business,  that 
he  should  i*eceive  it :  for  whicii  there  is  a  stipulation  in 
one  of  the  deeds,  atid  upon  the  express  submission  in  the 
bill  to  allow  a  reasonable  compensation.     The  trust  was 
troublesome  and  at  a  distance  from  the  residence  of  the 
parlies  ;  it  re<|uired  an  active  agent  to  manage  it ;  and 
Boyd  seemed  to  have  had  m  tre  confidence  in  the  zeal  and 
skill  of  this  gentleman   than  any   other,  and  probably 
w>>uld  have  been  umvilling  that  Hawlvjis  should,  as   he 
had  a  right  to  do,  substitute  the  services  of  another 
agent  for  his  own.     The  duties  expected,  nay  required, 
were  beyond  the  ordinary  ones  of  a  trustee,  and  involved 
the  necessity  of  personal  interposition,  in  instances  when 
perhaps  no  other  agent  could  have  served  the  same  pur- 
pose. In  general,  the  trustee  can  act  by  an  agent ;  and  it  is 
best  he  sliould,   because  he  will  be  under  no  temptation 
to  pay  him  too  much,  though  he   is  under  the  strongest 
to  demand  it  for  himself.     But  where  that  would  not 
answer  the  purposes  of  the  trust,  nor  satisfy  the  ces- 
tui  que  triisU  and  the   trustee   has  been  faithful,  and 
the  cestui   que   trust  submits   to  what   is    reasonable, 
the  court  does  not  think  it  an  Improper  precedent,  to  al- 
low what  the  trustee  might  have  fairly  given  to  another 
comjietent  person.     In  this  case  we   think   g750   per 
annum  would  have  engaged  such  an  agent,  for  the  parts 
of  the  two  years,  during  which  Hawkitis  was  actually 
occupied  in  this  business ;  and  the  court  allows  tiie  sum^ 
namely  21^^00  in  the  whole,  by  way  of  remuueratioa 
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fop  all  his  services  touching  the  wliole  trust     For  the  J^«c.  1832. 
residue  of  the  8  2905  irt,  and  for  all  the  costs  of  this  suit, 
there  must  be  a  decree  in  favor  of  the  plaintiff  Boyd. 

Per  Curiam. — Decree  accordingjly. 


Lewis  Taylor  v.  Archer  Cawthorne. 

Testimony  in  a  8uit  in  equity,  roust  be  reduced  to  writing,  and  if  a 
party  upon  a  reference  to  the  clerk  examine  witnesses  viva  ntce,  in- 
stead of  taking  their  depositions,  he  must  pay  the  costs  of  their  at- 
tendance. 

This  was  a  bill  originally  filed  in  the  court  of  equity 
for  the  county  of  Granville,  for  the  purpose  of  having  an 
account  of  a  partnership  business.  The  usual  reference 
was  made  to  the  clerk  and  master  of  Granville  court  of 
equity,  and  a  report  made,  which  was,  after  the  remrjval 
of  the  cause,  set  aside  by  consent,  and  another  refer- 
ence made  to  the  clerk  of  this  court,  whose  report  was 
in  every  respect  favorable  to  the  plaintiff,  and  no  excep- 
tions were  taken  by  the  defendant. 

Bevereux,  for  the  plaintiff,  moved  upon  the  circum- 
stances stated  by  Ruffin,  Judge,  in  delivering  the  opi- 
nion of  the  court,  that  the  defendant  should  pay  the  plain- 
tiff his  costs,  and  that  the  clerk  in  taxing  them,  should 
be  directed  to  include  the  costs  of  witnesses  who  were 
examined  before  him. 

JVfl«/i,  Badger  and  /F.  ff.  Haywood^  contra. 

Ruffin,  Judge,  after  stating  the  substance  of  the  mo- 
tion, proceeded  as  follows:  The  court  of  equity  i-equii-es 
all  proofs  to  be  in  writing,  for  the  purpose  of  allowing  the 
judge  full  time  for  deliberation,  and  in  ordeptogive  the 
parties  the  benefit  of  a  bill  of  review,or  an  appeal  to  correct 
errors — the  only  exception  relates  to  the  execution  of  an 
exhibit,  or  the  like.  This  is  also  the  i-egular  method  of 
taking  testimony  to  be  i-ead  before  the  master.  There 
48  no  rule  that  he  shall  not  hear  viva  voce  evideace,  but 
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Dw.  1832.    only  that  he  shall  not  act  on^iny  not  reduced  to  writing ; 
^^^^^     in  opfler  that  the  ground  of  his  decision  may  l)e  brought 
ff,         fully  before  the  court     If  a  party  then,  for  his  own 
FuiTwoos.  convenience  or  benefit  brings  his  witnesses  before  the 
master,  instead  of  taking  their  depositions  under  a  com- 
mission, he  must  bear  the  expense  himselfl    The  direc- 
tion is  therefore  refused. 

The  report  made  by  the  clerk  and  master  in  Granyille^ 
having  been  set  aside  in  this  court  by  consent  of  the 
parties,  the  allowancrfor  making  it  must  for  that  reason^ 
be  paid  equally  by  the  plaintiff  and  defendant 

In  general,  the  costs  of  a  suit  to  settle  a  partnershipy 

The  cotts  of  a  are  to  be  paid  out  of  the  fund,  or  by  the  partners  equally. 

tuh  to  jettle  a  g„^  ||,^  conduct  of  the  defendant  subjects  him  exclusively 

partnership,  arc  ,  •*  ■.*.■■/ 

geneniUycharg.  to  the  costs.     He  was  the  acting  partner,  and  failed  to 

Swtnmhi  ^'cf-  ^^^^  ^^^  render  proper  accounts.  He  made  payments 
fects  f  but  im-    to  the  plaintiff  of  part  of  his  shafe  of  the  profits,  but  took 

ui^oS  pf"the*  notes  for  the  sums  as  advances  made  by  him,  and  commen* 
paitnen,ini^  be  ced  suits  at  law  on  them,  when  he  owed  the  plaintiff  a 
Kg^him  wiS^  large  balance  over  and  above  the  amount  of  those  notes, 
them.  He  has  moreover  deluded  the  plaintiff  and  the  court  by  de- 

positing with  the  clerk  documents  pretended  to  be  evi- 
dences of  uncollected  partnership  debts,  due  in  distant 
parts  of  the  country,  and  has  caused  a  receiver  to  be  ap-* 
pointed,  who  reports,  that  after  taking  a  long  journey, 
he  has  been  unable  to  find  or  hear  any  thing  of  such 
debtors,  and  has  reason  to  believe  that  the  claims  are 
altogether  feigned.  Such  conduct  meets  only  with  a 
small  portion  of  the  rebuke  it  merits,  when  it  incurs  the 
penalty  of  the  costs  of  suit. 

Feb  Curiam. — Decree  accordinolt. 


8a|iah  a.  Fleetwood  et  aU  v.  Jos.  Flebtwoob  et  al. 

Bequest  of  negroes,  to  be  divided  between  the  children  of  A,  when 
'  one  of  them  arrives  at  the  age  of  sixteen:  Beld,  that  children  bom 
afler  the  death  of  the  testator,  but  before  the  time  of  diviuon,  are  en- 
titled to  a  share. 

This  was  an  appeal  from  a  decree  of  Donneul,  Judge, 
pronounced  at  Perquimans,  on  the  last  circuit. 


BUFimiB  COITRT  09  VOBTH-OAROXINA*  1^ 

The  facts  were,  that  George  B.  J>rewbern  made  his  last  !>><;.  issc^ 
wiU  on  the  80th  of  September,  1824,  in  which  he  be-  J**'^^^ 
^neathefl  a3  follows:  <*  I  give  my  negroes  to  be  equally         » 
"^livicled,  when  JSarah  Jl.  Fleetwood  arriyes  to  sixteen  ^*»»*wo^. 
''  years,  between  Partkenia  Fleetroood*s  children-**    At 
the  date  of  the  wUU  Parihenia  Fleetwood  had  four  chil- 
dren, who  are  the  plaintiffs.     After  the  death  of  the  teg^ 
tator,  but  before  Sarah  Ji.  Fleetwood  arrived  at  the  age 
of  sixteen,  Parihenia  Fleetwood  had  two  other  childreoi 
who  are  the  defendants.    And  the  oiUy  question  was, 
whether  the  slaves  were  to  be  divided  among  alL  the 
children,  or  between  those  on]y  who  were  born  at  the 
death  of  the  testator. 

His  Honor  directed  the  division  to  be  made  between 
all  the  children,  and  the  plaintiffs  appealed. 

No  counsel  appeared  for  either  party. 

DANiEii,  Judge,    after  stating  the  case,  proceeded: 
Where  a  legacy  is  given  to  a  class  of  individaalS,  as  to 
children,  in  general  terms,  and  no  peri^tV^  appointed  class  ofpSrs wist 
for  its  distribution,  it  is  due  at  the  death  of  the  testator,  without  any  time 
The  payment  of  it  being  postponed  for  one  yetir  after  that  gjo^  u  to  be  dJ- 
eventy  only  for  the  convenience  of  the  executoi*,  in  ad-  vided  among  the 
ministering  the  assets  ;  the  rights  of  legatees  are  deter-  at^e  testator's 
mined  at  the  testator's  decease.  (Crowe  y.OdeiU  1  Ball  ^  death. 
Bealty^  459.)     Upon  this  principle,  is  founded  the  well 
established  rule,  that  children  in  existence  at  that  period^ 
or  legally  considered  so  to  be,  are  alone  entitled  to  par- 
ticipate in  the  legacy. 

It  is  now  also  settled,  that  when  legacies  are  given  to 
a  class  of  individuals  generally,  payable  at  a  future  pe- 
riod, as  to  the  children  of  B,  when  the  youngest  shall 
attain  the  age  of  twenty-one ;  or  to  be  divided  among 
them  upon  the  death  of  C,  any  child  who  can  entitle  it- 
self under  the  description,  at  the  time  when  the  fund  is  to 
he  divided,  may  claim  ashare,  viz:  as  well  children  living 
at  the  period  of  the  distribution,  although  not  born  till  af- 
ter the  testator's  death,  as  those  born  befoi-e,  and  living 
at  the  happening  of  the  event.  This  rule  is  founded  upon 
the  anxiety  of  a  court  of  equity  to  effectuate  the  intention 
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Dkc.  1832.    of  testators,  in  providing  for  as  many  children  aspossi* 
^■^  ^^^     ble.     It  therefore  does  not  unalterably  confine  the  num- 
t  ber  to  the  time  when  the  interests  vest,  which  in  general 

CoHVLEetal  is  at  the  death  of  the  testator,  but  prolongs  the  period  to 
the  happening  of  an  event  upon  which  a  determinate 
share  of  the  fund  becomes  payable.  (-Andrews  v.  Fart^ 
ington,  S  Bro^  402.  Vanhook  v.  Eoper^  I  J^iur.  178.)  All 
the  children  of  Parthenia  Fleetwood,  that  were  in  exis- 
tence, or  legally  considered  so  to  be*  (as  a  child  in  ventre 
$a  merenj  when  Surah  ^itn  Fleetwood,  arrived  at  the  jtgc 
of  sixteen  years,  are  entitled  to  a  share  of  the  slaves 
bequeathed  in  the  will  of  George  B.  J^Tewbem.  The  de- 
cree made  in  the  couK  below,  was  correct,  and  is 
affirmed. 

Per  Curiam. — Decree  affirmed. 


Mart  Tate  V.  Chas.D.  Conner  &  Alfred  KERRefal. 

A  delay  of  thirty  four  years  after  a  contract  for  the  sale  of  land,  with- 
out any  claim  on  it»  is  a  bar  to  a  bill  for  its  specific  performance, 
where  the  delay  is  not  accounted  for  by  reason  of  infancy,  coverture 
or  the  like. 

The  bill  was  filed  in  September  1820»  and  alleged  that 
Jamtsi  AVrr  on  the  2d  of  May  1786,  entered  into  a  written 
contract  with  W. Bowman  for  the  sale,  at  the  price  of  j6100, 
of  4500  acres  of  land,  lying  in  what  is  now  the  state 
of  Tennessee,  and  which  was  described  as  one  half  of  an 
entry  made  by  Isaac  Taylor  and  jKprr,  for  9,000  acres, 
situate  on  the  third  little  Chickasaw  bluff  on  the  Missis- 
sippi river,  and  that  the  said  Kerr  thereby  bound  himself 
to  convey  the  said  land,  as  soon  as  a  grant  for  it  should 
be  obtained  ;  that  Bowman  died  without  issue,  leaving 
the  plaintiff,  then  an  infant,  his  heir  at  law,  she  being 
the  only  child  of  a  brother  who  died  before  him  ;  that 
during  her  infancy,  the  plaintiff  married,  and  remained 
covert,  until  the  year  1817.  The  plaintiff  then  averred, 
that  a  grant  for  the  same  laud  issued  to  Andrew  Kerr^ 
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the  brother  of  JameSf  \^ho  was  also  dead,  having  by  his   o»<^-  *^^^ 
^viil  declared,  that  he  held  the  land  in  trust  for  James  :     ^i, 

Tatb 

that  Jttnus  was  also  dead,  an<l  that  administration  upon  v, 

his  e^state  had  been  committed  to  the  defendants  Conner  Co»Nii»ctal 
and  Ktrr.  The  heirs  of  both  James  and  Andrew  Kerr 
were  also  made  defendants.  The  praver  was,  that  the 
contract  might  he  specifically  performed^or  that  the  plain- 
tiff might  recover  the  value  of  the  land,  at  some  period 
after  the  time,  when  James  Kerr  might  have  had  it 
located. 

The  defendants,  by  their  answers,  admitted  that  a 
grant  issued  in  the  year  1786,  to  Andrew  Kerr  for  5,000 
acres  :  but  averred,  that  it  was  situated  on  the  Tennessee 
river,  and  not  on  the  Mississippi,  and  they  for  that  I'ea- 
son,  insisted  it  could  not  be  the  land  mentioned  in  the 
bill  ;  tliey  denied  any  trust  between  the  brothers,  and 
any  knowledge  of  an  entry  by  James^  or  of  a  grant  to 
him  of  western  land  ;  they  admitted  the  grant  of  admin- 
istratjon  and  the  descents,  as  charged  by  the  plaintiff, 
but  denied  all  the  other  facts  charged  in  the  bill 
and  put  her  to  the  proof  of  them,  and  relied  upon  the 
ledgtii  of  time  which  had  elapsed,  and  upon  the  statute 
of  limitation. 

At  a  hearing,  had  in  the  court  of  equity  for  the  county 
of  Burke,  at  September  term,  1826,  the  trust  between 
Andrew  and  James  not  having  been  established,  the  bill 
was  dismissed  as  to  those  of  the  defendants  who  were 
the  heirs  of  the  former ;  and  was  subsequently  prose- 
cuted against  the  other  dcfendantR. 

The  contract  was  exhibited  and  proved,  and  a  depo- 
sition taken,  which  proved  the  death  of  Bowman  in 
Georgia,  and  that  the  plaintiff  was  liis  niece,  and  only  rela- 
tion, who  was  a  citizen  of  tlie  United  States  at  his  death. 

No  counsel  appeared  for  the  plaintiff. 

Ousionf  for  the  defendants. 

RuFFiN,  Judge,  after  stating  the  facts  above  mention- 
ed, proceeded  as  follows: 

Supposing  the  case  to  stand  upon  the  original  ques- 
tions oi' right  between  the  parties,  it  wouiU  uot  be  ditticiUt 


£24  Ei^UITT  CASES  ARGUED  AND  DETEEMTVED  TN  THE 

Il»c.  1832.    of  testators,  in  providing  for  as  many  children  asposai- 
^■^^  '^^^     ble.     It  therefore  does  not  unalterably  confine  the  num- 
„.  ber  to  the  time  when  the  interests  ve^t,  which  in  general 

CowLsetal  ig  at  the  death  of  the  testator,  but  prolongs  the  period  to 
the  happening  of  an  event  upon  which  a  determinate 
share  of  the  fund  becomes  payable.  (Andrews  v.  Fart- 
ington,  S  Bro.  402.  Vanhook  v.  Roper^  I  J^Iur.  178.)  All 
the  children  of  Parthenia  Fleetwood,  that  were  in  exis- 
tence, or  legally  considered  so  to  be,  (as  a  child  in  ventre 
sa  mere,  J  when  Sarah  Jinn  Fleetwood,  arrived  at  the  :ge 
of  sixteen  years,  are  entitled  to  a  share  of  the  slaves 
bequeathed  in  the  will  of  George  B.  ^ewbern.  The  de- 
cree made  in  the  court  below^  was  correct,  and  is 
affirmed. 

Per  Curiam. — Decree  affirmed. 


Mart  Tate  V.  Chas.D.  Conner  &  Alfred  K^KRetaU 

A  delay  of  thirty  four  years  after  a  contract  for  the  sale  of  land,  with- 
out any  claim  on  it,  is  a  bar  to  a  bill  for  its  specific  performance, 
where  the  delay  is  not  accounted  for  by  reason  of  infancy,  coverture 
or  tlie  like. 

The  bill  was  filed  in  September  1820,  and  alleged  that 
James  AVrr  on  the  2d  of  May  1786,  entered  into  a  written 
contract  with  W.Bowmun  for  thesale^  at  the  price  of  dglOO, 
of  4500  acres  of  land«  lying  in  what  is  now  the  state 
of  Tennessee,  and  which  was  described  as  one  half  of  an 
entry  maile  by  Isaac  Taylor  and  JTerr,  for  9.000  acres, 
situate  on  the  third  little  Chickasaw  bluff  on  the  Missis- 
sippi river,  and  that  the  said  Kerr  thereby  bound  himself 
to  convey  the  said  land,  as  soon  as  a  grant  for  it  should 
be  obtained  ;  that  Bowman  died  without  issue,  leaving 
the  plaintiff,  then  an  infant,  his  heir  at  law,  she  being 
the  only  child  of  a  brother  who  died  before  him  ;  that 
during  her  infancy,  the  plaintiff  married,  and  remained 
covert,  until  the  year  1817.  The  plaintiff  then  averred, 
that  a  grant  for  the  same  land  issued  to  Jitidrew  Kerrj 


SUPREME  CJOVRT  OF  NOBTH-CAnOLINA*  £25 

tlie  brother  of  James^  vho  was  also  dead,  having  by  his  ^"c.  1832. 
will  declared,  that  he  held  the  land  in  trust  for  James  ;  "'I,  '^"^ 
that  James  was  also  dead,  and  that  administration  upon  p. 

his  estate  had  been  committed  to  tlie  defendants  Conner  CoKKsactil 
and  Kerr*  The  heirs  of  both  James  and  Andrew  Kerr 
were  also  made  defendants.  The  pra>  er  was,  that  the 
contract  might  be  specifically  performed,  or  that  the  plain- 
tiflr  might  recover  the  value  of  the  land,  at  some  period 
after  the  time,  when  James  Kerr  might  have  had  it 
located. 

The  defendants,  by  their  answers,  admitted  that  a 
grant  issued  in  the  year  1786,  to  Andrew  Kerr  for  5,000 
acres  ;  but  averred,  that  it  was  situated  on  the  Tennessee 
river,  and  not  on  the  Mississippi,  and  they  for  that  rea- 
son, insisted  it  coul<l  not  be  the  land  mentioned  in  the 
bill  ;  tliey  denied  any  trust  between  the  brothers,  and  ^ 

any  knowledge  of  an  entry  by  JameSf  or  of  a  grant  to 
him  of  western  land  ;  they  admitted  the  grant  of  admin* 
istration  and  tiie  descents,  as  charged  by  the  plaintiff, 
but  denied  all  the  other  facts  charged  in  the  bill 
and  put  lier  to  the  proof  of  them,  and  relied  upon  the 
leiigth  of  time  which  had  elapsed,  and  upon  the  statute 
of  limitation. 

At  a  hearing,  had  in  tlie  court  of  equity  for  the  county 
of  Burke,  at  September  term,  18£6,  the  trust  between 
Andrew  and  James  not  having  been  established,  the  bill 
was  dismissed  as  to  those  of  the  defendants  who  were 
tlie  heirs  of  the  former ;  and  was  subsequently  prose- 
cuted against  the  other  (lefen<lantH. 

The  contract  was  exiiibited  and  proved,  and  a  depo- 
sition taken,  which  proved  the  death  of  Bowman  in 
Greorgia,and  that  the  plaintiff  was  liis  niece,  andonly  rela- 
tion, who  was  a  citizen  of  the  United  States  at  his  death. 

No  counsel  appeared  for  the  plaintiff. 

Oaslon,  for  the  defendants, 

RuFFiN,  Judge,  after  stating  the  facts  above  mention- 
ed, proceeded  as  follows: 

Supposing  the  case  to  stand  upon  the  original  ques- 
tions of  right  between  the  parties^  it  wuuiil  not  be  diiticiUt 


2S4  EqVITT  CASES  ARRVED  AND  DETERMf TTED  TN  THE 

D«c.  1832.    of  testators,  in  providing  for  as  many  children  aspos&i* 
*"^^  "^^     ble.     It  therefore  does  not  unalterably  confine  the  num- 
c.  ber  to  the  time  when  the  interests  vest,  whicli  in  general 

CovKLnetal  jg  ^t  the  death  of  the  testator,  but  prolongs  the  period  to 
the  happening  of  an  event  upon  which  a  determinate 
share  of  the  fund  becomes  payable.  (Andrews  v.  Part- 
ington, 3  Bro.  402.  Vaiihook  v.  Roper^  \  Mur.  178.)  All 
the  children  of  Parthenia  Fleetwood,  that  were  in  exis- 
tence, or  legally  considered  so  to  be,  (as  a  child  fit  ventre 
sa  mere,  J  when  Sarah  Ann  Fleetwood,  arrived  at  the  fgc 
of  sixteen  years,  are  entitled  to  a  share  of  the  slaves 
bequeathed  in  the  will  of  George  B.  J^Tewhern.  The  de- 
cree made  in  the  court  below^  was  correct,  and  is 
affirmed. 

Per  Curiam. — Decree  affirmed. 


Mart  Tate  V.  Chas.D.  Conner  &.  Alfred  Kerr  e/ at. 

A  delay  of  thirty  four  years  after  a  contract  for  the  sale  of  land,  with- 
out any  claim  on  it,  is  a  bar  to  a  bill  for  its  specific  performance, 
where  the  delay  is  not  accounted  for  by  reason  of  infancy,  coverture 
or  tlie  like. 

The  bill  was  Aled  in  September  1 820,  and  alleged  that 
Jamen  Kerr  on  the  2d  of  May  1 786,  entered  into  a  written 
contract  with  W.Bowmnn  for  thesale^,  at  the  price  of  ^100, 
of  4500  acres  of  land,  lying  in  what  is  now  the  state 
of  Tennessee,  and  which  was  described  as  one  half  of  an 
entry  made  by  Isaac  Taylor  and  Kerr^  for  9.000  acres, 
situate  on  the  third  little  Chickasaw  bluff  on  the  Missis- 
sippi river,  and  that  the  said  Kerr  thereby  bound  himself 
to  convey  the  said  land,  as  soon  as  a  grant  for  it  should 
be  obtained  ;  that  Bowman  died  without  issue,  leaving 
the  plaintiff,  then  an  infant,  his  heir  at  law,  she  being 
tlie  only  child  of  a  brother  who  died  before  him;  that 
during  her  infancy,  the  plaintiff  married,  and  remained 
covert,  until  the  year  1817.  The  plaintiff  then  averred, 
that  a  grant  for  the  same  land  issued  to  Jitidrew  KerVj 
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ih©  brother  of  James^  \y\io  was  also  dead,  having  by  his  D»c.  18S2. 
will  declared,  that  he  held  the  land  in  trust  for  James ;     "^^ 
that  James  was  also  dead,  and  that  administration  u|M>n  p. 

his  estate  had  been  committed  to  the  defendants  Conner  Co*^**«^«l 
and  Kerr.  The  heirs  of  both  James  and  Andrew  Kerr 
were  also  made  defendants.  The  prater  was,  that  the 
contract  might  be  specifically  performed,  or  that  the  plain- 
tiflr  might  recover  the  value  of  the  land,  at  some  period 
after  the  time,  when  James  Kerr  might  have  had  it 
located. 

The  defendants,  by  their  answers,  admitted  that  a 
grant  issued  in  the  year  1786,  to  Andrew  Kerr  for  5,000 
acre^s  ;  but  averred,  that  it  was  situated  on  the  Tennessee 
river,  and  not  on  the  Mississippi,  and  they  for  that  rea- 
son, insisted  it  could  not  be  the  land  mentioned  in  tlie 
bill  ;  tliey  denied  any  trust  between  the  brothers,  and  ^ 

any  knowledge  of  an  entry  by  James^  or  of  a  grant  to 
him  of  western  land  ;  they  admitted  the  grant  of  admin* 
istration  and  the  descents,  as  charged  by  the  plaintiff, 
but  denied  all  the  other  facts  charged  in  the  bill 
and  put  her  to  the  proof  of  them,  and  relied  upon  the 
Iciigth  of  time  which  had  elapsed,  and  upon  the  statute 
of  limitation. 

At  a  hearing,  had  in  the  court  of  equity  for  the  county 
of  Burke,  at  September  term,  1826,  the  trust  between 
Andrew  and  James  not  having  been  established,  the  bill 
was  dismissed  as  to  those  of  the  defendants  who  were 
tlie  heirs  of  the  former ;  and  was  subsequently  prose- 
cuted against  the  other  defendants. 

The  contract  was  exhibited  and  proved,  and  a  depo- 
sition taken,  which  proved  the  death  of  Bowman  in 
Georgia, and  that  the  plaintiflfwas  his  niece,  andonly  nda- 
tion,  who  was  a  citizen  of  the  United  States  at  his  death. 

No  counsel  appeared  for  the  plaintiff. 

Oaston,  for  the  defendants. 

RuPFiN,  Judge,  after  stating  the  facts  above  mention- 
ed, proceeded  as  follows: 

Supposing  the  case  to  stand  upon  the  original  ques- 
tions of  right  bet  ween  tbe  parties,  it  wuiiiU  aot  be  diiticuit 


£84  Ei^VITT  CASES  ARHVED  AND  1)ETB1lMri7ED  TN  THE 

Pig.  1832,    of  testators,  in  providing  for  as  many  children  aspossi* 
^""^^  "^*^     ble.     It  therefore  does  not  unalterably  confine  the  num- 
c.  ber  to  the  time  when  the  interests  vest,  whicli  in  general 

CovKt.net  al  {g  at  the  death  of  the  testator,  but  prolongs  the  period  to 
the  happening  of  an  event  upon  which  a  determinate 
share  of  the  fund  becomes  payable.  {JindrewB  v.  Part- 
ington,  3  Bro.  402.  Vauhook  v.  Roper^  I  Mir.  178.)  All 
the  children  of  Parthenia  Fleetwood,  that  were  in  exis- 
tence, or  legally  considered  so  tobe«  (as  a  child  in  ventre 
sa  mere,  J  when  Sarah  Ann  Fleetwood,  arrived  at  the  ;  ge 
of  sixteen  years,  are  entitled  to  a  share  of  the  slaves 
bequeathed  in  the  will  of  George  B.  ^ewbem.  The  de- 
cree made  in  the  court  below,  was  correct,  and  is 
affirmed. 

Per  Curiam. — Decree  affirmed. 


MaktTatev.  Chab.D.  Conn£R&  Alfred  KERRe/al. 

A  delay  of  thirty  four  years  after  a  contract  for  the  sale  of  land»  with- 
out any  claim  on  it,  is  a  bar  to  a  biU  for  its  specific  performance^ 
where  the  delay  is  not  accounted  for  by  reason  of  infancy,  coverture 
or  the  like. 

The  bill  was  filed  in  September  I82O9  and  alleged  that 
James  AVrr  on  the  2d  of  May  1786,  entered  into  a  written 
contract  with  W.Bowmnn  for  the  Rale,  at  the  price  of  jfilOO, 
of  4500  acres  of  land,  lying  in  what  is  now  the  state 
of  Tennessee,  and  which  was  described  as  one  half  of  an 
entry  made  by  Isaac  Taylor  and  Kerr^  for  9,000  acres, 
situate  on  the  third  little  Chickasaw  bluff  on  the  Missis- 
sippi river,  and  that  the  said  Jl*err  thereby  bound  himself 
to  convey  the  said  land,  as  soon  as  a  grant  for  it  should 
be  obtained  ;  that  Bowman  died  without  issue,  leaving 
the  plaintiff,  then  an  infant,  his  heir  at  law,  she  being 
the  only  child  of  a  brother  who  died  before  him;  that 
during  her  infancy,  the  plaintiff  married,  and  remained 
covert,  until  the  year  1817.  The  plaintiff  then  averred, 
that  a  grant  for  the  same  land  issued  to  Jindrew  Kertj 
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the  brother  ofJameSf  vho  was  also  dead,  having  by  his  ^*^-  '^^^* 
AVill  declared,  that  he  held  the  land  in  trust  for  James ;     ^' 

Tat* 

that  Jfimes  was  also  dead,  an<l  that  administration  upon  t>. 

his  e^state  had  been  committed  to  the  defendants  Conner  ^^^^^^^^^ 
and  Kerr.  The  heirs  of  hoth  James  and  Andrew  JCerr 
were  also  made  defendants.  The  praver  was,  that  the 
contract  might  be  specifically  performed,  or  that  the  plain- 
tiff might  recover  the  value  of  the  land,  at  some  period 
after  the  time,  when  James  Kerr  might  have  had  it 
located. 

The  defendants,  by  their  answers,  admitted  that  a 
grant  issued  in  the  year  1786,  to  Andrew  Kerr  for  5,000 
acres  ;  butaverred,  that  it  was  situated  on  the  Tennessee 
river,  and  not  on  the  Mississijipi,  and  they  for  that  trea- 
son, insisted  it  could  not  be  the  land  mentioned  in  the 
bill  ;  they  denied  any  trust  between  the  brothers,  and 
any  knowledge  of  an  entry  by  James^  or  of  a  grant  to 
him  of  western  land  ;  they  admitted  the  grant  of  admin- 
istration and  the  descents,  as  charged  by  the  i>laintifr, 
but  denied  all  tlie  other  facts  charged  in  the  bill 
and  put  her  to  the  proof  of  them,  and  relied  upon  the 
leagtli  of  time  which  had  elapsed,  and  upon  the  statute 
of  limitation. 

At  a  hearing,  had  in  the  court  of  equity  for  the  county 
of  Burke,  at  September  term.  18^6,  tlie  trust  between 
Andrew  and  James  not  having  been  established,  the  bill 
was  dismissed  as  to  those  of  the  defendants  who  were 
the  heirs  of  the  former ;  and  was  subsequently  prose- 
cuted against  the  other  defendants. 

The  contract  was  exhibited  and  proved,  and  a  depo- 
sition taken,  which  proved  the  death  of  Bowman  in 
Greorgia,and  thattiie  plaintiff  was  his  niece,  and  only  rela- 
tion, who  was  a  citizen  of  the  United  States  at  his  death. 

No  counsel  appeared  for  the  plaintiff. 

Gaston,  for  the  defendants. 

RuPFiN,  Judge,  after  stating  the  facts  above  mention- 
ed, proceeded  as  foilows: 

Supposing  the  case  to  stand  upon  the  original  ques- 
tiuus  of  right  net  ween  the  parties^  it  vvouiil  not  be  diiticiUt 


£ft6  EC^UITT  CASES  ABOUBD  AITD  DBTEHMINEB  iN  THE 

Die  1832.    to  give  the  ptaintiflT  relief  to  the  extent  of  the  purchase 

^  money  and  the  interest.     It  is  a  contract  for  lands,   of 

V,         which  the  original  vendor  had  a  right  to  a  specific  per- 

CwwsBetal  f^|.ii}j^ii^g.  and  although  it  does  not  appear  that  JCerr 

The  purchase  ^j^g  ^y^^  ^ble  to  perform  it,  yet  as  there  is  no  evidence 

money  paid  up- 

on  an  agreement  that  either  he  or  Borcman  treated  it  as  broken  or  inca. 
for  the  wle  of  pj^ble  of  execution,  it  still  continued  to  be  land  in  this 

]andis,mequityy  '^ 

considered  as  court,  at  the  death  of  Bowman,  His  heir  had  a  right  to 
If "^*?4  '^  ^^  the  land  ;  and  if  she  could  not  get  it,  she  had  the  right 

contract  is  vaca«  '  o         '  o 

ted  after  the     to  the  money  payable  in  lieu  of  it,  as  against  the  executor 

dee!  it  gws^to  ^^^  ^^^  ancestor,  who  made  that  money  land  between  his 
his  heir.  own  representatives.     It  would  be  the  least  the  defen- 

dants could  ask,  to  get  clear  upon  the  payment  of  the  pur- 
chase money  and  interest. 

But  the  lapse  of  time  excludes  all  consideration  of 
fo^th^^'S^^of  ^^^^^  rights.  The  statute  of  limitations  does  not  protect 
land,  theyendor  the  defendants.     The  case  does  not  come  within  it ;  the 

bVa"to^te^fw  ''®''^^  8«»nS  on  the  vendor's  being  a  trustee,  in  this 
theYendee,&the  coui*t,  for  the  vendee.  But  equity  itself  respects  time 
tioM*^d^s"»oL  when  the  trust  is  not  express  ;  because  it  is  difiicult  to 
in  equity,  bar  the  ascertain  the  truth  of  old  transactions,  and  therefore 
court  respects  P^i^^^  capable  of  acting,  shall  not  be  allowed  to  impose 
tfaelap-Heoftime  that  difficulty  upon  the  courts  :  and  because  acquiescence 
plied  trusts,  and  for  a  long  period,  according  to  the  ordinary  experience 
unlessexplained  ^f  f\^^  actions  of  mankind,  raises  a  presumption  of  per- 

it  is  a  bar  to  the  r  r  i 

relief.  formance  or  satisfaction.     Where  such  a  presumption  is 

altogether  excluded  by  the  situation  of  the  thing  or  the 
parties,  the  court  must  undertake  the  investigation  and 
get  through  it  as  well  as  we  can,  however  remote  the 
jieriod  be,  to  which  we  are  carried  back.  But  it  must 
appear  that  there  is  some  disability,  or  other  excuse  for 
not  sooner  bringing  forward  th^  claim.  The  party  who 
wishes  to  repel  the  effect  of  time,  must  furnish  the  means 
of  doing  it. 

There  is  a  lapse  of  thirty  four  years  here  between  the 
making  of  the  contract  and  the  filing  of  the  bill.  Sur- 
veys ^ere  made,  and  grants  issued  by  this  state,  for  wes- 
tern lands,  iip  to  the  cession  in  1789,  in  which  was  re- 
served to  this  state  the  power  of  still  issuing  certain 
other  grants;  which  was  exercised  for  many  years. 
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Bi'onman  roiihl  therefore   have  filed  his   bill  in  a  very  Dec.  1832^ 
short  time,  after  1786,  for  a  conveyance,  if  JTerrhad  re-    ^^-^^^^"^^^ 
ceivecl  a  grant ;  or  if  not,  to  compel  him  to  complete  his         0. 
survey  and  obtain  a  grant.  CoKHiB,ctml 

It  is  ho^vever  charged  in  the  bill,  that  he  died  in  the 
y»*ar  .  and  left  the  plaintiff  an  infant,  who  married  du- 
ri:»g  infiincy,  and  continued  covert  until  within  three  years 
and  an  half  before  she  brought  this  suit.  This  allegation 
is  in  itself  defective  :  because  itfixes  the  death  of  the  ven- 
dee and  the  marriage  of  the  plaintiff  at  no  certain  pe- 
riods, and  it  may  be  that  Bowman  live'!  more  than  twenty 
years  after  1786.  If  the  marriage  of  the  plaintiff  could  he 
carried  back  to  her  infancy,  and  that  to  the  death  of  Bow- 
mnHn  which  actually  occurred  befoi^  any  reasonable  pre- 
sumption arose,  then  the  objection  would  be  met.  The 
bill  does  not  make  that  case — ami  the  proof  is  more  de^- 
fective  still,  than  the  allegntions  of  the  bill.  The  an- 
swers say  nothing  on  the  subject.  Plaintiffs  must  not 
at  the  hearing,  take  thestlcnce  of  the  .lefeidants  as  ad- 
missions. If  they  want  an  admission,  they  must  ex(*ept 
to  rhe  answer  which  is  not  fully  resjM>nsive.  and  get  a 
further  answer,  or  a  pro  cotrfesso  upon  the  very  point  — 
The  only  de|iositton  upon  the  subject  proves  the  death  of 
Bownmn.  The  witness  is  asked  the  time  and  place 
of  it ;  and  answers  as  to  the  latter,  that  it  was  in  Geor- 
gia^  but  gives  no  answer  as  to  the  farmer.  Nor  is  there 
any  proof  that  the  plaintiff  was  an  infant  at  this  time^ 
nor  at  the  time  of  her  marriage,  nor  that  she  was  ever 
married  ; — but  only  that  she  is  the  heir  of  Bowman.^^ 
These  may  all  doubtless  be  facts^  notorious  whei*e  the 
parties  live;  and  the  events  may  have  occurreil  at  fieri- 
o<ls,  which  would  rebut  all*  presumption  irom  the  great 
length  of  time.  But  in  the  absence  of  all  evidence,  the 
pressure  of  the  pi*esumption  must  be  felt,  as  would  11- 
rect  evidence  bf  the  fact  of  satisfaction.  The  particular 
circumstances  tend  to  fortify  the  general  presumption. 
The  lands  were  in  the  actual  occupation  of  the  IndianSy 
among  whom  it  was  so  dangei*ous  to  go,  that  almost  all 
locations  were  ma<le  by  a  few  persons  who  acted  as  ge- 
neral agents.  It  is  highly  pnibable,  that  Kerr  knew  no- 
Toj^  II.  «dO 
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Djtc.  1833.  tli'^g  perHonallj  of  the  iaii<l  ;  and  from  the  total  failure 
on  earh  side,  to  trace  any  entry  for  land,  such  as  is  des(*ri- 
bei\  in.  the  contract,  or  in  his  own  name,  we  might   |>er* 

Co^viB»etal  haps  justly  conclude,  that  both  parties,  discovering  that 
the  contract  had  been  entered  into  under  a  total  mistake^ 
rescinded  it,  and  settled.  This  would  be  morally  proba- 
ble, if  Haw  man  lived  even  for  a  few  years.  But  the 
court  does  not  rely  on  particular  presumptions.  Our 
opinion  is  founded  on  the  »<ta(eness  of  the  demand,  after 
thirty-four  years,  unaccounted  for  by  the  death,  the  in- 
fancy, coverture,  distress  or  ignorance  of  the  several 
persfins  respectively  entitled  under  the  contract,  through 
that  period, 

Pbh  Cukiam. — Declare  that  (lie  plaintiff*  has  not  prov- 
ed the  time  of  H^Uliam  Bowman^s  death — nor  that  it  hap- 
pened while  the  plaintiff*  was  an  infant — nor  that  the 
plaintiff'  married  during  her  infancy — nor  that  she  was 
ever  married — and  that  the  plaintiff*  hath  not  accounted 
for  the  delay  of  thirty-four  years  in  filing  her  bill,  after 
the  contract  in  the  pleadings  mentioned  was  maile,  and 
that  by  reason  of  this  delay,  the  demand  made  by  the 
bill,  is  too  stale  ti>  be  enforced,  and  |)erformance  thereof 

decreed-^and  decree^   that  the  bill  be  dismissed  with 
co&ts. 
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Nathahiei.  C.  Bissbix  v.  Josbfu  Bozmak. 

For  the  benefit  of  trade,  the  captein  of  a  ship  is  liable  for  her  dtsboiwineDts 
in  a  strange  port;  but  if  he  consigns  U>  the  person  making  them,  pro; 
pertj  of  the  owner  sofficient  to  cover  them,  the  consignee,  by  paying  the 
Auda  in  his  handa  to  the  owner,  without  deducting  the  disbursements, 
diafhaTsnii 


After  the  reference  ordered  in  tliis  cause^  (an/e  p.  154^)  V 

the  master  filed  his  rcportt  from  iwhich  it  appeared,  that 
the  account  of  J^yers  ^  8oiu  against  the  brig  William, 
amounted  to  the  sum  of  S499  82,  of  ^hich,  %50  was 
charged  as  having  been  paid  to  the  plaintiff,  and  $  223  1 4 
as  ^^cash  paid  the  custom-house  bill."  The  residue  was 
for  pilotage,  sea  stores,  repairs  and  commissions ;  the 
particulars  of  the  custom-house  bill,  were  not  gi%'en. 
In  an  account  hereinafter  mentioned,  Jifyers  ^  8on  charge 
for  storage,  S48  52,  and  for  bond  and  permit  and  duties 
at  the  custom-house,  B2523  66;  but  J^ytn  himself 
swore  positively,  that  no  part  of  the  bill  for  disburse- 
ments for  the  brig  were  charged  to  the  defendant's  ac- 
count, and  they  no  where  appeared  to  have  been,  unless  . 
the  custom-house  bill  was  by  mistake  included  in  tlic 
large  item  for  duties.    ^ 

The  plaintiff,  as  captain  of  the  brig,  had  consigned  the 
vessel  and  cargo  to  fMyers  ^  6on^  as  the  property  of  the 
defendant,  to  whom  he  directed  them  to  account*.  This 
was  in  March,  1816.  The  cargo  sold  for  84774  45, 
and  netted  over  and  above  all  charges  then  debited  to 
the  defendant,  the  sum  of  Si 994  57*  The  consignees 
took  up  a  bill  of  the  defendant's  Tor  21056  33,  drawn  in 
March,  1816,  which,  with  other  small  matters*  left  a 
balance  due  him  of  2904  23,  which  Myers  ^  Son  ack- 
nowledged to  him  on  the  22d  of  August  following.  Early 
in  1817,  Myers  ^  Son  received  another  consignment  of 
projierty  belonging  to  the  defendant,  which  netted  him 
2203  ri,  and  on  the  21st  of  May,  of  that  year,  they 
rendered  him  their  account,  including  that  sum  and  the 
former  balance  of  2904  23,  and  charged  him  with  ^'  IF. 
P.  Foster^s  note  for  sugar  in  sales  per  brig  William, 
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Dec.  1832.    protested  gSOl  25:"  this  account  sliowed  a  balance  clue 
the  defendant  of  S806  11,  which  was  remitted  him  on 
the  29th  of  July  following.     The  defendant  then  sent  an 
BoiMAJT.     agent  to  Norfolk,  whei-e  J^fyers  a(-  Son  resided,  to  demand 
the  amount  of  F(i«/ar'«  note,  claiming  that  he  was  not 
bound  for  it,  as  J^Iyers  ^  8on  had  never  informed  him  of 
such  a  note  being  received  for  his  sugar,   and  refusing 
to  recognize  it  as  his  projjerty.    This  claim  was  finally, 
but   reluctantly  acquiesced   in  by  Myers  ^  Son.     The 
plaintiff  in  a  letter  to  the  defendant  dated  July   18tli, 
1820,  informed  him  tliat  lie  had  refused  to  allow  J^yers 
^  Son  their  claim  of  S499  82,  because  they  knew  he  was 
only  the  master  of  tiie  brig,  and  because  they  had   the 
owner's  property  in  their  hands,   and  might  have  paid 
themselves,  and  could  not  resort  to  him  four  years  after 
paying  over  the  monies  in  their  hands  to  the  owner. — 
Oneof  tlieMr.  Myers*  proved,  that  after  their  letter  to  the 
plaintiff,  informing  him  of  the  collection  of  the  bill  on  the 
West  Indies,  and  of  tlirir  charging  against  it  the  amount 
of  the  brig\s  disbursements,  he  applied  to  them  for  all 
the  money  collected  for  him,  which  was  refused  by  them, 
because  as  captain,  he,  as  well  as  the  owner,  \vas  liable 
to  thcni,  and  lliat  the  owner  had  .refused  to  pay  them. 

Myers  ^*  Sou^  had  become  bankrupt,  and  had  made  an 
assignment  of  their  effects,  and  it  did  not  appear  that  the 
plaintiff  had  received  any  payment  from  them  or  their 
assignees. 

On  tliosc  facts,  the  master  charged  the  defendant  with 
the  amount  of  the  plaintiff's  money  retained  hy  Myers  ^ 
Soii^  and  for  this  lie  excepted. 

As  to  so  much  of  the  order  of  reference  which  directed 
the  muster  to  enquire  as  to  the  value  of  the  mortgaged 
slaves,  which  had  been  bought  by  third  persons,  he 
reported,  that  tliis  was  the  fact  as  to  one  only  ;  that 
the  evidence  as  to  liis  value,  was  so  contradictory 
he  could  not  conic  to  any  just  conclusion  upon  it ;  that 
in  this  uncertainty,  he  had,  from  his  own  knowledge  uf 
the  slave,  charged  him  to  the  defendant  at  S400,  deduct- 
ing from   it  Si 53,  at   which  he   was   credited   to  th^ 
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plaintiflT;  to  this,  both  parties  excepted,  tlie  plainttfT,  be-   i>'c.  1833. 
cause  it  was  too  low,  and  the  defendant,  because  it  was 
too  high. 

IredeU  and  Kinney f  for  the  plaintiff. 

GastoHy  for  the  defendant. 

RuFFiNy  Judge,  after  stating  the  Kicts,  proceeded: 
The  first  thing  to  be  done  in  support  of  BisstlVs  claim 
isy  to  establish  a  debt  to  Myers.  In  that  view,  it 
might  be  material  to  enquire,  whether  a  general  advance 
of  money  to  the  captain  is  a  disbursement  for  the  ship, 
without  showing  the  purposes  to  which  it  was  applied, 
or  at  least  was  to  be  appled.  The  item  of  *^  custom- 
house. bill"*might  also  need  explanation ;  for  of  itself 
it  is  not  sufficient  to  charge  a  consignor,  Mho  has  u 
right  to  tiie  particulars,  especisilly  when  there  is  a  pro- 
bability, from  the  nature  of  the  charge,  and  the  delay 
in  pi-esenting  the  whole  claim,  that  it  might  have  been 
included  in  other  general  cliargos. 

Questions  might  also  be  raised  upon  the  right  of  a 
surety  to  charge  his  principal  by  the  acknowledgment 
or  voluntary  payment  of  a  debt,  barred  by  the  statute 
of  limitation,  on  which  Boxman  insists.  But  as  the  pi*o- 
tection  to  which  BisselL  was  entitled  against  this  demand, 
has  a  foundation  much  more  meritorious  than  mere  lapse 
of  time,  I  do  not  think  it  worth  while  to  consider  the  ef- 
fect of  that 

Has  Bmell  paid  Myers  6^  Son  ?  If  he  has,  was  he  so 
liable  to  them  as  to  enable  him  by  paying  them,  to  make 
Boxman  his  debtor? 

There  seems  to  be  no  reason  to  doubt,  that  in  a  port, 
not  the  vessePs  own,  proper  disbursments  on,  or  for  the 
vessel,  constitute  a  demand  for  whicii,  the  vessel,  the 
master  and  the  owner  are  all  liable.  As  to  the  master, 
this  is  a  departure,  introduced  for  the  sake  of  trade, 
from  the  general  principle,  that  he  who  acts  as  agent, 
and  is  known  as  such,  is  not  bound  [lersonally,  unless 
he  expressly  promise.  Whatever  may  be  the  grounds 
of  this  rule  in  reference  to  strangers,  as  between  him 
and  bis  owner,  the  master  is  in  the  nature  of  a  surety, 
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Dxc.  1832.    In  that  character,  he  recovers  back  from  the  owner  any 

^^^^"^^^^     monies  he  has  uaicif  and  has  a  lien  upon  the  ship  for  ad* 

V.  vances,  standing  in  the  place  of  those  whose  claims  he 

BozxAir.     jjug  satisfied.     And  in  that  liglit  he  must  be  viewed  by 

The  captain  is  the  consignee  of  the  sliip  and  her  cai'go  ;  at  all  events  as 

liable  as  the  surety  ^^^  ^^  ^1,^  ppocccds  of  the  cargo  will  servc  to  satisfv  the 

of  the  owner,  and  *  »•   ■ 

has,  as  to  him,  all  consignee,  or  indemnify  the  captain.  If  tiie  consignee, 
the  nghts  of  one.  ^^  y^^^^  ^  strangci's,  has  the  right  to  regard  the  captain 

in  ordinary  cases  as  the  owner,  because  in  ]>ossession,  and 
another  owner  may  not  be  found,  yet  a  consignee  with 
funds  does  know  the  owner  in  tlie  most  effectual  manner. 
When  the  master  thus  leaves  behind  him  the  means  of  pay- 
ing the  debt  for  wliicli  he  was  liable,  and  in  the  hands  of  the 
man  to  whom  the  debt  is  due,  he  feels  that  he  has  no 
right  to  retain  the  vessel,  and  readily  gives  her  up  to 
tlie  owner.,  thei'eby  parting  from  the  security  given  him 
by  the  l:iw  for  his  indemnity.  The  consignee  can  i*e- 
tain  his  whole  demand  out  of  the  proceeds  of  the  cargo. 
Common  sense  and  common  honesty  say,  the  debt  is 
paid  as  to  the  surety.  It  is  not  the  ordinary  case  of  a 
crerUtor  getting  a  security  of  his  own  provision.  Even 
then,  the  creditor  is  bound  in  good  faith  to  take  care  of  the 
stirety.  The  relation  between  them  calls  for  that  benevo- 
lence. But  here  the  surety  himself  provides  the  security. 
He  does  it  for  his  own  benefit,  as  well  as  that  of  the  cre- 
ditor. The  cre^Iitor  cannot  part  from  it  to  the  prejudice 
of  the  surety.  He  cannot  say,  he  did  it  by  mistake  ;  but 
must  bear  the  consequences  of  his  ow  n  mistake,  and  ought 
not  afterwards  to  look  to  any  body  but  the  principal. 
Bissi'U  was  competently  discharged  ;  and  I  think  in  no 
court  of  justice  could   a  recovery   have  been    made 

The  captain  whm  against  him. 

SrS  ali^'II^^^^  ^'  '^^  **^  ^^^^^  ^^  '"^  discharge?  Expressly  on  that 
H;r,ie(,  cunnotaf.  gr(»und,  he  refused  to  pay  the  demand  in  1820,  and  so 
Ini!  i"h  ''^t''''"'  informed  Bo»man.  Then  could  he  afterwards  pay  JIfy- 
tvN.viihiiKinatbc  ^7*5  <^'  Sitiif  and  make  tiie  debt  his  own?    I  am  now  sup- 


0\.  fll'l 


ul^:,:^:'^^^.  P^>'^i' S  that  Bozman  owed  Myers  ^  Son,  and  that  the 
nsMiit.niuivriu.r  latter  liRtl  a  remedy  against  him.  Could  Bissell  inter- 
b:ur  Li-  oivi!  ^  posc :*  I  thiuk  not.  The  connexion  between  them  was 
^^  "  i!iss(>lved.    He  was  cut  loose,  andhad  no  right  nor  power 
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to  untie  Baaman  from  MyerSf  for  the  sake  of  getting  a  Dec.  1832. 
faster  hold  himself.  Bozman  had  a  right  to  prefer 
Myers  dj*  Son  for  creditors  ;  he  might  be  able  to  pay  them 
easier,  or  to  resist  this  demand  altogether  when  made 
by  them.  Having  gotten  clear,  Bissell  could  not  again 
make  himself  a  party,  but  by  a  new  request  from  Boxman 
like  any  other  stranger.  This  is  not  like  reviving  a  debt, 
barred  by  the  statute  of  limitations,  by  tlie  acknowledg- 
ment of  a  surety.  Here  there  was  no  debt  remaining  as 
far  as  concerned  Bissell.  He  was  under  no  obligation 
legal  or  moral,  except  not  to  interfere  to  the  prejudice 
of  either  pai'ty.  And  that  obligation  was  increased  by 
the  refusal  of  Boxman  to  JJyers  4*  Son  ;  of  which  no  doubt^ 
Bissell  was  informed,  in  answer  to  his  letter  of  July, 
1820 — a  refusal  not  founded  on  the  ground  that  the  dis- 
bursements had  not  horn  matle,  or  had  been  paid  for  by 
Bissell,  or  any  thing  else,  which  BisseU  could  know  to 
be  false ;  but  on  the  ground  that  Boxman  had  himself 
paid.  And  if  Bissell  did  not  get  that  information  from 
Boxnum  in  1820,  he  did  from  Mr.  Myers  in  1824,  before 
he  assented  to  the  arrangement  made  by  Myers  ^  Son 
of  his  debt.  After  Bissell  was  discliarged,  and  he  knew 
it ;  after  Boxnuin  liad  refused  to  pay,  which  he  also 
knew  ;  after  the  lapse  of  eight  years,  for  four  of  which 
Myers  ^'  Son  had  abandoned  their  claim  against  Boxman, 
or  not  prosecuted  it ;  it  was  out  of  the  power  of  BisseU 
and  Myers  ^  Son  by  any  act  or  agreement  of  theirs',  to 
resuscitate  this  demand  against  Boxman,  and^ especially 
to  transfer  him  to  Bissell.  But  has  Bissell  paid  it,  or 
even  agreed  to  pay  it?  Myers  makes  it  appear  in  his 
books  that  he  did.  But  the  fact  is  not  so.  Bmell  never 
assented  to  that  a|)pIication  of  his  money.  They  pro- 
mised a  dividend  on  the  bsilance.  He  rejected  it,  and 
demanded  the  whole.  They  assigned  as  a  reason  for 
their  conduct,  the  refusal  of  Boxman  to  pay  them.  Did 
that  appear  to  Bissell  to  bo  a  good  reason?  Did  he  think 
that  he  and  J^o^imaii.were  both  bound,  or  that  the  refusal 
of  the  latter  made  him,  Bissell,  bound?  Did  he  act  on  such 
a  belief  ?  No.  He  made  no  settlement  with  Myers;  took 
no  receipt  for  the  money,  no  order  on  Bo»man^  He  gave 
Vol.  II.  *        *3l 
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but  kept  his  demand  open,  as  a  subsisting  one,  which  he 
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would  have  rendered  available,  but  for  Jtfyers'  insolvency. 
Ohbshi&x.    "^hen  tlie  present  controversy  arose,  he  thought  he  could 
use  it  to  more  advantage  in  it,  and  therefore,  pursued 
his  claim  against  the  others  no  further. 

Upon  no  ground  can  the  claim  be  sustained,  and  the 
exception  must  be  allowed. 

As  to  the  other  exception,  the  master  says,  that  he 

could  form  no  satisfactory  opinion  of  the  value  of  the 

A  marter  can-  ^'*^^'®  ^V^^  ^'*^  testimony  of  the  witnesses,  because  they 

not  act  upon  &ct8  differed  SO  widely ;  and  fixed  the  value  iijion  his  own 

j^ch  are  i^thin  knowledge*    That  was  not  a  proper  gi-ound  for  him  to 

ledge.  proceed  on  ;  for  we  cannot  act  on  it,   and  must  decide 

upon  the  evidence.  Upon  the  weight  of  that,  the  court 
ascertains  the  value  to  be  §200.  That  Bo%man  objects 
to,  because  he  thinks  the  other  party  confined  to  Si 5S, 
the  price  bid.  The  court  has  already  said,  the  effect  of 
that  sale  und*M«  the  act  of  1812,  whatever  it  mjiy  be,  is 
waived  by  the  cross  bill  to  foreclose.  We  must  now 
look  upon  it  as  a  sale  by  Bozman  himself;  confirmed, 
indeed,  by  Bissellf  by  not  making  the  purchaser  a  party 
to  his  bill.  But  how  far  does  that  confirmation  go? 
Only  to  tlic  title,  not  to  the  ])rice.  Suppose  the  slave 
A  mortgagee  Sent  to  distant  parts,  so  that  BisseU  could  not  reach  him, 

rforwioMjT  b°il!!  ^^  ^'^'^  *"  ^  person  without  notice.  The  mortgagee  who 
sponsible  for  the  sells  without  a  dccrcc,  must  be  sure  to  get  the  full  value  ; 
wit^  wld?"^  P'*^  for  lie  is  parting  with  aiiotlier  man's  pj-operty.     The  ex- 

pression,  *•  price  or  value,"  used  in  this  case  before, 
meant,  tiiat  if  the  price  exceeded  the  value,  Bissdl  was 
entitled  to  it ;  if  less,  then  to  the  value.  That  is  the 
risk  a  mortgagee  must  be  made  to  run,  to  keep  him  straight. 

Per  Curiam. — Decree  accordingly. 


John  Armswortht  et  aL  v.  A(^uilla  Cheshire. 

A  defendant  at  law  has  no  relief  in  equity  against  a  void  judgment ;  an 
where  no  ««*.  /a.  was  served  on  the  heir,  and  the  creditor  obtained  a 
judgment  and  purchased  his  land,  the  judgment  being  void,  and  the  ns 
medy  at  law  complete,  no  relief  can  be  had  in  equity. 

The  plaintiflTs  alleged  that  they  were  the  heirs  of  one 
John  ^rmsworthy,  deceased ;  that  the  defendant  bad  re- 
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covered  a  judgment  against  his  executor,  in  \vhich  the  Dm.  1832. 
plea  otfuUg  adniinistcred  was  found  foi*  the  defendant ;  ^^^^"^^^^ 
that  by  a  subsequent  agreement  between  him  and  the         «. 
executor,  he  had  agreed  to  receive  a»i  assignment  of  a    Chmhim. 
debt  due  the  testator  in  South-Carolina,  in  satisfaction 
of  his  judgment ;  that  he   had,   notwitlistanding  this 
agreement,  cau^d  writs  o(  scire  facias  to  be  issued  against 
them,  and  had»  without  their  knowledge,  obtained  a 
judgment,  issued  execution  and  bought  the  land  which 
descended  to  them  at  an  undervalue,  and  had  taken  a 
deed  therefor  from  the  sheriff.     The  bill  prayed  a  re- 
conveyance and  general  relief. 

The  defendant  in  his  answer  admitted  that  he  was  to 
take  an  assignment  of  the  South-Carolina  debt,  but 
averred,  that  it  was  collateral  to  his  judgment,  sa- 
tisfaction of  which  was  only  to  be  entered  in  case  of  his 
collecting  that  debt.  He  stated,  that  he  had  made  efforts 
to  collect  it,  but  having  failed,  he  had  issued  writs  of 
scire  facias,  which  were  served  on  the'  plaintiffs,  and 
judgment  i-egularly  entered. 

The  plaintiff^  filed  a  i*eplication  to  tlie  answer,  and 
took  proofs  as  to  the  agreement  to  take  the  debt  due  the 
testator  in  South-Carolina  as  a  satisfaction,  but  a  state- 
ment of  them  is  unnecessary. 

No  counsel  ap])eared  for  the  plaintiffs. 

JVfl»A  and  ffinstm,  for  the  defendant. 

Daniel,  Judge,  after  stating  the  pleading  as  above 
set  fortli,  proceeded:  1(  the  scire  f ados  against  the  plain- 
tiffs never  was  served,  the  judgment  entered  on  the  same^ 
at  the  return  tliei-eof  was  void,  and  tliey  had  complete 
i-elicf  in  acourt of  law,  and  have  no  right  to  come  into  this 
court  for  redress.  Wliether  the  writ  was,  or  was  not 
served  on  the  plaintiffs,  docs  not  appeal- ;  no  copy  of 
the  record  of  that  suit  being  filed. 

As  to  the  next  jjoint  in  the  case,  viz:  tliat  the  defen- 
dant agreed  to  take  the  South-Carolina  claim  as  a  satis-     j^  wBugaamt 
faction  of  his  judgment ;  it  does  not  appear  to  the  court,  ^y^^^*""^^^^ 
in  the  first  place,  that  such  aw  agreement  ever  was  ^?to  Tcwditor 
made ;  and  in  the  second  place,  if  Uie  plaintiffs  were  whohwwtiWiA- 
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Dec.  1832.  able  to  establish  it,  tlicy,  instead  of  coining  into  thi« 
court,  should  have  pleaded  the  same  to  the  sdre  facias. 
They  could  have  defended  themselves  at  law,  under  the 
Navioatioh  plea  of  accord  and  satisfaction,  and  if  the  issue  had  been 
found  for  them,  the  defendant  never  could  have  had 
ham  a  twt /a.*^-  judgment  against  the  lands.  Equity  does  not  relieve 
warded  against  the  when  a  party  neglects  a  proper  defence  at  law,  (1  Mad* 
ed  by^e  is^r  aa  «•  7'7,  Ware  Y.  Haywood,  14  Ves.  28.)  We  think  tiiat 
an  accord  and  aa^  the  bill^  for  these  reasons,  should  be  dismissed. 

Per  Curiam. — Bili.  dismissed. 


JosiAH  Turner  and  Thomas  D.  Watts^ 

V. 

'    The  Cape-Fear  Navigation  Company  et  aU 

The  Cape-Fear  Navigation  Company  having  laid  out  a  town  and  sold  the 
lots  under  an  impression  tliat  they  would  open  the  na\igation  to  it,  and 
it  turning  out  that  the  funds  of  the  company  would  not  admit  of  it,  where* 
by  the  lots  were  rendered  worthless;  but  the  company  having  made  no 
fraudulent  concealment  or  representation  of  their  means,  they  and  the 
'vendors  being  under  an  honest  miBMHtn :  It  was  held,  that  the  latter 
could  not  be  relieved. 

The  bill  recited  the  several  acts  of  Assembly  incor- 
porating the  Cape-Fear  Navigation  Company,  and  stated 
that  at  their  passage  as  a  good  natural  navigation  existed 
from  Fayetteville  to  the  ocean,  it  was  the  intention  of 
the  legislature,  that  tlie  contemplated  improvements 
should  be  made  above  that  town,  so  as  to  enable  the 
counties  west  of  it,  to  carry  their  produce  to  market  by 
water;  that  the  Deep  and  Haw  River  Navigation  Com- 
pany had,  before  the  incorporation  of  the  defendants, 
purchased  a  large  tract  of  land  at  the  confluence  of  tliosc 
two  rivers,  and  laid  out  a  portion  thereof  as  a  town, 
calling  it  Haywood;  that  by  the  act  Incorporating  the 
defendants,  the  property  of  the  Deep  and  Haw  River 
Navigatif)n  Companies  vested  in  them,  and  they  became 
owners  of  that  land  ;  that  in  accordance  with  the  inten- 
tion of  the  legislature,  the  defendants  having  a  capital 
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ofglSO.OOO,  in  the  years  1816,  1817  ami  1818,  avowed  Dec.  1833. 
their  determination  to  improve  the  navigation  of  the    ""^^T^^^^ 
river  up  to  Hay\voo<1 ;  that  thereby,  a  general  expecta-         v, 
tion  was  created,  that  Haywood  would  become  a  flour-  NAvioATioit 
ishing  market  town,  which  was  increased  by  the  defen- 
dants' advertising  notices  of  their  Intended  improve- 
roents,  and  pretending  to  make  contracts  for  digging 
canals  and  erecting  locks  ;  tlisit  from  these   causes  lots 
in  Haywood  greatly  increased  in  value,  which  value  was 
enhanced  to  the  utmost  by  the  officers  of  the  defendants; 
that  in  July,  1818,  the  defendants  advertised  in  the  pub- 
lic papers  a  sale  of  lots  in  Haywood,  to  take  place  in 
September  following;  that   in   the  advertisement,  tlic 
defendants  caused  it  to  be  stated,   that  the  lo 
near  the  centre  of  the  state,  and  convenient  t 
est  part  of  the  country  raising  the  great  sta 
bacco  and  wheat  ;*'  and  furtlicr  to  impress  u 
lie  mind,  that  the  proposed  navigation  would  s 
ed,  and  thereby  tocnliance  the  value  of  their 
set  forth  in  their  advertisement,  **that  the  cori? 
pected  in  less  tiian  two  years  to  have  a  commodious 
vigation  to  this  town,  (Haywood,)  for  boats  carrying 
fifty  hogsheads  of  tobacco ;''  and  the  ])ublic  were  assured, 
that  no  exertions  should  be  wanting  on  the  part  of  the 
defendants,  to  complete  that  object.     That  the  lots  were 
sold  at  auction  under  the  direction  of  the  president  of  the 
company,  and  that  during  the  sale,  the  auctioneer  in  his 
hearing  repeatedly  declared,  that  he  was  authorised  to 
say  that  the  improvements  advertised,  would  be  com- 
pleted within  two  years,  as  funds  fully  adequate  thei^eto, 
had  been   subscribed,   and  contracts  therefor  made. — 
The  plaintiffs  then  alleged,  that  they,   In  common  with 
many  others,  were  misled  by  these  representations,  and 
purchased  two  half  acre  lots,  for  which  they  bid  gl420; 
that  they  executed  their  bonds  for  the  purciiase-money, 
and  received  a  deed  of  bargain  and  sale.     It  was  then 
stated,  that  the  defendants  had  wholly  neglected  to  make 
any  iropi*ovemeiits  in  the  navigation  above  Fayetteville, 
but  were  disbursing  their  funds  below  that  town,  and 
were  making  dividends  to  the  stockholders  from  the 
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Dkc.  1832.    monies  received  by  a  sale  of  the  Haywood  lots,  which 

^'^f^'"^^     were  thus  rendered  worthless,  except  for  the  purpose  of 

V.         agriculture*  and  for  that,  wei*e  not  worth  more  than  any 

Xaticatiov  Qther  land  of  the  same  quality ;  that  the  plaintiffs  had  a** 

vowed  their  determination  to  resist  the  payment  of  tlietr 

bonds,  but  that  the  corporation  had  assigned  them  to  the 

other  defendants,  who  had  notice  of  their  intended  defence, 

and  had  put  them  in  suit.     The  hill  concluded  with  a 

tender  by  the  plaintifls  of  a  re-conveyance  of  the  two 

lots,  and  a  prayer  that  the  contract  might  be  rescinded, 

and  for  a  perpetual  injunction  against  a  judgment  ob*- 

tained  on  the  bonds. 

The  corporation  in  their  answer  insisted,  that  it  was 
their  duty  and  interest  to  impi*ove  the  navigation  below 
the  town  of  Fayetteville,  as  well  as  that  above  it;  that 
with  a  view  to  this,  they  had  purchased  a  number  of  ne- 
groes, who  were  placed  upcm  the  river  below  that  place, 
to  remove  obstructions ;  that  this  course  was  dictated 
by  their  experience  of  the  fact,  that  white  laborers  could 
not  be  employed  to  work  in  the  low  country,  and  it  was 
universally  known  at  the  sale  of  the  Haywood  lots,  that 
this  was  a  permanent  investment  for  tlie  improvement 
of  the  lower  part  of  the  river ;  that  as  to  the  navigation 
between  Fayetteville  and  Haywood,  tbeimprove^nentof  it 
required  more  skill  than  that  below  the  former  place,  be- 
cause in  tlie  latter,  sand  bars  alone  were  to  be  removed, 
whei*eas,  in  the  former,  canals  were  to  be  dug  and  locks 
built;  that  being  entirely  ignorant  of  the  science  of  civil 
engineering,  they  had,  just  before  the  sale  in  September, 
1818,  after  due  caution,  and  as  they  thought,  upon  suffi- 
cient  information,  made  a  contract  with  one  ^^rmid  for  the 
contemplated  improvements  between  Fayetteville  and 
Haywood;  that  at  the  sale,  it  was  distinctly  announced 
by  Slniudn  who  attended  it,  that  thei*e  was  no'time  spe- 
cified in  his  contract,  within  which  it  was  to  be  com- 
pleted ;  and  that  all  its  stipulations,  together  with  the 
plans,  &c.  were  fully  disclosed  ;  that  the  officers  of  the 
coi'iioration  honestly  thought  that  they  should  be  able  to 
perfect  the  navigation,  and  participating  in  the  common 
delusion^  and  thinking  that  the  lots  at  Haywood  were 


SVPREMB  COURT  OV  NORTH-CAKOXIKA.  SS9 

selling  too  low,  tlicy  had  stopped  the  sale.  They  ad  *  ^^c- 1832. 
mittedy  that  the  works  commenced  by  StrouiU  had  failed, 
and  finding  the  resources  of  the  company  much  dimin- 
ishedy  they  had,  in  order  to  effect  the  greatest  possible  Navioatio* 
amount  of  improvement,  confined  themselves  to  working 
upon  tfie  river  below  Fayeiteville  ;  but  that  they  inten- 
ded to  re-commence  above  with  more  experience. 

The  answer  of  the  otlier  defendants,  it  is  not  necessary 
to  state,  farther  than  that  they  claimed  under  an  assign- 
ment of  the  bonds  by  the  corporation  to  them  in  payment 
or  a  debt. 

Replications  were  put  in  to  the  answers,  and  proofs 
taken ;  tlie  contract  with  Slroud  was  filed  as  an  exhibit. 
It  is  not  necessary  to  give  a  statement  of  the  depositions, 
as  they  supported  the  answer  on  all  material  points. 

Badger^  for  the  plaintiffs. 

Gaston^  for  the  Navigation  Company. 

jyinstoiif  for  the  other  defendants. 

Daniel  Judge,  after  stating  the  facts,  proceeded: 
The  contract  being  executed,  nothing  is  left  for  a  court 
of  Equity  to  do  in  rospect  to  it,  provided  the  transaction 
is  a  fair  one.  If  there  was  no  fraud  in  making  the  sale 
and  obtaining  the  bond,  parol  evidence  is  inadmissible 
for  the  pui'posc  of  annexing  a  condition  to  the  written 
deed,  which  appears  on  its  face  to  be  absolute  and  un- 
conditional. Any  declarations  made  at  the  time  of  the 
sale  by  the  vendor,  relative  to  the  property,  if  not  incor- 
porated in  the  written  contract  of  sale,  are  presumed  to 
have  been  abandoned  by  the  parties,  as  forming  no  part 
of  it.  They  are  not  to  be  proved  by  parol,  to  explain  the 
contract,  or  in  any  way  to  affect  it,  except  when  it  is  al- 
leged that  they  wei-c  false,  and  so  known  to  be  by  the  ven- 
dor at  the  time,  and  were  spoken  with  a  view  to  commit  a 
fraud  on  the  vendee.  In  looking  into  all  the  evidence  in 
this  case,  I  am  unable  to  discover  any  declaration  made 
by  the  agents  of  the  company,  which  were  made  with  a 
fraudulent  intent  The  declaration  made  by  the  auc- 
ttoner  at  the  sale  in  the  hearing  of  the  president  of  the 
c^ompany,  and  by  the  order  of  one  of  the  directors,  that 
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Deo.  1832.   the  River  would  be  made  navigable  by  the  company  in 
^^!^r^^^^*^    *  reasonable  time  thereafter,  appear  to  me  not  to  have 
V.  been  made  with  any   fraudulent  intent  to  enhance  the 

Navioatiok  price  of  the  lots.  The  large  capital  they  had  got  sub- 
scribed, the  contracts  they  bad  made  with  workmen, 
to  execute  the  work,  the  stop  put  to  the  sales  of  the  lots 
by  the  company's  agents,  the  day  the  plaintiffs  pur- 
chased,  the  large  sums  expended  by  the  company  in  their 
endeavors  to  complete  the  navigation  and  their  continued 
efforts  to  effectuate  tlie  object  to  the  present  time,  all 
these  circumstances  connected  with  tlie  facts,  that  the 
plaintiffs  had  a  full  knowledge  of  the  capital  subscrib- 
ed, the  contracts  entered  into  by  Strowl  and  others  to 
do  the  M^ork,  the  plans  and  nature  of  the  work  to  be 
done,  all  taken  togetlier  repel  the  presumption  that 
the  agents  of  the  company  intended  to  commit  a  fraud 
at  tiic  time  the  sale  of  the  lots  was  made.  Tlie  com- 
pany's agents  were  honestly  mistaken  in  the  declara- 
tions and  in  their  expectations.  It  is  a  hard  case  for 
the  plaintiffs,  but  that  is  no  reason  for  this  court  to  in- 
terfere, much  less  to  rescind  tliis  executed  contract.  I 
think  this  case  is  within  the  principles  of  the  two  cases 
cited  by  the  council  for  the  defendant.  The  first  is  the 
case  of  the  cily  of  London  v.  iZtcAmoiuI,  (2  Fern.  431.) 
The  city  of  London  articled  with  a  man  by  the  name  of 
Jitdersen,  to  lay  a  new  leaden  pipe  of  five  inches,  diame- 
ter for  the  carrying  water  to  Clieapside  and  Slocksmar' 
ketf  which  it  was  affirmed,  would  carry  twenty  tons  of 
water  each  hour ;  whilst  this  was  doing,  the  city  by  a  com- 
mittee, treated  witli  flaughton  to  grant  him  a  lease  of 
the  water,  i-eserving  a  portion  of  the  same  water  for  the 
prisons  and  certain  conduits,  and  he  agreed  to  pay  a 
rent  of  ^€750  per  annum,  for  fifteen  years.  It  so  fell 
out,  that  the  pipe  wonld  not  discharge  but  six  tons 
an  hour ;  and  instead  of  being  a  beneficial  concern,  it 
would  not  produce  above  £S00  per  annum.  Uaughton 
assigned  the  lease,  became  insolvent,  and  the  rent  was 
in  arrear ;  the  bill  was  filed  for  payment,  and  to  carry 
the  covenants  in  the  lease  into  effect.  The  chancellor 
said,  as  a  beneficial  bargain  will  be  decreed  in  equity,  so 
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if  it  happen  to  be  a  loosing  bargain,  for  the  same  reason  i>ibo.  1832. 
it  ought  to  be  decreed.  v-^^^-^^^-^ 

In  the  case  of  Lf^ge  V.  Crofter,  (1  Ball,  and  Beattyf  ^^ 
506.)  the  court  determined  that  a  lease  deliberately  exe-  Navwatios 
cutedy  could  not  be  set  aside  on  account  of  an  unfounded, 
though  justifiable  assertion  of  the  lessor  pending  the 
treaty;  there  being  no  wilful  misrepresentation,  nor 
on  the  grounds  of  mistake,  from  an  omission  of  a  gene* 
ral  warranty,  in  the  lease,  such  not  constituting  a  part 
of  the  agreement.  In  this  case  as  the  company  have 
been  honestly  mistaken,  and  as  there  is  no  covenants 
inserted  in  the  deed,  or  left  out  by  mistake,  and,  as 
there  is  no  fraud,  although  it  may  be  a  hard  bargain^ 
we  have  no  right  to  relieve  against  it  A  failure  in  a 
speculation  forms  no  ground  to  resist  a  specific  perform- 
ance. {Mams  V.  Weare^  1  Bro.  Ch.  Ref.  569.  Mortimet 
T.CuppeTf  Ib»  156.)  I  tliink  the  injunction  should  be  dis- 
^ved. 

H£NDEHso5^,  Chief-Justtce^^— Were  this  an  applica- 
tion by  the  company,  to  have  this  contract  executed, 
I  think  that  as  it  has  turned  out  so  contrary  to  the  ex- 
pectations of  all  parties,  if  we  are  to  believe  what  is 
said  on  both  sides,  that  this  court  would  not  interfere, 
but  leave  the  parties  to  their  remedy  at  law.  But  the 
application  comes  from  the  other  party  to  set  aside  what 
has  been  done.  The  court  is  not  invoked  to  do  some- 
thing upon  the  contract  which  the  law  cannot  do,  to  give 
the  plaintiffs  aid  beyond  their  rights  at  law — but  to  take 
from  the  adverse  party  rights,  to  which  at  law,  they  are 
entitleil.  A  disappointment  in  their  reasonable  expecta- 
tions, a  hard  or  a  bad  bargain,  do  not  afford  sufficient 
grounds  for  the  court  to  undo  what  has  been  done,  al- 
though it  would  probably  be  a  good  reason  for  refusing 
to  do  more  than  what  the  parties  had  done,  on  the  ground^ 
that  it  was  only  agreed  to  be  done,  or  more  than  the 
law  would  do  for  them.  To  rescind  a  contract  in  this 
court,  or  to  set  aside  an  executed  contract,  there  must 
be  something  like  an  actual  fraud,  which  would  give  an 
action  at  law,  or  a  vital  mistake.     Upon  a  ^ar^fiil 

Vol.  II.  »33 
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Dm.  1833.  examination,  I  can  perceive  nothing  like  a  fraud ; 
it  was  a  mistalLe  all  round,  as  well  among  the 
purcliasers  as  the  sellers.    The  improvement  was  be- 

liivioi.Tiov  lieved  to  be  practicable  with  such  means  as  the  compa- 
oxYAvr.  ^y  might  rightfVilly  use  in  justice  to  the  stockholders. 
It  could  not  be  understood  that  the  river  was  at  all 
events  to  he  made  navigable  for  boats  carrying  fifty 
bogshead  of  tobacco,  but  that  the  means  the  company 
'U'ere  then  using,  and  which  it  was  their  interest,  as  a 
company,  to  use,  would  produce  that  effect.  There  was 
nothing  like  a  condition  that  this  should  be  effected,  or 
that  the  company  wonld  use  all  their  means  to  eflR^t  it, 
disregarding  their  other  duties  or  interests  as  a  compa- 
ny, and  nothing  like  a  fraudulent  concealment  of  their 
intention,  or  the  difficulties  known  to  them,  but  unlcnown 
to  the  bidders.     I  think  all  was  fair  and  bona  Jide.    AI- 

*  t  though  I  would  not  hold  the  vendee  to  be  bound  if  the  re- 

presentations contained  in  the  (U*inted  or  written  adver- 
tisement were  false,  or  if  there  was  any  thing  like  a 
fraudulent  concealment  or  misrepresentation,  it  is  quite 
evident  that  what  was  said  at  the  sale  was  nothing  but 
an  amplification — a  picture  of  what  was  contained  in 
tlie  advertisement  in  more  glowing  colours,  and  nothing 
moi*e  was  intended,  or  understood  to  be  intended,  than 
what  was  in  substance  contained  in  the  advertisement, 
and  should  any  exprcvssion  have  gone  beyond  it,  it  was 
clearly  understood  to  be  only  matter  of  o|iinion,  and  had 
only  the  weight  of  an  opinion,  not  of  an  allegation. 

As  to  using  the  money  arising  from  these  sales  for 
the  purposes  of  u{}ening  the  river  elsewhere,  or  even  In 
making  dividends  upon  the  stock,  it  is  the  undoubted 
right  of  the  company  to  use  it  as  they  please,  for  I  con- 
sider them  to  have  contracted  no  obligation,  but  what 
was  contained  in  their  advertisement,  and  imposed 
by  their  charter.  Therefore  although  it  may  be  a  very 
hard  bargain  as  it  has  turned  out,  I  can  see  no  ground 
of  relief,  without  subverting  the  very  principles  upon 
which  this  court  acts.  There  has  been  no  violation  of 
any  warranty  or  contract,  no  fraudulent  representation 
or  concealment^«-no  violation  of  the  terms  of  sale — no 


violation  of  ttieir  cbarter, — ^uothiag  but  what  now  ap«  Bsfi.  I83t; 

pears  to  be  a  delusion  in  which  ally  both  vendoiv  and  ^!^^^^^^^ 
Tendees  participated.  ^p. 

FbB  C0BYAM.<**-BiIX  BISMI88SD.*  B»«aT.. 

*  Judge  RvFFiv  having  been  of  couniel  for  the  plaintifiSi,  took  no  jMurt 
In.  the  decision. . 


EUbriet  Freemait  et  al.  v.  Wixlie  Perky  et  aU 

Whero  the  properly  of  a  female  was  eonvejred  to  trusteefi  upon  trust  to  per* 
mit  her  intended  husband  to  receiye  Ae  profits  during  his  Ufe,  and  then  in 
tmst  fi>f  the  wife  and  the  issue  of  .the  marriage ;  a  purchaser  of  a  dave,  pari 
of  the  txmft  estate,  under  an  execution  against  the  husband,  with  notica 
of  the  articloB,  who  held  poasesdon  adTersel  j  to  the  trustees,  more  than 
three  years  during  the  life  of  the  husband,  and  who,  to  a  bill  filed  bj  the 
wife  and  children  within  three  years  after  his  death,  pleaded  the  statute 
of  fimttatioiis,  was  held— 

Bj  Dakiki,  J.  ta  be  a  trustee  for  the  plaintiib,  although  he  acquired  no> 
thing  by  the  sale,  as  the  plabiti&  were  not  guilty  «f  any  laches,  and  had 
a  specific  right  to  the  slave. 

By  RsNSEasoir,  C.  J.  to  stand  in  the  place  of  the  husband,  and  being  a 
privy  in  estate  to  be  affected  with  the  trust  declared  in  the  settlement. 

Upon  the  marriage  of  the  plaintiff  Harriet  with  WU- 
liam  fl.  Freenwtt,  he  entered  into  articles,  whei-eby  he 
agreed  to  convey  to  J»n^  Cooke  and  Mirmadnke  JeJ- 
fre^Sy  defendants,  all  her  property  in  ta-uat  that  they 
diould  **  aalTer  and  permit  the  said  W.  D.  F.  to  have  the 
"  use  and  enjoy  the  profits  accruing  from  said  property, 
«<  daring  his  natural  life,  and  upon  the  death  of  the  said 
"  IF.  JO.  F.  that  the  aforesaid  property  shall  be,  wid 
"  enure  to  the  use  and  benefitof  the  plaintiff  and  her  child 
"  or  children  and  tlieir  hcira  forever,  as  tenants  in  com- 
"  inon,*^with  remainders  over,  in  default  of  issue.  By 
a  deed  of  the  same  date  with  the  articles,  to  which  the 
plaintiff  HarrieU  then  an  infant,  and  her  intended  hus- 
band, W.  D.  F.  were  parties,  all  her  estate  was  conveyed 
to  the  defendants  Cooke  and  Jeffreys,  in  trust  to  permit 
"  the  said  TF.  D.  F.  to  have,  use  and  enjoy  all  and  ain- 
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Dm.  1833.  ^^  gular,  the  profits  arising  from  the  said  land  and  ne- 
"  groes  hereb J  conveyed,  during  his  natural  life,  and 
*^  upon  his  death,  that  the  same  shall  be^  and  enare  to 
'*  the  benefit  of  the  said  HarrieU  and  such  child  or  chil- 
'<  dren  of  the  body  of  the  said  HarrieU  as  may  be  then 
*^  alive,  and  their  heirs  forever,  as  tenants  in  common," 
with  remainders  over,  as  in  the  articles.  The  mar- 
riage took  place,  and  the  other  plaintiffs  are  the  is- 
sue of  it.  The  settled  property  vent  into  the  possession 
of  the  husband,  who  shortly  thereafter  became  insolvent^ 
and  executions'issued  agauist  him,  under  which  several 
of  the  negroes  conveyed  in  the  marriage  settlement  to 
the  defendants  Cooke  and  Jeffreys^  were  purchased  by  the 
defendant  Perry^  he  having  at  the  time  of  his  purchase^ 
express  notice  of  the  articles,  which  were  read  by  the 
trustees,  and  they  upon  his  purchase,  demanded  the  slaves 
of  him.  7F.  D,  Freeman  died  more  than  three  years 
after  the  possession  of  the  defendant  Perry  commenced, 
leaving  the  plaintiffs,  his  wife  and  children,  surviving 
him.  This  bill  was  filed  within  le49s  than  three  years 
after  the  death  of  Freeman^  the  plaintiff  Harriet  having 
been  under  age  at  tiie  time  of  her  marriage,  and  the  other 
plaintiffs  being  at  the  commencement  of  this  suit,  infants 
of  tender  years. 

The  bill  sought  to  have  the  negroes  conveyed  to  the 
plaintiffs,  and  an  account  of  their  hires,  and  in  case  of 
failure  therein,  to  subject  the  defendants  Cooke  and  Jef^ 
freySf  for  a  breach  of  trust 

The  defendant  Perry^  relied  upon  the  act  of  limitations 
and  the  act  of  1820.  (^Rev.  c.  1055,)  to  quiet  the  title  of 
persons  in  possession  of  slaves ;  and  it  was  agreed,  that 
the  questions  made  upon  his  answer,  should  be  deter- 
mined before  any  others  were  discussed. 

IF.  IT.  Haywoodf  for  the  plaintiffs. 

Bevereux  and  Winston^  for  the  trustees,  contended, 
1st  That  the  plaintiffs  were  in  this  court  protected  by 
reason  of  their  several  disabilities,  and  if  the  defendant 
Perry^  had  acquired  a  title  which  would  bar  the  action 
#f  the  trustees,  lie  was,  by  the  rules  of  this  court,  con- 
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Terted  into  a  trustee  for  the  plaintiflTs ;  and  they  cited  !>>«•  1^3* 
Bond  y.  Hopkins^  (1  8.  ^  L.  429.)  Kane  v.  Bloodgood^  (7  ^"^^'^"^'*-^ 
J€hn.  r.  il.  121.)  JiUen  v.  Sayer,  (2  Fern.  368,)  ^""^* 

2d.  That  the  purchase  by  the  defendant  Perry^  under      P»*»t. 
the  execution  against  Freeman^  made  the  former  a  privy 
in  estate  because  of  the  act  of  1812,  (^Hev.  c  83(»,)  au- 
thorizing the  sale  of  equitable  interest  in  real  and  per- 
sonal estate. 

Gaston  and  Badger^  for  the  defendant  Pernio  argued^ 

1st.  That  wherever  the  legal  estate  of  the  trustee  was 
gone,  the  equitable  interest  of  the  ctstui  que  trust  being 
dependent  upon  it,  failed  also;  and  for  this,  they  cited 
WyAe  y.  East  India  Co.  (3  P.  W.  309.)  CholmondeUy  v. 
Clinton,  (2  J.  ^  ^.  1.) 

2d.  That  the  interest  of  Freeman  was  not  one  which 
was  within  the  act  of  1812.  {Bogert  v.  Percy,  17  John* 
E.  351.) 

Daniel  Judge,  after  stating  the  facts,   proceeded: 
Such  a  trust  as  Freeman  had  in  the  property  was  not 
subject  to  be  sold  under  an  execution,  by  virtue  of  tlie 
act  of  1812.    That  act  operates,  as  a  legislative  con- 
veyance of  the  legal  estate  to  him  who  purchases  the 
use ;  for  it  declares  that  the  purchaser  shall  hold  and 
enjoy  the  property  by  force  and  virtue  of  the  execution, 
freed  and  discharged  from  the  legal  title  of  the  trustee ; 
who  was  before  the  sale  possessed  in  trust,  for  the  de- 
fendant in  the  execution.     The  legislature  meant  to  sub- 
ject those  trusts  to  sale  under  execution,  of  which  the 
eesini  que  trust  might,  in  a  court  of  equity,  liave  enforc-   Per  J>avj%z,  J. 
ed  a  conveyance  of  the  legal  estate  fi^om  the  trustee  to  ^^J^J^^  ^^^' 
himself.  The  act  embraces  only  such  trust  estates  as  are  sale  of  trust  es» 
co-exteusive  with  the  l^al  estate  held   by  the  trustee ;  J?**"  ^  JbI^' 
so  that  the  legislative  divestment  of  the  legal  estate,  where  the  tnwt 
from  the  trustee,  should  not  operate  to  the  injury  of  ^^f^^^^ 
third  persons,  or  any  ulterior  remainders  in  trust.  tendve  with  th« 

If  Freeman'^  life  interest,  in  these  slaves,  could  have  J^^^eteiJtoe 
been  sold  by  execution,  under  the  act  of  1812 ;  the  le-  holds  for  the  de- 
gal  estate  would  have  been,  by  operation  of  the  sale,  and  wUh^remiiider 
the  conveyance  of  the  sheriff,  transferred  from  the  tru8*»  to  others. 
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Pic.  1831.  tees  to  tlie  purchafier.  There  would  have  been  left  no 
.  legal  estate  i\\  the  trustees,  to  have  upheld  and  fed  the 
uses  and  trusta*  contained  in  the  ulterior  limitations  and 
remainders  mentioned  in  the  deed  of  settlement  These 
equitable  remainders  must  have  all  been  destroyed,  for 
the  want  of  a  legal  estate  in  fee,  in  the  trustees,  to  have 
fed  and  supported  them.  The  legislature  did  not  mean 
that  the  act  should  work  such  an  extensive  mischief;  it 
meant  that  it  should  operate  upon  plain  express  trusts, 
which  trusts  were  co-extensive  with  the  legal  estate  in 
the  trustee.  It  never  intended  that  an  execution  should 
interfere  with  complex  trusts,  or  where  there  was  a  se- 
ries of  successive  trusts,  arising  in  a  deed  or  will,  all 
fed  from  the  same  legal  estate.  The  sale  of  the  slaves 
made  by  the  sheriff  was  void ;  Freeman's  trust  estate, 
being  only  a  life  estate*  There  were  by  the  deed  of 
settlement,  ulterior  limitations  of  trusts,  fed  by  Ae  le- 
gal estate  in  the  trustees ;  therefore  the  execution  did 
not  reach  any  of  the  ti*usts,  notwithstanding,  the  trus- 
tees, the  sheriff  and  Ftrry^  all  believed  that  the  trust 
interest  of  Freeman  was  by  law,  subject  to  be  sold  ;  and 
under  that  belief  the  sheriff  did  sell,  and  P^rry  with  full 
notice  of  the  plaintiff's  title  under  the  settlement,  pur- 
chased the  slaves  at  the  sale,  and  took  a  conveyance 
of  them  from  the  sheriff.  The  trustees  forbid  the  sale 
and  demanded  the  slaves  of  the  defendant ;  and  he  re- 
fused to  deliver  them,  but  they  never  brought  any  action 
at  law  to  effect  a  recovery.  The  trustees  were  barred 
by  the  act  of  limitations,  and  had  they  brought  an  ac- 
tion of  detinue  for  the  slaves,  against  Perry,  after  threb 
years  from  the  time  of  his  purchase,  they  would  have 
failed  in  it  The  defendant  Perry^  now  contends  that 
the  plaintiffs  have  a  remedy  against  the  trustees  for 
breach  of  trust  in  neglecting  to  sue  him,  and  recovering 
the  slaves,  before  his  estate  in  the  same,  was  ripened 
into  a  good  title  by  the  act  of  limitations. 

I  grant  that  the  trustess  are  liable  to  the  plaintiff,  but 
have  they  not  a  right  to  elect  to  consider  Perry  as  being 
a  trustee  for  them  under  the  circumstances  of  the  case, 
and  follow  the  property  in  his  hands?    The  plaintiff 
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BttTfiet  was  a  feme  covert^  until  a  less  time  than  tliree  Dec.  id32. 
years  befoi*e  the  filing  of  this  bill ;  and  the  other  plain* 
tiflb  are  infants^  Suppose  the  trustees  were  insolvent^ 
must  the  loss  fall  on  the  plaintiffs,  and  Perry  be  permit-* 
ted  to  hold  the  property ^  aitiiongh  he  had  express  no* 
tice  of  the  contents  of  the  deed  of  settlement?  If  the 
trustees  had  have  made  a  conveyance  to  Pfrry  of  the 
slaves,  with  notice  to  him  of  the  trusts,  a  court  of  equi* 
ty  would  have  held  him  a  trustee  to  perform  all  the 
trusts  in  the  deed.  Will  the  manner  in  which  he  baii 
obtalne<l  the  possession  of  the  slaves  destroy  the  plain* 
tlflTs  rights,  although  the  legal  title  of  the  trustees  is 
destroyed  by  the  acts  of  1715  and  1820,  and  by  opera- 
tions of  tl»e  same,  their  legal  tiie  is  transferred  to  him? 
The  sheriif  sold  the  interest  which  Freeman  had  in  the 
slaves ;  and  aUhuugh  it  was  not  subject  to  execution, 
yet  the  sherilT  intended  to  pass  that  estate  by  the  sale, 
and  Ferry  intended  to  take  the  same,  not  by  the  way  of 
a  trespass  or  t&rU  but  by  a  contract  of  purchase,  having 
full  notice  at  the  time  of  the  trusts. 

I  admit  that  a  disseisor,  abator,  or  intruder,  or  any 
person,  who  holds  the  estate  in  ttte  post^  although  they 
have  notice  of  a  trust  arising  out  of  the  estate,  will  not 
be  considered  by  a  court  of  equity  as  trustees.  It  is  said 
by  the  counsel  for  Ferry,  that  their  client  holds  these 
slaves  neither  by  privity  of  estate,  privity  of  contract  or 
by  fraud.  Furthermore,  that  the  trustees,  Cooke  and 
Jeffrey Sf  are  barred  of  their  legal  title  by  the  act  of  limi- 
tation, and  that  the  defendant  is  answerable  for  tlie  slaves 
neither  at  law  to  them,  nor  in  equity  to  the  plaintiffs. 
The  sheriff  when  he  levied  on  the  slaves,  did  not  intend 
to  commit  a  tort  He  levied  under  the  belief,  that  the 
equitable  estate  of  Freeman  could  be  sold  by  virtue  of  the 
act  of  18152.  Perry  purchased  .under  the  same  bdief, 
and  that  the  sale  woyld  by  operation  of  law,  transfer  to 
him  both  the  legal  and  equitable  estate  during  the  life  of 
Freeman.  Shall  Ferry  be  now  heard  to  say  that  there 
is  no  privity  between  him  and  the  original  trustees?  That 
this  court  cannot,  consistently  with  its  own  rules,  de- 
clare him  a  trustee^  although  he  had  notice  of  the  ulte-> 
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Die.  1833.  rior  trnst  of  the  settlement?  I  think  he  cannot  be  per- 
mitted to  set  up  such  a  defence,  and  although  the  origi- 
nal trustees  ai*e  barred  by  the  act  of  limitation*  and  can- 
not regain  the  legal  estate,  yet  in  consideration  of  the 
manner  in  which  Ferry  obtained  the  slaves,  viz:  by  con- 
tract, he  must  be  declared  and  considered  by  this  couii: 
to  hold  them  as  a  trustee  for  the  plaintiflTs.  The  rents 
and  proAts  of  the  estate  were  liable  in  equity  to  the  cre- 
ditors of  Freeman;  he  might  have  rented  the  land  and 
hired  the  slaves,  and  received  the  money  himself,  or 
paid  his  debts  with  it  An  assignment  by  FreemaUf 
during  his  life,  to  raise  money  to  pay  his  creditor8» 
would  have  been  protected  in  equity,  particularly  where 
the  assignee  had  seen  to  the  application  of  the  purchase- 
money.  The  purchase-money  in  the  present  case,  was 
applied  to  the  debts  of  Freeman^  and  I  think  that  this 
court,  under  such  an  equity,  set  up  by  Ferry^  would  have 
stop|ied  the  trustees  in  prosecuting  a  suit  at  law  against 
him  for  the  recovery  of  the  slaves.  But  the  court  would 
have  fii*st  seen  that  the  fund  was  safe  and  subject  to  b# 
surrendered  to  the  trustees  on  the  death  of  Freeman* — 
{Toxvnund  w.  Windham^  SL  Ves.  at  p.  10.  Codagan  v.  Ken- 
net,  Cowp.  432.  Fearne  on  Remainders,  408,  9,  10.  13/A 
JBlmerican  edition.)  We  cannot  permit  Ferry  to  protect 
himself  from  the  trust,  of  which  he  hAd  notice,  by 
hearing  him  now  assert  that  either  the  sheriff,  when 
he  levied  was  a  tort  feasor ,  or  that  he  himself  committed 
a  tort  when  he  took  the  slaves  home ;  and  that  now  he 
is  beyond  the  reach  of  this  court  It  may  be  stated  as 
a  rule  in  equity,  that  all  persons  coming  into  possession 
of  trust  property,  with  notice  of  the  trust,  shall  be  con- 
sidered as  trustees,  and  bound  with  respect  to  that  spe- 
cial property,  for  the  execution  of  the  trust  {Daniels 
V.  Davidsouf  16  Ves^  249.  Jidair  v.  Shaw,  1  /fiif.^L.  262. 
2  Jifad.  c.  1 25.)  I  think  that  Ferry  should  be  considered 
as  a  trustee  of  the  slaves  mentioned  in  the  bill,  for  the 
plaintiffs,  and  that  he  be  decreed  to  deliver  them  and 
their  issue  to  either  of  the  parties,  and  account  for  their 
hires* 
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HEif  oBBsoir,  Chief- Justice.*— -It  m  not  true  tliat  a  new  !>»'  ld3S» 
estate  in  the  thing  sold,  is  acquired  by  the  purchaser 
aiider  a  Jieri  fadat ;  he  succeeds  to  the  interest  or  es- 
tate of  the  defendant,  and  to  no  other ;  nor  is  the  case 
differentr  where  tlie  defendant  has  made  a  fraudulent 
deed  to  another,  quoad  the  creditor  it  is  the  debtors  es« 
tat9«  Ferry  by  the  ]iurchase  acquired  Freeman^$  estate 
and  no  more,  and  he  cannot  now  object  that  Fruman'i 
interest  could  not  be  sold  under  R^.fa.  f  he  is  conclud- 
ed from  alledging  it ;  therefore,  the  claim  of  Perry  in  op* 
position  to  the  trustees  is  a  nulity,  if  Freeman  could  not 
8up]M>rt  it.  It  is  like  the  case  of  a  tenant  for  life 
conveying  in  fee ;  the  vendee  notwithstanding  his  deed 
in  fee,  and  his  claim  in  fee,  is  still  tenant  for  life,  and 
the  reversioner  may  draw  upl&n^  him  as  his  tenant,  and 
comjtei  him  to  perform  the  obligations  of  tenant  for  life^ 
and  although,  if  the  conveyance  be  by  fine  or  feofn^entf 
the  reversioner  may  consider  it  a6  a  forfeiture,  and  en- 
ter upon  the  cognizee  or  feofee,  yet  he  may  waive  the 
forfeiture  and  demand  the  reserved  services  of  t|ie  cog- 
nizee or  feofee.  Their  confidential  relations  connot  be 
assumed  and  put  ofi*,  at  pleasure.  The  joint  act  q(  the 
parties  and  the  law  created  them,  and  they  can  be  put 
an  end  to,  only  in  the  same  way.  The  purchaser  as  tQ 
strangers  succeeds  to  the  estate  of  his  vendor,  their  de- 
clarations to  the  contrary  notwithstanding.  If  an  ac- 
tion were  now  brought  against  Perry  foi-  refusing  to 
deliver  up  tlie  negroes  at  the  time  of  the  sale^  the  statute 
of  limitations  would  bar  tiiat  action,  for  plainly  it  arose 
at  the  time  of  the  refusal ;  but  if  the  trus,tees  chose  to 
waive  it,  and  consider  Perry  as  in  Freeman^s  place,  an4 
wait  witli  him  as  long  as  they  could  wait  with  Freeman^ 
that  is  during  life,  and  then  do  as  is  now  done  by  the  CM- 
tttt  que  trust,  {^Freeman  being  dead,)  call  upon  Perry  to  s^ir- 
render  the  slaves^  the  statute  is  no  bar,  tor  there  has  beea 
no  adverse  possession.  The  fact  is,  that  by  Fnsemafi'f 
death  there  was  no  interest  or  estate  in  ferry  to  protect* 
Had  he  taken  the  negroes  tortiously,  he  would  h^ve  acr 
quired  a  tortious  estate ;  but  h^jva^  aG^uire^  « lU|Ut«| 

Toi.  Ih  *4S 
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Die.  1833.   one,  that  is  during  Freeman^s  life  and  the  pleasure  of 

^"^^"^"^^^    the  trustess,  it  expired  by  Freenuni's  death. 

'"^^.  There  is  some*  difficulty  as  to  the  jurisdiction,  for  the 

PxBKiHtetaf  trustees  have  the  legal  estate,  and  should  have  sued 

Perry  immediately  on  Freemavfs  death,  but  as  they  will 

not,  or  have  not  done  so,  and  Perry  as  long  as  beholds  is 

quasi  trustee,  I  think  this  bill  may  on  these  grounds  be 

sustained. 

Per  Curiam. — Direct  an  account. 


John  R.  Pierce  et  ux  v.  Robert  W.  Perkins  el  aL 

In  a  general  reference  of  a  matter  in  dispute,  the  arbitrator  may  decide  upon 
moral  and  equitable  conedderationR,  and  ^here  he  intended  to  decide  ac- 
cording to  law,  a  mistake,  to  vitiate  the  award,  must  appear  upon  its 
face. 

The  bill  alleged,  that  the/eme  plaintiff  was  one  of  the 
next  of  kin  to  fViliiam  Perkins^  deceased,  that  admin- 
istration upon  his  estate  had  .been  committed  to  Fre- 
derica^  his  widow,  and  tliat  the  defendants  were  her 
sureties;  that  the  administratrix  refusing  to  make  a 
distribution,  the  plaintiffs  and  one  Burrows  and  his  wife, 
who  were  also  next  of  kin,  put  tlie  administration  bond 
in  suit  in  Halifax  County  Court ;  that  pending  that  suit, 
the  plaintiffs  being  residents  of  the  State  of  Virginia,  a 
rule  of  reference  was  made,  whereby  the  matter  in  contro- 
versy was  referred,  with  the  consent  of  the  present  plain- 
tiffs' attorney,  and  of  Burrows,  to  arbitration,  tlie  award 
to  be  a  rule  of  court ;  that  the  plaintiffs  had  no  notice  of  the 
rule  of  court,  nor  of  the  subsequent  proceedings  before  the 
arbitrator,  who  returned  an  account  taken  by  him  of  the 
assets  of  the  intestate  which  came  to  the  hands  of  his  ad- 
ministratrix, and  of  her  disbursements,  from  which  it 
appeared,  that  her  payments  exceeded  her  receipts,  and 
thereupon  he  awarded,  that  the  suit  should  be  dismissed, 
of  which  the  plaintiffs  had  no  notice  in  time  to  object. 


SVFREIIB  OOimT  OT  VOBTR-CAIlOXINl^.  iSt 

The  bill  then  specified  several  mistakes,  both  of  law  D^c.  1839. 
and  fact,  which  the  plaintiffs  insisted  the  arbitrator  had    ^'^^'''^^^ 
made,  and  also  several  instances  of  misconduct  on  his  .   **"^^ 
part,  particularly,  that  he  had  not  sworn  the  witnesses,  P«»"»«ct«| 
and  had  examined  the  agent  of  the  administratrix  In  her 
discharge,  in  private,  ^hen  no  one  was  present  on  the 
part  of  the  plaintiffs,  and  they  prayed  for  relief  against 
the  defendants,  notwithstanding  the  bar  at  law  created 
by  the  award. 

The  defendants  denied  all  the  material  facts  alleged 
in  the  bill,  and  proofs  were  taken,  but  it  is  notnecessa* 
ry  to  state  their  substance,  as  they  can  be  easily  aifller- 
stood  from  the  opinion* 

Droereuxj  for  the  plaintiffs. 

BadgCTf  contra^ 

RuFFiN,  Judge. — The  reference  was  a  general  on«* 
for  a  decision  of  the  matters  in  controversy,  according 
to  right,  and  not  according  to  law  ;  and  the  arbitrator 
could  properly  admit  his  judgment  to  be  influenced  by  all 
moral  and  equitable  considerations.    It  does  not  appear, 
that  he  meant  to  be  governed  by  the  law  and  awarded  er- 
roneously, supposing  it  to  be  one  way,  when  it  was  the- 
other.     According  to  Ryan  v.  BUrnnt,  (ante  1  vol.  p.  382,) 
such  a  mistake  can  be  made  to  appear  In  no  other  way 
than  by  the  award  itself.     That  disposes  of  thus  much 
of  the  bill.     But  neither  the  award  nor  the  evidence^ 
shows  that  the  arbitrator  acted  upon  any  mistake,  either 
of  law  or  fact*    His  own  deposition  has  been  taken,  and 
directly  repels  both  allegations.     He  intended  to  decid^^ 
according  to  what  he  deemed  justice  between  the  parties, 
Mithout  regard  to  strict  law.     If  he  erred  in  that,  with- 
out any  unfairness  by  either  party,  and  without  grossly 
mistaking  material  facts,  the  parties  are  bound  by  it ; 
because  he  is  a  judge  of  their  own  choosing,  and  they 
have  agreed  to  abide  by  his  judgment.     An  error  in 
Judgment,  as  a  thing  possible,  must  have  been  in  their 
contemplation,  and  tliey  are  therefore  taken  to  haATQ 
agreed  to  run  that  risk. 

The  evidence  is  equally  inadequate  to  the  establiish- 
ment  of  any  mistake  of  &ct.    The  arbitrator  now  thinks 
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Bse.  183S.   {he  facts  to  be  M  he  then  thought  them.     Whether  the 

A^""^^^^^   evidence  before  faint  was  sufficient  to  establish  them,  was 

V.         left  to  him  to  decide.     He  did  not  misconceire  the  evi* 

?a»xivi«tai  dence,  by  supposing  it  dlflerent  from  what  it  was,  anA 

certainly  be  drew  no  grossly  wrong  conclusion  from  it. 

He  computed  nothing  falsely,  and  there  is  no  reason  to 

believe  that  the  arbitrator  would  award  differently,  if 

he  were  to  pass  on  the  same  evidence  again  ;  or  if  every 

fact  which  now  appears  had  then  been  made  to  appe-ar 

before  him*    If  then  he  erned  at  alL  it  was  altogether 

neat^ui^arH'  ^^  judgment,  which  all  tribunals  may  do;  and  the  par* 

tnt0r,bnoreeBon  ties  stipulate  not  to  except  to  an  error  purely  of  that  sort 

hi*  swwdf  ^^  ^^  arbitrator.     It  must  be  so,  else  this  domestic  fb- 

rum  is  held  more  strictly  to  infallibilitj'  than  any  other 

passing  upon  both  law  and  fact.     There  is  nothing  it 

seems  to  us  in  the  decision  of  the  arbitrator,  which  fiu*- 

Bishes  a  reason  for  setting  it  aside* 

^   The  plaintiffs  charge  however,  that  the  reference  was 

Blade  without  their  know^Idge  or  consent,  as  were  also 

the  award  and  judgment.    It  does  not  appear  affirma*' 

tively  that  they  a  bad  personal  knowledge  or  agency  in 

it    The  facts  are,  that  the  suit  at  law  was  brought  at 

Hit  relation  of  the  plaintiSs  and  Burrowi  and  wife,  who 

appeared  by  Mr.  Burgn  as  their  attorney ;  and  that 

the  agreement  and  rule  of  reference  was  made  between 

the  defendant  on  one  side  and  Hurrcfws  as  one  of  the 

plaintiflby  and  Mr.  Surges  as  the  attorney  of  ail  tlio 

plaintiff^  on  the  other.     The  authority  of  the  attorney 

th^iAhy^  ^'  record  to  make  all  agreements  for  the  cond acting  or 

•greemait  xw-    determining  the  suit  cannot  be  disputed  by  his  clients; 

1^^  itto^!  ^*^^  persons  are  not  to  take  notice  of  his  private  in* 

kiotwithfltanding  structions,  or  his  want  of  instructions^    They  have  a 

We  disJbeyed^    ^^g^^  to  Consider  his  authority  full,  to  manage  the  suit 

bis  ioitnictioiu.    as  the  party  himself  could  ;  and  the  client  must  be 

bound  by  his  acts,  unless  he  can  clearly  establish  col* 
lasion  between  the  attorney  and  the  opposite  party, 
.  which  here  is  not  pretended.  It  is  likewise  true,  that, 
tho  arbitrator  did  not  give  the  plainttfib  notice  of  the 
time  and  place,  of  hearing  the  case  $  but  he  gave  notice 
to  Burrows  and  BurjtSf  and  indeed  sat  in  the  office  of 
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the  latter.    Burrowa  and  Burge$  were  both  present  and   Dxc.  1832« 
producer)  and  examined  the  witnesBes,  and  cnosB-exani-  p^*'^"^'^^'^*' 
ined  the  witncses  offered  on  the  other  side.    Tliis   is         „. 
proved  both  by  the  arbitrator  and  witnesses  who  were  P»»M»»«tal 
examined  before  him*    Pi^rcf  himself  lived  in  another     Andwl^rethe 
state,  and  Surges  and  the  other  party  plaintiff*  did  not  attorney  of  anon- 
object  to  proceeding,  but  assented  to  and  assisted  in  the  before  an  aibitra^ 
trial.     Mr.  Surges  indeed  now  says,   that  he  did  not  toT,andexwninei 
coflsider  himself  the  attorney  of  Fierce  out  of  court.    The  ent  is  bound  ^ 
court  thinks  he  was  not  then  at  .liberty  to  say  so,  his  *?®  *^*'^'  ^^^' 

the  attorney  was 

client  being  abroad,  and  that  he  and  his  client  are  less  only  to  act  in 
at  liberty  to  say  so  now^  after  withholding  his  objection  ^^'^ 
then  and  acting  as  the  attorney.  The  opposite  party 
was  bound  then  to  recognize  him  as  representing  Pierce; 
and  have  ther^ore  a  right  that  Pierce  shall  be  bound  by 
the  acts  of  Burgee  as  his  representative.  If  he  has  suf- 
fered by  it,  his  recourse  is  not  against  the  party,  but  his 
attorney.  The  court  is  therefore  of  opinion,  that  the 
reference  and  award  are  obligatory,  without  the  |iersonal 
assent  of  Pierce* 

Thei*e  are  two  acts  of  irregularity  upon  which  the 
award  is  imi)eached  as  constituting,  what  is  technically 
called  in  the  court,  misbehaviour  in  the  arbitrator. 

The  one  is,  hearing  the  testimony  without  swearing 
the  witnesses.    The  answer  to  that  is,  that  it  was  pro- 
IKised  by  Mr.  Burgee  himself,  upon  his  knowledge  of  the  An  aibitratorcan, 
integrity  of  the  witnesses,  and  his  belief  that  they  would  of  the  parties,  act 
say  nothinflr  hot  what  they  would  swear  to,  and  the  ar-  "P°"  ^«  ?^*®- 

nients  of  witnes* 

bitrator  can  proceed  upon  the  statement  of  the  parties  ses  not  under 
made  by  themselves,  or  by  others  by  their  consent.  oath;butiti8mis. 

*  •  conduct  in   nim, 

Theotlier  is,  that  tlie  arbitrator  heard  at  home,  in  the  without  consent, 
absence  of  tlie  other  parties,,  the  statements  of  a  person,  to  examine  a  wit- 

«   «     J  ness  m  pnvate. 

who  was  a  witness,  and  the  agent  of  the  defendants — 
This  would  form  a  good  objection  to  the  award,  if  not 
satisfactorily  explained,  even  if  the  award  were  other- 
wise unobjectionable.  The  first  principles  of  justice  re- 
quire that  no  private  instructions  should  be  received,  nor 
evidence  heard,  without  giving  the  other  party  an  oppor- 
tunity of  being  present.  The  arbitrator  may  be  influ- 
enced by  such  rcpi-esentations  insensibly  to  himself; 


PlHGE  et  ux 

V. 


254  E<tVIT¥  OASES  ABQITED  AND  DETERMINED  IN  THE 

Dsc.  1832.  and  the  party  lias  a  right  to  know  the  proof,  that  he  may 
object  to  it  if  improjier,  or  answer  it,  if  proper.  But 
the  evidence  in  this  case  is  clear,  that  the  arbitrator 
PEBKiHsetal  proceeded  at  home  only  to  examine  the  vouchers  of  the 
administratrix,  and  this  at  the  request  of  Mr.  Surges ; 
that  he  did  not  decide  on  them,  but  suspended  every 
doubtful  one  for  further  proof,  which  was  to  be  taken- 
at  the  meeting  that  afterwards  took  place  at  Mr.  Bur* 
ges*  office.  What  had  been  done  was  communicated  to 
him  at  that  time  and  approved,  and  the  witnesses  then 
examined  to  tiie  disputed  items  ;  and  what  renders  this 
objection  altogether  unavailing  is  this  decisive  fact^ 
that  there  is  in  the  bill  no  allegaticm  of  an  error  or  mis^ 
take  in  any  item,  except  those  to  which  the  testimony 
taken  in  the  presence  of  the  parties  applied,  and  concern- 
ing which  no  other  proof  was  heard  but  that  given  in 
the  presence  of  the  parties.  The  arbitrator  heard 
nothing,  in  the  absence  of  either  party  on  which  he  acted, 
or  on  which  he  could  act,  in  reference  to  the  objections 
now  made. 

Thei*e  is  no  precise  charge  of  corruption  in  the  bill  ; 
and  what  is  faintly  stated  there  has  been  properly 
abandoned  entirely  in  the  argument,  for  there  is  not 
the  slightest  evidence  in  support  of  it. 

The  bill  must  therefore  be  dismissed  without  examin- 
ing into  the  strict  pi*opriety  of  the  award  npon  the 
merits  ;  though,  if  it  were  necessary  to  decide  the  cause 
upon  that  point,  it  seems  to  us  that  it  might  be  diffibult 
upon  the  whole  case,  to  have  come  to  a  conclusion  differ- 
ing much  from  that  of  the  arbitrator.  Nor  has  tht 
court  thought  it  necessary  to  determine  the  effect  of  the 
judgment  entered  on  the  award,  with  notice  to  the  attor- 
ney and  without  opposition  by  him ;  became  we  think 
the  award  itself  good,  and  that  no  opposition  to  it  ought 
to  have  been  effectual. 

Per  Curiam. — B|lii  dismissei^. 
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Dec.  1832. 

Samuel  Ralston  v.  Hugh  Tjblfair  et  al.  ^^ 

A  bequest  of  the  residue  "to  be  disposed  of  as  my  executors  think  proper," 
is  a  gift  to  them  for  their  own  use,  and  since  the  act  of  1789,  (i?ev.  c. 
308y)  making  executors  trustees  oi  the  residue,  it  is  a  question  of  con- 
struction, and  parol  evidence  is  aot  admissible  to  prove  the  next  of  kin 
entitled. 

Sam^iel  Rahtoiu  the  younger,  a  native  of  Ireland,  died 
in  the  county  of  Pitt,  without  issue,  having  by  his  will 
devised  as  follows:  **It  is  my  will  and  desire,  that  my 
**  notes  and  bond  amounting  to  between  eight  and  ten 
"  thousand  dollars,  should  remain  in  the  custody  of 
**  Churchwell  Perkins,  who  has  them  now  in  p6ssession, 
*^  and  that  he  should  collect  them  as  speedily  as  possible^ 
**  and  to  pay  the  debts,  and  the  remainder  to  be  paid  to 
"  the  executors,  to  dispose  of  as  they  may  think  f\U  It 
"  is  my  will,  that  the  remainder  of  my  property  should 
'*  be  disposed  of  as  my  executors  think  proper."  He 
appointed  the  defendants  his  executors. 

The  plaintiff  alleged  himself  to  be  tlie  next  of  kin  to 
the  testator,  and  insisted  that  the  executors  were  trustees 
for  him.  The  bill  prayed  an  account  of  the  administra- 
tion of  the  defendants,  and  for  payment  of  the  residue. 

The  defendants  denied  that  tliere  was  any  trust  for 
the  plaintiff;  and  insisted  that  they,  under  the  will,  took 
the  residue  for  their  own  use, 

A  replication  was  filed  and  proofs  taken,  but  as  the 
cause  was  decided  without  reference  to  them,  a  statement . 
of  them  is  unnecessary. 

Oastojit  for  the  plaintiff*. 

.    Hogg  and  Badger^  for  the  defendants. 

Danisl,  Judge,  after  stating  the  will  and  the  pleadings, 
I>roceeded:  This  is  not  a  case  where  parol  testimony  can 
be  received  to  repel  or  support  presumptions.  The 
plaintiff*  is  entitled  to  a  decree  in  his  favor  if  the  defen- 
dants do  not  take  as  legatees ;  to  ascertain  that  fact,  v^e 
can  only  look  to  the  written  instrument.  The  whole 
will  may  be  examined  to  find  out  the  intention  of  the 
testator,  but  no  parol  proof  is  admissible,  to  aid  us  in 
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Dbc.  1832.   finding  out  that  intention.     It  is  contended  for  the  plain- 

tiff,  that  the  clauses  in  the  will  before  quoted,  only  create 

V.         a  trust  in  the  executors,  without  defining  the  objects, 

TiLiAiEetal  g„j  that  it  results  to  the  plaintiff  as  next  of  kin. 

There  Is  a  distinction  between  an  express  trust  for  an 
indefinite  purpose,  and  those  cases  where  from  the  inde** 
finite  nature  of  the  purpose,  the  court  concludes,  that  a 
proper  trust  could  not  have  been  intended  ;  thougli  words 
may  have  been  used,  which,  had  the  objects  been  definite, 
would  by  construction  import  a  trust     In  the  first  de- 
scription of  cases,  tlie  devisee  does  not  talce  beneficially, 
in  the  latter,  he  does.     The  case  of  Jifiirnf  v.  tlie  Biihop 
of  Durham.  (9  Ves.  399.  10  Fe$,  522,  537,)  is  an  instance 
of  the  first  kind.    That  was  an  express  trust,  for  an  in« 
definite  purpose,  and  it  was  de<^lared  to  be  a  trust  for  the 
next  of  kin.     The  case  was  this :  the  testatrix  by  iier  will, 
bequeathed  all  her  personal  estate  to  tiie  Bishop  of  Dur» 
hatiif  his  executors,  ^.  upon  trust,  to  pay  her  debts  and 
legacies,  &c,  and  todisposeoftheuitimate  residue  to  such 
objects  of  benevolence  and  liberality,  as  the  Bishop  of 
Dur/iamf  in  his  own  discretion  shall  most  approve  of ; 
and  she  appointed  the  Bishop  her  executor.     The  chan- 
cellor said,  (10  Ves*  535,)  *^  if  the  testator  meant  to  create 
a  trust,  and  not  to  make  an  absolute  gift,  but  the  trust 
is  ineffectually  created,  is  not  expressed  at  all,  or  fails, 
the  next  of  kin  take.     On  the  other  hand,  if  the  party  is 
to  take  himself,  it  must  be  uiM>n  .this  ground,  according 
to  tlieauthorities ;   that  the  testator  did  not  mean  to  cre- 
ate a  trust,  but  intended  a  gift  to  that  jierson  for  his  own 
use  and  benefit,  for  if  he  was  intemled  to  have  it  entirely 
in  his  own  power  and  discretion,  whether  to  make  tho 
application  or  not,  it  is  absolutely  given."    He  said  the 
next  consideration  was,  wliether  tbei*e  was  a  ti'ust  eflec- 
tualiy  declared,  and  as  there  was  an  intention  to  create 
a  trust,  but  the  object  being  too  indefinite,  it  had  failed. 
<<  The  consequence  of  law  is,  (^page  543,  j  that  the  Bishop 
takes  the  pro|)erty  4i|>on  trust  to  dispose  of  it*  as  the  law 
will  disjiose  of  it,  not  for  his  own  benefit  or  any  purpose 
the  court  can  effectuate,''  and  be  affirmed  a  decree  at 
the  Rolls  in  favor  of  the  next  of  kia* 
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III  the  case  of  Pake  V.  the  Jlrclibisliop  oj  Canterburi/f  Die«  1833. 
(14  Ves.  364,)  tlie  chancellor  says,  {page  369,)  "  no  case  "^^^^^^^^ 
lias  gone  tbe  leiigtli  of  hoMing  executors  to  be  trustees  ^'^^ 
for  tiio  next  of  kin,  under  a  bequest  for  such  purposes  as  TufAuettl 
they  shall  in  their  discretion  tJiink  fit  If,  as  ii^  the  case 
of  the  Bishop  of  Cloy  he  v,  Foung^  (3  Ves*  91,)  the  testator 
declares  that  lie  gives  it  in  trusty  and  tlien  does  not  de- 
clare the  trust  or  as  in  Morris  \\  Bishop  of  Durliam^  the 
trust  declared  fails,  the  executors  being  clearly  intended 
not  to  have  the  benefit,  must  be  trustees  for  the  next  of 
kin ;  but  there  are  many  authorities,  that  a  bequest  to 
A.  for  such  purpases  as  he  shall  think  fit,  is  a  gift  to 
himself.  That  must  always  depend  on  the  particular 
terms  of  the  will/'  In  the  case  of  Gihhs  v*  Ruviseyf  (2 
Ves*  ^  Bear  294»)  the  testatrix  gave  the  residue  of 
her  property  to  her  executors*  Henry  and  James  Eimnsejff 
<'  to  be  disposed  of  to  such  pei*son  and  persons,  and  in 
such  manner  and  form,  and  in  such  sum  and  sums  of 
money,  as  they  in  their  discretion^  shall  think  proper 
and  expedient"  The  master  of  the  Rolls  said,  (^page 
£97»)  ^*  do  these  subsequent  words  import  a  trust?  The 
testatrix  has  very  ft^equently  in  the  course  of  her  wiU, 
used  the  words,  **in  trust''  but  those  words  are  not  in* 
troduced  here*  I  see  nothing  here,  but  a  purely  arbi^ 
trary  power  of  disposition  according  to  a  discretion 
which  no  court  can  direct  or  control.  It  is  said,  {page 
295,)  the  testatrix  meant  the  executors  to  give  this  pro- 
perty to  some  body,  and  not  to  enjoy  it  themselves;  but 
timt  might  be  said  in  every  case  of  a  bequest  to  give  to 
objects  not  distinctly  specified,  and  in  every  case  of  a 
general  power  of  appointment"  He  further  said,  (  page 
^209,)  **  the  next  of  kin  had  no  right  to  call  aiMtn  the  exe- 
rtitors  to  account  for  the  residue."  From  the  before 
mentioned  authorities,  we  are  of  opinion,  that  the  exe-r 
cutors  in  this  case  do  not  hold  the  property  in  trust  but 
tiikc  beneficially  for  themselves.  The  bill  must  there- 
fore be  dismissed. 

« 
RuFFiN  Judge. — ^The  evidence  offered  by  the  plain- 
tiff does  not  establish  any  thing  in  his  favor  ;  for  it  on- 
VoL.  II-  ♦34 
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Bso.  1833.  \y  ghows  that  the  testator  knew  ho  had  relations  in  Ire- 
landt  and  expressed  sometimes  an  affection  for  them  ; 
there  is  no  declaration  of  an  intention  to  provide  for  them* 
But  were  it  ever  so  explicit  to  that  effect  it  would  he 
of  no  avail  iit  this  court.  It  is  inadmissihie  under  our 
law.  Since  tlie  statute,  there  is  no  equity  nor  resulting 
trust  to  be  rebutted ;  upon  which  grounds  alone  such 
evidence  has  been  heard  in  the  English  chancery. — 
Here  the  executor,  as  such,  can  take  nothing.  He  gets 
only  what  is  given  to  him  by  the  will ;  which  must  be 
construed  as  to  his  legacy,  like  it  is  as  to  all  others,  name- 
ly, on  the  words  themselves.  It  is  with  us  a  question 
of  construction  of  the  instrument. 

Upon  the  will  itself,  I  think  no  trust  can  be  raised. 
The  cases  cited  at  the  bar  establish  that  a  devise  to  one 
to  dispose  of  at  his  will  and  pleasure,  carries  the  bene- 
ficial and  the  absolute  interest.  The  cases  of  Powell  v. 
FcnveWs  Executors^  (2  Murph.  3S5.)  and  Qibbs  v.  Aunt- 
^^«  (^  ^<^s*  ^  ^^^<'  294.)  ai-e  strong  authorities.  The 
words  are  too  indetermiuate  to  raise  a  trust,  without 
turning  every  unlimited  power  of  appointment  into  a 
trust,  and  a  void  trust,  because  indefinite.  'The  discre- 
tion given  to  the  legatee  excludes  tliat  of  all  others, 
courts  as  well  as  individuals,  and  constitutes  that  arbi- 
irium  in  the  disposition,  which  amounts  to  ownership.  I 
concur  that  the  bill  be  dismissed. 

Per  Curiam. — Bixii  dismissed. 


Rai.ph  Howeli.,  Executor  of  Robert  Crawford, 

r. 
Philip  Hooks  Mm*r.  of  Arthur  Crawford. 

The  terms  of  a  written  agreement,  cannot  be  vaned  by  parol  proof  in  equity 
more  than  at  law,  unleea  upon  an  admianon  by  the  defendant ;  or  unless 
the  proriaion  sought  to  be  established,  was  a  subetantiTe  part  of  the  agree- 
menty  and  omitted  through  fraud  or  mistake :  as  where  an  absolute  bond 
was  given  to  indemnify  bail,  and  the  proof  was  of  admissions  by  the  obli- 
gee of  the  intent,  but  nothing  to  show  fraud  or  mistake,  or  that  a  condi- 
tion was  omitted:  It  was  held  to  be  single. 

The  bill  charged,  that  Jlrlhur  Crawford,  the  intestate 
of  the  defendant;  at  the  request  of  his  father  Bohert,  the 
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testator  of  the  plaintiff;  became  the  bail  of  one  of  his    Die.  1832. 
brothers  in  a  criminal  prosecution,  and  that  the  fiither 
agreed  to  indemnify  him,  and  to  give  him  a  bond  to  4hat 
effect ;  that  tlie  defendant's  intestate  drew  the  bond,  ahd 
taking  advantage  of  the  age,  infirmities  and  Mnfidence . 
of  his  father,  wrote  a  bond  for  i  500,  payable  absolutil^ 
to  himself,  at  the  death  of  the  father,  which  was  executed 
by  the  latter,  and  delivered  to  the  obligee.     It  was  ex- 
pressly charged,  that  the  omission  of  the  condition  of 
indemnity,  was  by  the  fraudulent  design  of  the  obligee ; 
or  if  not,  that  it  was  the  condition  and  sole  purpose  of 
the  delivery.     Arthur  never  suffered  by  bis  engagement 
for  his  brother.     The  bond,  upon  the  death  of  both  par- 
ties, which  happened  soon  after  the  transaction,  was  put 
in  suit  by  tiie  defendant.     The  prayer  was  for  a  dis- 
covery, and  a  perpetual  injunction. 

The  defendant  in  his  answer  stated,  tliat  he  found  the 
bond  among  the  valuable  papers  of  his  intestate,  arid  be- 
ing absolute  on  its  face,  he  considered  it  his  duty 
to  collect  it ;  that  he  knew  nothing  of  the  execution,  nor 
the  consideration  of  the  bond,  nor  of  any  condition  on 
which  it  was  delivered. 

A  replication  was  filed  and  proofs  taken,  which  arc 
stated  in  the  opinion  of  Judge  Ruffjn. 

W.  C.  8ianly,  for  the  plaintiff. 

J.  R  Bryan  and  Mordecaij  for  the  defendant. 

RuFFix  Judge. — There  is  no  proof  of  the  age.  Infir- 
mities or  mental  rapacity  of  the  father,  nor  of  an  undue 
influence  of  Arthur  over  him ;  nor  any  evidence  as  to  the 
terms  in  which  the  instrument  was  directed  to  be  drawn, 
nor  of  those  in  wliich  it  was  represented  to  the  father 
to  be  drawn  ;  nothing  to  show,  that  in  its  structui-e  it 
was  different  from  wiiat  it  was  then  thought  and  intend- 
ed by  both  parties  to  be.  But  several  depositions,  which 
were  read  de  bene  essct  contain  full  proof  of  declarations 
by  Jrthur  shortly  after  the  date  of  tlie  bond,  and  subse- 
quently, that  his  father  gave  htm  the  bond  as  an  indem- 
nity ;  and  that  it  was  to  be  paid,  if  he  suffered,  other- 
wise destroyed* 
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Bitf.  IS^y  The  question  h'u|)on  the  admiflftibility  of  the  evidence 
^'•^'"'^^  to  establish  the  alleged  condition.  The  case  of  Mease 
Hotf^i4,  ^^  Jfeau  {Corcp*  47.)  is  an  authority  at  law  upon  the 
H««K*.  very  point*  that  such  evidence  cannot  be  heard.  The 
rule  of -evidence  is  generally  the  same  in  both  courts. 
In  equity,  there  Is  the  advantage  of  the  defendant's  an- 
swer ;  but  if  that  fails  to  confess  or  to  open  the  case, 
and  it  is  to  be  made  out  entirely  by  proof,  the  terms  of 
an  agreement  in  writing  can  be  no  more  varied  here 
thl^n  at  law  ;  unless  it  appear  by  clear  proof  that  the 
provision  sought  to  be  established,  was  a  substantive 
part  of  the  contract,  and  intended  to  be  insei*ted  in  the 
instrument  itself,  but  was  not  through  fraud  or  mistake. 
To  these  points  there  is  no  proof  here ;  nothing  as  to  what 
passed  in  coming  to  an  agreement,  or  as  to  drawing  it 
up,  or  to  show  that  the  father  did  not  know  it  was  abso- 
lute in  its  terms,  or  did  not  intend  it  to  be.  The  evi- 
dence is,  as  to  the  manner  in  which  the  son  should  use 
the  bond  upon  certain  contingencies,  and  that  drawn  from 
his  verbal  declarations.  To  act  upon  it  would  be  to  in- 
sert a  condition  inconsistent  with  the  legal  operation, 
and  contradicting  the  express  terms  of  the  instru- 
ment ;  which  would  break  down  all  distinctions  as  to 
degrees  of  evidence,  and  desti*oy  the  confidence  that 
ought  justly  to  be  reposed  in  solemn  contracts.  {Fordyce 
V.  Willigf  3  Bro.  C.  C.  577.)  This  is  altogether  distin- 
guishable from  evidence  impeaching  a  contract  upon  a 
consideration  which  renders  it  void  by  the  words  of  a 
statute,  or  a  rule  of  the  common  law,  or  a  principle  of 
equity.  There  the  terms  ai*e  not  varied  ;  and  I  believe 
no  case  can  be  found  in  which  a  court  of  equity,  more 
than  a  court  of  law,  has  received  parol  evidence  of  the 
agreement  dii*ectly  in  the  teeth  of  tlie  contract  as  re- 
duced to  writing.  This  is  as  strong  a  case  as  could  be. 
for  the  moral  honesty  is  doubtless,  if  there  be  reliance  in 
the  party's  wortis,  and  the  witnesses'  oaths,  on  the  side  of 
the  plaintiff;  and  there  might  be  very  probably  such  a 
confidence  bet^i^een  father  and  son.  But  the  i*elation 
cannot  be  allowed  to  set  aside  the  rule  of  law ;  for  there 
_  is  no  point  at  which  we  could  say  the  relation  of  the  par- 
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ties  should  operate,  and  beyond  wliicli  it  should  not ;  Dsc- 1832. 
whether  it  should  take  in  or  exclude  brothers,  very  inti-  rJJP''^ 
niat«  friends,  and  the  like.  '.    \  **" 

The  court  cannot  therefoi*c  take  notice  of  the  evidence, '     H^okb. 
and  the  bill  must  be  dismiMse^d  with  costs. 

Peh  Curiam. — Bill  dismisskh. 


While  the  case  above  stated,  pended  in  llic  court  be- 
low, and  after  the  proofs  were  taken,  the  defendant, 
fearing  that  the  plaintiff  would  obtuin  a  perpetual  in- 
junction, filed  a  bill  against  the  plaintiff  and  one  Ed^ 
xvardSf  in  ^hich  he  charged,  that  upon  the  faith  of  the 
judgment  he  had  obtained  at  law,  he  had  been  fixed 
by  the  defendant  Edtvurds  with  its  amount  as  assets,  and 
praying  that  the  defendants  miglit  interplead,  and  that  he 
might  be  protected  in  the  final  disposition  that  iPight  be 
made  of  the  cause, 

JF.  C.  Stanly,  for  Edxvards. 

RiTFFiK,  Judge. — It  is  not  now  necessary  to  decide 
the  questions  made  for  the  defendant  Edwards^  agHinst 
the  equity  claimed  by  the  plaintiff^  upon  the  score  of  the 
(tendency  of  the  original  suit  against  him,  upon  tlie  bill 
of  the  other  defendant.  Hiat  suit  is  now  decided  in 
favor  of  the  defendant  therein ;  so  tliat  the  sum  recover- 
ed by  him,  upon  the  bond  of  Raberi  Crawford^  is  now 
found  to  be  properly  applicable  to  the  debt  U)  Bdwards, 
as  has  already  been  decided  at  law.  Whether  Hooks 
could  have  any  remedy  against  jSdrtvirJs,  after  the  judg- 
ment at  Isiw,  or  whether  the  present  be  the  proper  reme- 
dy, especially  at  tlie  jieriod  it  was  resorted  to,  cannot 
now  be  material,  and  ai*c  therefore  not  decided  ;  though 
upon  the  former  point,  there  seems  at  least  strong  jus- 
tice on  the  side  of  an  administrator  for  relief  in  some 
way,  had  the  suit  of  Howell  against  him,  resulted  difTe- 
i*ently.  In  the  event  which  has  happened,  this  bill 
must  be  dismissed  with  costs  to  Edtvarab* 

A  motion  was  made  on  behalf  of  Edwarifs^  for  a  decree 
here  for  tlie  sum  due  him,  upon  the  gi*ound  that  his  judg- 


It  fioems,  thai 
an  executor  who 
has  been  charged 
with  B&aeta  in  re- 
spect to  a  judg- 
Dient  which  is  en-> 
joined,  is  entitled 
to  relief;  but 
whether  at  law  ot 
inequity.   Qtu^ 


A   defendant 
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suit  in   equity, 
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Die.  1832.    ment  was  dormant     This  might  be  under  the  statute^  if 
an  injunction  liad  been  granted  and  a  bond  taken  ;  but 
no  injunction  has  ever  been  awarded^  nor  does  it  appear 
Sahdbss.    ii^^i  ^iiQ  judgment  at  law  is  dormant  or  even  not  satis- 

cne  for  i^  deu[  ^^^  ^3^  ^  *^^T  ^f  ^'*®  money — conscquentiy,  the  motion 
unleas  an  injuno  must  be  refused,  and  Edwards  left  to  proceed  on  kis 
tion  has  iMued.    jn^gm^jj^l;  ^t  law,  if  it  be  yet  unpaid. 

Per  Curiam. — Declare  accordingly. 


Ransom  Sanders  v.  William  Sanders  ct  oL 

An  administrator  who  has,  without  neglect,  been  compeUcd  to  pay  debts  of 
his  intestate  to  an  amount  exceeding  the  personal  estate,  will  be  inm- 
bursed  out  of  the  real  assets. 

But  if  the  payment  be  voluntary,  whetlfer  he  will  be  aided.  Qu  ? 

The  case  made  out  by  the  bill  was,  that  the  plaintiff 
was  appointed  administrator  of  John  Sauderg^  by  the 
County  Court  of  Johnston;  that  he  found  among  the 
papers  of  liis  intestate,  evidences  of  debt  to  the  amount 
of  S840O9  against  Reuben  Sanders,  who  was  perfectly 
solvent;  tliat  tiiis  sum  was  subject  to  a  legal  set-off  on 
the  part  of  the  debtor,  which  reduced  it  to  the  sum  of 
85317,  which  was  assets  in  the  hands  of  the  plaintiff, 
and  for  which  he  was  charged  in  suits  brought  by  the 
creditors  of  the  intestate ;  that  Reuben  Sanders^  the  in- 
testate, and  one  White^  had  been  co-partners  in  trade; 
that  the  former  had  been  charged  before  the  death  of  the 
intestate,  with  the  settlement  of  the  co-partnei*8hip;  that 
White  had  become  insolvent,  and  R.  8^  had  found  that 
theco-partnersliip  dealing  had  eventuated  in  a  loss,  which 
from  the  insolvency  of  Whiie^  was  to  be  borne  by  him  and 
the  intestate  ;  that  he  had  obtained  a  decree  in  the  court 
of  Equity  for  the  County  of  Johnston,  whereby  tlie 
amount  of  the  balance  due  at  law  by  him  to  the  intestate, 
was  reduced  to  Si 447;  aiid  that  in  consequence  of  this 
equitable  set-off  of  S.  S.  against  the  debt  above  mention- 
ed, not  being  a  defence  at  law  to  the  plaintiff  against 
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the  creditors  of  bis*  intestate,,  lie  had  been  subjected  to  Dxo.  1833 
the  payment  of  debts  to  an  amount  exceeding  the  assets 
which  had  come  to  his  hands.  The  defendants  were  the 
heirs  ot  John  Sanders,  the  intestate,  and  tlie  bill  prayed, 
that  the  real  asset  which  had  descended  to  them  fi*om 
their  ancestor,  might  be  sold,  and  from  the  proceeds 
thereof  tlie  plaintiff*  might  be  indemnified  for  the  amount 
he  had  paid  over  and  above  his  receipts. 

Copies  of  a  judgment  at  law  in  favor  of  the  plaintiff 
against  R.  8,  and  of  a  decree  establishing  the  equitable 
set  off  of  the  latter  wgrc  filed. 

Gaston  and  Devereux  for  tlie  phiinttff,  cited  fVilliams 
V.  WilHams  {ante  p.  69.) 

IT.  H.  Haywood  for  the  defendant. 

Urxdeksox,  Ciiief-Justire. — We  do  not  mean  to  de- 
cide the  question  whether  an  administrator  or  executor, 
who  goes  beyond  his  assets  in  payment  of  debts,  without 
showing  a  special  reason  for  doing  so,  can  claim  to  be 
reimbui'sed  out  of  the  real  estate.  Here,  the  admin- 
istrator has  made  out  a  very  clear  and  strong  case, 
why  he  was  com(>cllcd  to  pay  debts  beyond  the  amount 
oC  his  testator's  personal  estate  ;  and  has  given  a  very 
satisfactory  reason,  >vhy  he,  in  his  inventory,  charged 
himself  with  the  full  amount  of  the  apparent  debt  due 
his  intestate  from  Kenben  Sanders,  and  how  it  was  after- 
wards diminished  by  throwing  on  the  estate,  a  claim 
wliich  Btuben  Sanders  had  on  the  co-partnei*sbip,  by  the 
insolvency  of  While,  one  of  the  partners.  Wc  think  that 
tlie  plaintiff  did  not  act  improperly  in  charging  himself 
with  the  full  amount  of  that  debt  in  his  inventory,  and 
that  it  was  his  duty  to  allow  the  deci*ee  obtained  by 
Rtuben  Sanders  against  him,  an  account  of  fyhUe*s  in- 
solvency, as  a  set-off  against  it.  If  by  these  means,  he 
was  charged  and  did  pay  to  creditors  beyond  his  assets^ 
he  has  a  fair  claim  in  this  court  to  a  reimbursement.-— 
Next  as  to  the  proof.  The  decree  in  the  suit  of  Reuben 
Sandersy  against  the  co-partnership,  fixes,  as  to  the  de- 
fendants, both  the  amount  of  his  cfaim,  and  the  liability 
of  the  administrator  to  the  sum  decreed  against  him  for 
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Dec.  1832.    tlic  insolvency  of  Whitef  for.  that  woulfl  have  been  its  of- 
^^^""^^^^^     f©ct  In  a  suit  at  the  instance  of  Reuben  Sanders  to  subject 
V.  the  real  estate  to  its  payment,  and  such  must  be  its  ef- 

Sahdebb.     fg^t  |„  favor  of  those  who  are  substituted  to  his  rights. 
The  conclusive  efTect  of  that  suit  arises  from  the  peculiar 
relation  subsisting  in  our  latc^  between  the  personal  re- 
])rescntative  and  the  heir.     I  call  it  peaUiar^  for  I  be- 
lieve it  no  where  else  exists.     Here  they  are  not  stran- 
gers as  they  ai*e  in  England,  but  there  is  a  quasi  privity 
between  them,  as  the  former  defends  as  well  for  the  helr^ 
as  for  th^  other  creditoi*s,  the  legatj^s,  and  next  of  kin. 
The  judgment  against  him.  in  the  absence  of  fraud,  is 
•ciuded*by  a  judg-  Conclusive  upon  all,  except  as  to  the  plea  of  fully  admin« 
ment  against  the  Istercd.     The  law  allows  the  heir  to  contest  that,  when 
toeverylhingbut  brought  in  to  show  cause,  not  why  ths  creditor  should 
the  amount  of  an-  recover  his  debt,  but  why  he  shall  not  have  his  judgment, 

■ets   received  by      ...       i  •      j.  xl  j.  "         i     •    •  x      a  i      •    i 

the  latter.  obtained  against  the  executor  or  administrator,  levied 

out  of  the  real  estate.  It  is  u)K)n  this  privity  that  an 
executor  or  administrator,  who  has  disbursed  beyond  his 
assets,  stands  in  a  diflTercnt  situation  from  a  mere  ofli- 
cious  intermcddler,  who  obviously  pays  money  for  ano- 
ther, and  then  claims  reimbursement.  What  may  be  the 
effect  of  such  a  state  of  facts,  this  case  does  not  require 
us  to  decide.  The  debt  being  thus  conclusively  fixed  on 
the  heir,  there  being  no  fraud,  no  collusion,  it  remains 
to  prove  the  expenditure  of  assets,  and  as  to  that,  an  ac- 
count must  be  taken. 

Per  Curiam. — Direct  an  accovnt. 


John  Wagstaff  v.  Charles  Smith. 

A  tenant  in  common,  in  possession,  is  not  protected  by  the  statnto  of  limi- 
tation from  an  account  to  his  co-tenant  of  the  irnts  and  profits,  until 
three  years  after  a  partition. 

This  bill  prayed  an  account  of  the  issues  and  profits 
of  land,  of  which  the  plaintiff  and  defendant  were  ten- 
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ants  in  common.     The  defence  by  plea  and  answer  was  X>>c*  ld3t. 
the  statute  of  limitations.  mt"''^'^^ 

Upon  the  proof,  it  turned  out,  that  the  bill  was  "filed         ^^ 
in  the  court  of  Equity  for  Granville*   in  February,    McBbtdi. 
18299  and  a  partition  had  been  made  of  the  land  held 
in  common  In  November,  1826. 

JVi^A  and  Devercitx  for  the  plaintifl^  * 

Badger  for  the  defendant 

HfiNDERsoxy  Chief- Justice,  after  stating  the  above 
facts,  proceedeil  :  The  statue  of  limitations  commenced 
running  when  the  partition  was  made,  for  it  is  not  the 
receipt  of  each  particular  item  of  an  account  which  puts 
the  statute  in  motion,  but  the  cesser  of  the  privity  or 
connection  fi'om|Which  the  accountability  arises.  So  long 
as  that  relationship  or  privity  or  connection  continoesi 
the  statute  does  not  commence  running.  During  that 
time  there  is  nothing  adverse,  no  withholding  by  the 
one,  to  the  prcjiidice  of  the  other.  The  very  act  of  re- 
ceiving affirms  the  confidential  relationship  in  law  or  in 
fact  Any  other  construction  would  destroy  all  conft- 
dence,  and  necessarily  put  a  limit  of  three  -years  to  all 
those  confidential  connections  in  pecuniary  matters, 
which  tend  so  much  to  facilitate  the  transactions  of  so- 
ciety.   The  defendant  must  come  to  an  account 

Fbr  Curiam. — Decree  accordiholt. 


K.ENHITH  McCASKItL  V.  ARCHIBAIiB  McBRTBB  and 

AxiiAS  Jones. 

A  WU  charging  that  the  defendants  were  the  agents  of  the  plaintilC  and 
alao  executors  of  a  former  agent,  and  seeking  by  reason  of  their  haTing 
received  assets  of  their  testotor,  to  charge  them  with  the  balance  d\ie  by 
hioi,  is  not  multifiuriovs. 

The  bill  charged,  that  the  plaintiff  in  the  year  1819, 
being  a  resident  of  Moore  County,  und  about  to  remove 
to  Scotland,  appointed  one  fViUiam  Martin  his  agent,  to 

ToL.  IL  »^5 
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Nathaniel  J.  Palmer  el  ux  et  aL 
Thomas  Armstbohg  and  Willie  Shaw. 

A  tMtalor  gave  land  and  goods  to  his  executors  to  be  sold,  **  and  AfteT  pay- 
ment of  aO  my  jttat  debta,  the  residvie  <^  the  monies  aiiaing  from  them  to,' 
4ce.  Tha  worda»  *<after  payment,"  dte.  subject  the  land  in  ezonaratiaii of 

other  legacies,  but  not  in  favor  of  the  next  of  kin. 

• 

The  plaintiffs  claimed  under  the  following  clause  in 
the  will  of  James  Lapslie:  *'I  give  and  bequeath  to  my 
**  executors,  hereinafter  named,  my  tract  of  piney  land 
'*  on  the  head  waters  of  Enoe  and  Back  ci'eek,  to  be 
^*  sold,  together. with  my  stock  of  every  description,  and 
"  after  the  payment  of  all  my  just  debts,  the  residue  of  the 
•*  monies  arising  from  the  sale,  to  my  said  two  supposed 
^*  daughters,  (plaintiffs,)  to  be  laid  out  in  their  education 
"  and  support,"  &c.  There  was  no  residuary  clause  in 
the  will. 

The  defendants  were  the  executors  of  the  testator,  and 
the  only  question  presented  to  this  court  was,  whether 
the  property  given  in  the  clause  of  the  will  above  set 
forth,  was  charged  absolutely  with  the  payment  of  the 
testator's  debts,  so  as  to  exempt  the  residue,  or  \^hether 
it  was  diarged  upon  the  failure  of  the  residue,  so  as  to 
exonerate  other  legacies. 

From  the  accounts  taken  in  the  cause,  it  appeared  that 
if  the  residue  was  charged  before  the  property  bequeathed 
to  the  plaintiffs,  they  were  entitled  to  jS  853  66,  being 
the  amount  for  which  the  land  and  stock  sold  ;  but  if 
the  property  devised  in  the  clause  of  the  will  above  cited, 
was  primarily  chargeable  with  the  debts  of  the  testator, 
then  the  plaintiffs  wei*e  entitled  to  nothing. 

His  Honor  Judge  Strange,  at  Orange,  on  the  last 
Spring  Circuit,  dismissed  the  bill  and  the  plaintiffs  ap- 
pealed. 

MYish  and  W.  J.  Chrahamf  for  the  plaintiffs,  cited  In- 
duqmn  v.  Frendi^  (1  Cox*s  Cases  1.)  Ancasterv  Matger, 
(1  Bro.  C.  A.  454.)  French  y. Chichester,  (2  Bro.  P.  C.192.) 
Ikwne  \.  LewiSf  (2  Bro.  C.&57.)  Oray  v.  Mlxnneihorpe^  (3 
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Ves.  106.)  Tait  v.  Lord  J^Tbrihwidu  (4  Ji.  816.)  .McLel*  Dec.  1833. 
land  V.  Sharo^  (£  S,  4*  L  528.)  Livingston  v.  ^ewkirk^     ^^-^"^'''"^^ 
(3  JoAii.  C.  «.  319.)    Hoo/Zfi  V.  BlnndelL,  (I  ^eri?.  215.)      ^^!^7" 
Hunter  v.  IfiyaK,  (2  niieaion  at  page  41.)  AaM»TBo»«. 

They  contended  that  tire  whole  question  waA  one  of 
intention,  and  that  the  rules  to  ascertain  it  were  the  same 
bere  as  in  England,  and  for  this  was  cited  the  8t*  5  Qeor. 
Sd,  art  of  1784,  {Rero.  c  £26.)  Miller  v.  Harwell,  (S 
JIfiirp.  194.) 

WinstoUf  for  the  defeadant,  contended,  that  the  direc- 
tion of  the  testator  was  a  convei-sion  out  and  out,  and 
that  the  questions  as  to  the  priority  of  the  fund  liable  to 
pay  debts,  did  not  arise ;  this  being  a  mere  pecuniary 
legacy  charged  with  the  payment  of  debts,  he  cited  Mai'  '  ^ 
labarY>MaUabar^(^Cases  Temp.Talb.  78.)  Rogers  wRogers, 
(/A.  268.)  Durour  v.  MoUenXf  (1  Ves.  320.)  ^ 

Ru¥FiK,  Judge. — Most  of  the  questions  argued  in  tliis 
cause  were  considered   and  determined  a  year  ago,   in 
Bobards  v.  Wortham.     There  the  residue  of  the  person- 
alty was  undisposed  of,  and  tlierc  was  a  devise  of  land  p»e  ca«e  of /?©- 
to  be  sold  by  the  executor  fur  the  payment  of  debts,  and  (ante  page  173,) 
the  surplus  of  the  proceeds  given  over.     It  was  held,  app^o^^^- 
that  although  both  were  liable  before  land  descended, 
the  former  was  liable  to  creditors  before  the  latter. 

The  present  discussion  has  not  produced  a  doubt  of 
the  correctness  of  that  opinion.  It  is  admitted  at  the 
bar,  that  it  conforms  to  the  rule  in  England  ;  but  it  is 
insisted  that  our  law,  which  subjects  land  to  all  debt^, 
has  altered  it  here.  The  idea  is  that  the  testator  is 
under  no  necessity  in  point  of  honesty,  to  provide  a  fund 
for  creditors,  since  the  law  has  eflTcctually  done  that  for 
bim  already  ;  and  therefore,  that  there  can  be  no  mo- 
tive for  his  charging  a  particular  part  of  Ills  land  with 
the  payment  of  debts,  but  to  fix  that  change  conclusive- 
ly upon  it,  in  ease  of  all  other  parts  of  iiis  estate.  But  this 
reasoning  applies  equally  in  England  to  a  case  of  debts  The  rule  exempt- 
by  specialty,  as  between  the   devisee  and   heir.     Yet  ing lands char^ 

wiUi  Uie  pajment 

nothing  is  more  certain  than  that  the  latter  pays  those  of  debts,  until  Uie 
debts  before  the  former,  altliough  the  land  devised   he  F«»n»l  ^^^  " 
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Bkc.  1833.  ever  so  anxiouslj  and  expressly  chargeil.  The  rule 
then  is  not  Tounded  on  the  reason  sup|M)sed  ;  but  upon 
the  notion  of  an  intention  in  the  testator,  that  his  gift 
AmjiSTBoxe.  shall  not  be  defeated  as  long  as  there  is  a  sufficiency  of 
ezhttUBted,  is  not  ^tate  not  given  to  any  body,  to  satisfy  all  demands 
ftNmded  upon  the  against  him.  Besides  that  suggested,  there  are  many 
toto^'s  providing  other  motlvcs,  applicable  as  well  to  this  country  as  Eng- 
a  fund  not  other-  land,  for  making  such  a  charge.     It  may   be  to  dis* 

WU6  ch&fflreftble  * 

tmt  upon  hifl  pre^  criminate  between  the  liabilities  of  different  devisees  and 
mimed    intent     |,Qt  between  them,  or  either  of  them  and  the  heir.     So 

thathifl  gift  shaU 

not  fail  while    it  may  be  to  prescribe  the  order  of  payment  as  between 
there  is  a  surplus  ^he  land  made  liable  to  the  debts,  and  specific  legacies, 

and  not  as  between  either  of  them  and  the  next  of  kin. 
Or  to  distinguish  ^^j  ^jjig  {g  ^s  strong  here  in  relation  to  simple  con- 

oetween  di&rent  ...»^.i.  «  >i        i».. 

devisees,  and  not  tracts  as  it  IS  in  England  III  i-efereuce  to  bond  debts  ; 
hctween  them  &  f^^  ^.j^|,  ^g  simple  contracts  cannot  reach  the  land  until 

the  heir,  or  next  of     ,,    ,  ,       .        .  •         ^    i  n  ,•     ^     . 

kin.  all  the  personalty  has  been  exhausted,  as  well  that  given 

specifically,  as  the  residue  bequeathed,  and  the  surplus 
undisposed  of.  The  land  may  then  be  charged  for  the 
purpose  of  exonerating  and  in  a  manner  to  exonerate 
particular  parts  of  the  {lersonal  legacies,  and  for  that 
purpose  atone,  not  tiO  exonerate  the  whole  personalty. 
It  is  in  fine  a  question  of  intention,  and  we  cannot  here^ 
more  thi|n  in  England,  infer  from  the  charging  of  one 
^  fund,  an  intention  to  ease  another,  liable  by  law  before  it. 
This  however  is  stated  not  to  be  a  case  of  a  charge 
upon  land,  as  such  ;  but  a  case  of  conversion  of  the 
whole  into  personalty.  Such  I  take  it  to  be ;  and  per- 
haps for  that  reason  it  is  different  from  Eobards  v.  Wor- 
tham^  as  discussed.  Although  the  defendant  was  there 
both  heir  and  next  of  kin,  no  question  was  made  by  him 
upon  the  undisposed  surplus.  He  gave  that  up  and  con- 
tended only  for  the  exoneration  of  the  realty  descended. 
Nor  did  itocurto  the  court,  that  there  could  be  a  doubt 
about  it.  For  that  reason  it  was  not  accurately  consider* 
ed,  whether  thei*e  was  to  be  a  sale  at  all  events  or  only  in 
case  it  was  necessary  for  the  payment  of  debts,  nor  the  ef- 
ect,  in  the  one  case  or  the  other,  upon  the  residue  of  the  per- 
sonalty. It  was  not  material  in  the  determination  of  the 
point  made  by  the  defendant  as  heir ;  for  if  it  be  admitted. 
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as  I  suppose  it  must  be,  that  where  the  principal  intent  of  i>>c-  ^832. 

a  sale  of  the  land  is  to  provide  for  the  payment  of  debts^    ^'^'^^^^^^ 

and  upon  the  supposition  that  thcpurjiose  expressed  will         «. 

require  a  sale  to  be  in  fact  made«  the  surplus  is  given  ABMsxiioHct. 

over  as  money,  and  not  as  land — if,  I  say,  in  such  case 

it  be  admitted,  tliat  the  purposes  of  tlie  sale  sliew  that  it 

was  not  absolutely  to  be  made,  and  create  a  trust  in  the 

nature  of  a  charge  for  creditors,  which  the  donee  of  the 

surplus  may  elect  to  satisfy  by  paying  the  debts,  and 

thereupon  call  for  a  conveyance  of  the  land  ;  yet  that 

is  between  the  executor  and  trustee  on  one  side,  and  the 

donee  of  the  surplus  on  the  other.     It  would   not  alter 

the  order  of  liability  intended  by  the  testator.     And  the 

devise  to  sell  for  payment  of  debts,  although  that  was  tlic 

only  purpose  of  the  sale,  denoted  the  intention  as  much 

as  a  sale  out  and  out  would,  that  as  between  the  devisee 

and  the  heir,  tlie  land  devised  should  be  first  liable.     And 

the  only  question  made  there  was  between  those  parties. 

Here  there  is  a  conversion  out  and  out.     There  is  to     The  rale  is  the 
be  a  sale  at  all  events,  and  not  for  the  sole  |>uri>ose  of  ?*^®  ^^®"  *?''• 

'       ^  18    a   conTernon 

paying  debts.     The  legatees  are  infant  children,  who  out  and  out,  and 
could  not  elect,  and  who  needed  a  provision  for  mainte-  ^^^  raadue  given 

awav 

nance  and  education.     The  testator  has  elected  for  them 
and  chooses  to  provide  money,  tlie  mingled  piH>ceeds  of 
land  and  ])erishable  stock- 
Taking  it  then  to  be  a  general  pecuniary  legacy,  I  do    A  pecuniary  l^ 
not  perceive  that  it  will  make  any  difference.    The  ques-  S^^^^t'^'^ 
tion  is  between  a  ])ecuniary  legatee  and  the  next  of  kin.  testator,  is  to  be 
It  is  of  the  same  nature  with  that  before  stated  between  [fi^buraed  out  of 

the  residuum,  a* 

the  devisee  of  land  and  the  heirs  ;  only,  stronger  against  well  when  that  is 
the  distributee,  who  is  not  so  e;t*eat  a  favorite  as  the  heir.  ^^^^Pp"^  <>f»  *■ 

'  o  when  It  18  jpvcn 

The  rule  is  general,  that  legatees  of  all  sorts  are  to  be  awaj. 
satisfied  before  the  next  of  kin.  Debts  and  legacies  . 
must  be  satisfied  before  there  can  be  a  residue.  The 
remainder  after  paying  all,  is  what  constitutes  the  sur^ 
plus.  The  hasrea  natus  must  yield  to  the  hoeres  /actus  s 
because  the  testator  meant  effectually  to  give  a  part  of 
bis  projierty,  as  he  had  a  right  to  do.  He  who  claims 
by  law,  and  not  by  gift,  must  take  subject  to  the  law  and 
all  its  incumbrances,  unless  the  testator  positively  and 
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Dko.  1832.   expi*eBs]y  directs  otherwise.     He  to  wliom  a  thing  is 

p  given  subject  to  a  charge,  must  bear  it  as  against  one  to 

V.         whom  another  thing  is  given  clear  or  charge  ;  but  not  as 

Ahmstbons  against  him  to  whom  nothing  is  given,  and  who  succeeds, 
by  law,  and  without  any  intention  of  the  testator,  to  what 
is  by  law  also  subject  to  the  same  charge,  and  subject  in 
the  first  instance.  The  legatee  can  indeed  only  have 
what  is  given  to  him  ;  and  if  this  legacy  can  be  said  to 
be  a  gift  of  the  balance  of  the  proceeds  of  the  land  and 
stock,  after  paying  all  debts  out  of  those  proceeds^  then 
the  argument  for  tlie  defendant  would  be  good.  As  if 
a  particular  thing  be  given  to  A,  he  paying  JSIOO  to  B. 
or  to  my  executor,  or  estate,  or  the  like;  then  the  question 
is,  what  is  given,  or  on  what  condition.  But  that  is 
very  diffei-ent  from  the  en(|uiry,  in  what  order  is  a  gen- 
eral charge  to  be  borne  by  different  parts  of  the  estate. 
Charging  a  particular  debt  on  a  legacy,  s])ecific  or  gen- 
eral, will  attach  it  to  that  legacy  in  the  same  manner  as 
if  it  be  expressly  given,  minus  so  much.  But  these  words 
**  after  payment  of  debts"  generally,  do  not  mean  that 
tliis  legacy,  and  this  alone^  should  answer  ci*editoi*s.  It 
so  means  as  against  other  legatees  ;  but  not  as  against 
other  personalty  not  disposed  of.  The  testator  intended 
to  provide  for  his  legatees,  and  not  for  his  next  of  kin  ; 
and  the  latter  can  claim  only  upon  the  scoi*e  of  intestacy, 
in  which  case,  the  debts  must  be  paid  before  a  distribu- 
tion, unless  the  testator  lias  expressly  onlered  otherwise. 
The  words  do  not  cut  down  the  legacy,  bul  only  charge 
it.  Suppose  a  testator  says  in  the  beginning  of  his  will, 
**  after  payment  of  my  debts,  I  give,'*  &c.;  and  then 
pi-oceeds  to  devise  lands,  and  also  bequeath  {personal  le- 
gacies, specific  and  pecuniary,  and  the  residue  general- 
ly. Such  woi  fis  doiibtless  charge  tlie  lands  devised,  but 
not  in  exoneration  of  lands  descended  nor  equally  with 
the  legacies,  of  either  kind.  There  is  no  paifial  exone- 
ration of  the  personal  estate  by  tlic  iH?al,  and  as  to  the 
personalty,  tlie  order  of  liability  amongst  the  different 
parts  of  it  is  not  at  all  affected  ;  because  as  to  that,  the 
words  mean  nothing,  since  every  part  of  it  was  liable  to 
debts  before.     Pecuniary  legacies  would  still  be  subject 
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before  specific,  and  the  residue  bequeathed,  before  either;  ^'c.  1833. 
for  the  words  *'  after  payment  of  debts,"  go  also  to  it, 
and  disposing  of  it  as  a  general  residue  shews  that  it  was 
to  be  first  applied,  because  ex  vi  terminij  residue,  gene- 
rally means  what  remains  after  debts  are  paid*  Much 
more  is  this  the  case,  when  the  surplus  is  undisposed  of* 
The  argument  is  the  same«  when  those  words  '<  after 
payment  of  debts/'  arc  applied  to  a  general  pecuniary 
legacy,  in  reference  to  the  ordei*  of  liability  between  that, 
and  the  residue  or  surplus.  They  subject  that  legacy 
before  others  of  the  like  kind;  but  not  before  legacies  li- 
able in  law  before  it,  without  the  latter  be  expressly  or 
clearly  exonerated,  or  the  charge  on  the  first  be  in  terms 
that  make  it  exclusive  of  all  others.  It  is  a  question  of 
intention,  atid  leaving  a  residue  as  a  residue,  proves  the 
meaning  to  be,  that  it  should  pay  in  the  first  instance ; 
much  more  where  it  is  not  given  at  all ;  for  then  there 
is  nothing  to  shew  the  testator  meant,  that  the  law  should 
not  take  its  course  in  the  admitiistration  of  *his  assets* 
Consequently,  I  conceive  the  undisposed  surplus  is  to  be 
first  applied  in  satisfaction  of  the  debts,  and  as  there  is 
a  sulficiency  of  that  for  that  purpose,  the  petitioners  are 
entitled  to  the  whole  proceeds  of  the  land  and  stock. 

Per  Curiam. — Decree  reversed. 


JoxATiiAN  Ellis 
Roderick  Amasox,  Blake  Little  &  Elijah  Price* 

The  obligee  of  a  bond  in  suit  having  assigned  it  verbally  an  a  security  to  • 
creditor,  and  given  him  the  custody  of  it,  with  authority  to  conduct  the 
soity  and  the  obligor  with  notice  of  the  assignment,  having  paid  the  debt 
to  the  obligee  and  taken  a  release  from  him:  in  Equity  the  interest  of  the 
assignee  will  be  protected,  and  the  obligor  enjoined  from  pleading  the  re- 
lease to  the  action  at  law. 

The  bill  was  filled  in  Sept  1830,  and  charged,  that 
in  August^  1829.  the  plaintiff  became  surety  for  the  de- 
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fendatit  Roderick  Jmasoth  in  a  note  to  one  BartuSj  ibr 
2400,  and  that  -Amason  becoming  soon  afterwards  em- 
barrassed, the  plaintiff  ajiplied  to  him  to  be  counter-se- 
cijredy  and  thereupon,  Ainason  agreed  to  transfer*  and 
did  verbally  transfer,  to  bim  a  claim,  which  Amason 
then  had  in  suit  against  the  defendant  Liltle^  in  Edge- 
combe County  Court,  for  S600  ;  that  the  plaintiff  prose- 
cuted the  suit  personally,  and  at  a  subsequent  term  ob- 
tained a  judgment  in  the  name  oi  J^mason^  from  which 
an  appeal  was  taken  by  Little,  who  had  bcfoi^,  and  at  the 
triaK  notice  (hat  the  plaintiff  claimed  the  beneficial  in- 
terest in  the  suit.  The  bill  tlien  charged  the  insolvency 
of  Jimason^  and  the  payment  of  the  debt  to  Barnes  by  the 
plaintiff,  and  that  pending  the  appeal,  the  other  defen- 
dant Price^  pretended  to  have  an  assignment  fi*om  JmasoUf 
of  the  claim  on  Little,  and  that  he  and  Little  had  induced 
JSimason  to  execute  a  release  of  the  said  demand,  and  to 
attempt  to  dismiss  the  suit.  Process  was  prayed  against 
the  three,  and  an  injunction  against  using  the  i*elease,  or 
dismissing  the  suit,  or  otherwise  interfering  with  the 
plaintiff*s  receiving  whatever  sum  might  be  recovered 
at  law  from  Little*  The  bill  ilid  not  charge  any  specific 
notice  given  by  the  plaintiff  to  Little  or  Pricef  or  any 
thing  from  which  it  might  be  inferred,  but  the  plaintiff's 
participation  in  the  management  and  trial  of  the  suit  in 
the  County  Court. 

The  three  defendants  put  in  separate  answ^ers.  That 
of  Jmason  stated  the  demand  against  Little  to  be  on  his 
endorsement  of  a  n<itc  made  by  one'  Spetghtn  and  admitted 
the  assignment  to  the  plaintiff  for  the  purpose  mentioned 
in  the  bill ;  he  added*  however,  that  besides  this  claim, 
he  transferred  to  the  plaintiff  other  notes,  which  he  men- 
tioned ;  and  that  the  whole  was  intended  as  an  indem- 
nity against  the  debt  to  Barnes^  and  to  satisfy  certain 
monies  about  g  300,)  which  Ellis  then  agreed  to  pay 
for  •Anuisoiu  who  had  been  arrested  for  that  sum  on  a  ca. 
sa.;  that  Ht  court  Ellis  refused  to  pay  any  part  of  the 
2300,  b  t  8  irri'ntlered  him,  and  lie  would  have  gone  to 
jail,  but  for  the  friendship  of  Frice^  wlio  advanced  the 
amount  for  him,  and  took  a  written  assignment  of  the 
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demand  on  Littlt^  by  way  of  security  for  that  and  other  I3«c.  1832. 
debts,  for  which  he  was  ^mason*$  surety.  He  admitted 
that  he  told  Price  of  the  transfer  to  Ellis,  but  stated  also 
that  EUis  had  refuseil  to  ])erform  his  part  of  the  agi*ee- 
ment,  and  that  he  felt  himself  released  from  it  Of 
the  assignment  to  Ellis,  he  said  that  he  never  gave  no- 
tice to  Litlle^  until  he  understood  from  him  and  Friof  that 
they  had  settled,  and  Price  received  full  payment ;  and 
that  he  then  told  Littk  of  what  had  paseed  between  him 
and  Ellis  as  lie  had  represented  it  to  Price^ 

The  answer  of  Price  stated  the  transaction  between 
Jimason  and  liimself,  as  set  forth  in  the  answer  of  the 
former,  and  said  that  he  took  his  asHignment  at  Febru- 
ary Court,  18S0  ;  he  then  applied  to  EUis  for  the  note, 
for  the  purpose  of  trying  the  suit,  but  he  refused  to 
deliver  it  up,  saying  that  he  claimed  it  under  the 
transfer  to  himself;  upon  which  Price  informed  EtHs 
what  Amason  said  was  the  agreement  between  them  for 
the  discharge  of  the  ca,  sa*  which  EUis  admitted  to  be 
true,  and  finally  consented  that  the  assignment  to  Price 
should  be  preferred  to  his,  and  that  he  would  take  the 
residue  after  Price's  claims  were  satisfied.  The  suit  was 
then  tried,  and  an  appeal  taken  by  Little.  The  answer 
then  averred  in  positive  terms,  that  Price  never  at 
any  time  gave  notice  to  Little  of  the  assignment  to 
£Uu,  or  of  that  to  himself,  or  any  intimation  that 
either  lie  or  EllU  had  an  interest  in  the  claim  ;  but  that 
being  about  to  leave  the  state,  shortly  after  the  judgment^ 
he  Utile  and  Jmnson  got  together  and  they  came  to  a 
settlement,  upon  which.  Little  paid  the  full  amount  of 
the  claim,  which  was  received  by  Price  and  an  acquit- 
tance given  by  Jmason  alone  in  full  discharge  of  Littlef 
which,  he  said,  was  with  no  purpose  of  favoring  Little, 
or  taking  an  advantage  of  EUis,  but  only  to  secure  him- 
self. 

The  answer  of  Little  stated,  that  he  was  sued  to  No- 
vember sessions,  1829,  and  that  in  January  following  in 
a  conversation  with  ElliSf  he  informed  him  that  he  should 
be  pleased  if  he  could  get  the  suit  settled,  to  which  SUis 
replied,  tliat  if  he  would  pay  the  debt  to  BameSf  for 
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Dbo.  1833.  M^hich  Ellis  was  surety  foi*  Jmason,  \\e  thoiiglit  lie  could- 
^•^"^'^^^^^  get  clear:  but  iliat  he  gave  him  at  tliat  time  no  notic« 
V,  of  an  assignment  to  himself;  that  at  February  term, 
Amasoit.  Price  gave  him  notice  of  the  transfer  to  himself,  and 
shewed  him  the  written  assignment,  anil  shortly  before 
the  trial  came  on,  Pnce  and  Ellis  were  in  private  con- 
versation together,  and  in  a  little  while  Price  informed 
him*  LitUe.  that  he  and  Ellis  had  come  to  an  understand-* 
ing  that  the  suit  wa3  to  be  tried,  and  Price  was  to  be  first 
satisfied  out  of  the  recovery,  and  account  for  the  sur- 
plus to  Ellis ;  and  Price  further  informed  him,  that  ho 
had  engaged  Ellis  to  attend  to  the  trial,  as  he  was  best 
acquainted  with  the  facts.  This  defendant  denied  that 
EUis  then  gave  him  notice  of  any  interest  in  the  claim, 
and  averred,  that  from  the  transfer  to  Price  in  writing, 
he  supposed  him  to  own  it  exclusively.  He  then  stated 
the  nature  of  the  agreement  between  Amason  and  Ellis^ 
as  set  forth  by  the  other  defendants,  as  he  had  since  un- 
derstood it  from  them.  It  was  then  admitted,  that  on  the 
^6th  March,  1830.  a  settlement  took  place  between  him, 
LittUf  and  Price  and  Jlmason^  when  he  discharged  the 
whole  debt  by  p:tying  g554  to  Price^  and  the  balance  of 
1 5  or  S  20  to  ^mason  himself,  and  took  his  receipt,  which 
he  intended  to  use  on  the  trial  of  the  suit  He  denied  all 
intention  to  defraud  the  plaintiff,  and  said,  that  he  never 
.  conversed  with  A%nusoti  upon  the  subject  of  the  claim  un- 
til the  settlement,  and  ^mason  then  averred,  that  Ellis 
had  no  interest  in  it.  He  further  stated,  that  Price  was 
sued  as  surety  for  jSmason  for  another  demand,  and  that 
a  recovery  would  probably  be  effected  against  him  for 
about  S200,  wliich  Liltle,  as  the  agent  of  Price,  (who  had 
removed,)  was  to  pay.  The  insolvency  oi  ^mason  was 
fully  admitted. 

The  depositions  of  several  witnesses  proved  the  ac- 
knowledgments, at  various  times  of  JImason  in  November, 
1829,  and  thence  on  to  the  succeeding  February,  that  he 
made  a  verbal  assignment  to  the  plaintiff  of  the  note  en- 
dorsed by  LilUe  as  a  counter-security  for  his  responsi- 
bility for  the  debt  to  Barnes.  None  of  them  spoke  of 
any  further  payment  to  be  made  for  Smuson  on   the 


•UPBBMB   COURT   OF  VORTH-CAROLIVA*  ft7T 

m*  sa.  or  otherwise,  but  confined  tlie  purpose  of  the  ^^^'  1832. 
assignment  to  the  debt  due  Barnes,  which  EUis  proved  lie  ''^T'"^^^ 
had  paid.  v. 

Several  witnesses  were  examined  as  to  the  notice  to  Amaboit. 
Little.  One  of  them  proved,  that  after  hearing  Jimason 
in  November,  18^9,  acknowledge  the  assignment  to  JS//t5« 
he  also  heart!  Little,  during  the  same  week,  say  that 
jfmasofi  had  made  such  a  transfer,  and  that  he  thought 
he  should  getclear of  paying  any  thing.  Another  swore, 
that  after  the  trial  at  February,  18S0,  Little  said,  that 
they  had  got  judgment  against  liim,  and  Ellis  took  an 
an  active  part  in  the  management,  but  that  he  had  ap- 
pealed, and  thought  he  should  cast  them.  A  third  proved, 
that  in  the  spring,  Little  csivne  to  Jimason* s  and  asked  for 
him,  and  upon  some  person's  enquiring  what  he  wanted  of 
him.  he  replied,  that  he  wislied  to  see  him  about  the  debt 
he  had  transferred  to  EUis^  and  that  he  knew  they  could 
work  Ellis  about  it ;  and  a  fourth,  that  Little  shewed 
him  Amasim*s  receipt,  and  stated  that  the  suit  should  be 
dismissed,  and  Ellis  was  not  as  safe  as  he  had  thought 
himself.  He  then  observed,  that  Jimason  had  made  a 
verbal  transfer  of  the  debt  to  Ellis^  if  he  would  become 
his  surety,  but  as  soon  as  he  got  him  to  court  he  had  sur- 
rendered him,  and  then  he,  Jmasoih  was  obliged  to  apply 
to  Price^  to  whom  he  gave  a  written  transfer,  and  tliat 
the  three,  Jimasim,  Price hiui  LittlelmA  made  a  settlement, 
opon  which  he  got  a  receipt 

Bevereux  and  Mordecai,  for  the  plaintiflT. 

The  Mtomey  General  and  Gaslmif  contra. 

RuFFiNT,  Judge. — The  first  observation  called  for  by 
the  case  is,  that  the  statements  in  the  answers,  that  it 
formed  a  part  of  the  contract  between  the  plaintiff  and 
Jimason^  that  the  former  should  discharge  the  latter  from 
execution,  is  entirely  unsupported.  No  witness  speaks 
of  it,  and  the  answers  themselves  as  to  that,  go  out  of  the 
charges  of  thebill,and  bring  this  matter  forward  as  a  new 
and  substantive  defence.  The  defendants  ought  tlierefore 
to  pi-ove  it  They  have  not  been  able  by  any  body  but 
fhemsclvesy  and  their  answers  are  not  evidence  for,  any 
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Bbc^  1832.  more  than  against  each  otlicr.  The  gross  contradictions 
between  them,  (to  he  accounted  for  perhaps,  by  the  cir- 
cumstance, that  Price^s  answer  was  drawn  at  his  present 
residence  in  Alabama,)  may  be  the  reason,  anil  it  seemg 
to  be  a  good  one,  why  they  have  not  respectively  taken 
each  other's  depositions  to  tliat  and  other  parts  of  the 
case.  At  present,  their  case  is  witiiout  evidence  on  tiiis 
point. 

As  the  answers  of  the  defendants  respectively,  are  not 
evidence  against  the  others,  each  can  be  charged  only 
on  his  own  answer  and  the  de|H>sitions. 

The  fact  of  the  assignment  to  the  plaintiff,  is  distinctly 
proved  by  several  witnesses,  as  early  as  November,  18S99 
and  this  is  evidence  which  affects  all  the  defendants  as 
to  that  fact,  and  as  to  the  ])urpose  of  the  transfer. 

The  answer  of  PricCf  contains  a  distinct  acknowledg- 
ment of  notice  of  this  assignment,  qualified  indeed  by 
stating  other  terms  besides  those  alleged  by  the  plaintifi^ 
but  without  any  support  as  to  tliat  qualification.  And 
the  whole  is  put  beyond  a  doubt  as  to  him.  by  the  fact, 
admitted  by  him,  that  Ellis  had  the  paper  in  his  posses- 
sion, which  no  doubt,  caused  him  to  be  so  anxious  to  obtain 
a  written  assignment,  though  advised  by  c(»unsel  that 
a  verbal  one  would  be  equally  good  against  JSmason. — 
Under  these  circumstances,  the  subsequent  receipt  of  the 
money,  charges  him  to  the  full  extent  of  the  plaintiff's 
demands ;  that  is,  for  the  debt  paid  by  him,  and  interest 
and  reascmable  exi>enses  incurred,  or  to  be  incurred,  in 
the  prosecution  of  the  suit  at  law,  of  which  an  account 
most  be  taken.  Price  is  thus  chargeable,  whatever  may 
be  the  issue  of  the  suit  against  Little;  for  he  cannot  say 
that  Little  did  not  owe  the  debt,  though  Little  himself 
may.  Price  has  received  it,  and  he  received  it  in  trust  for 
Ellis.  But  as  that  may  not  be  an  effectual  security  to 
the  plaintiff,  he  has  also  a  right  to  proceed  at  law  against 
LiUU^  notwithstanding  the  payment  to  the  others,  if  made 
with  notice  of  Ellis^  rights,  and  in  bad  faith. 

Upon  the  que^ion  of  notice,  the  court  concurs  with 
the  counsel  for  Little^  that  it  ought  to  be  plain,  positive 
and  direct  information.    A  rumor,  or  that  which  might 
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pnt  men  upon  enquiry  in  ontinary  cases,  will  not  do  to  i>>c.  1833. 
aflTcct  a  debtor  with  notice  of  the  assignment  of  a  chose  in    ^'^T'''^^ 
action.     Debtors  ai'e  bound  to  seelc  their  creditors,  but         ^^ 
they  are  not  bound  to  search  the  world,  but  may  pay  the     AxAtoir. 
original  creditor,  unless  distinct  notice  of  the  risrhts  of  Notice  of  the  as- 

signment   of  a 

the  assignee  be  brought  home.  But  that  need  not  be  by  bond,  should  be 
proof  of  such  notice  from  the  assignee  personally,  tliough  ^^^  ^^^^]]!^ 
in  genera],  it  is  safest  and  would  be  required  except  gor  with  a  wrong- 
in   those  cases  of  palpable  collusion   to   arrange  the  J^i  payment  of  it; 

*      *  "  but  notice  may  be 

demand  with  the  sole  intent  of  defeating  the  assignment,  proved  otherwise 
Such  conduct  is  in  itself  evidence  that  a  personal  demand  ^^^  by  aperson- 

ai     communicar 

has  been  made,  or  wluitever  i«  necessary  has  been  done,   tionfrom  the  aa- 
If,  for  instance,  the  original  creditor  inform  the  debtor  "8^*^* 
that  he  has  made  a  pan)l  assignment,  and  for  tlmt  reason^ 
he  cannot  give  up  the  note  which  he  delivered  to  the  as- 
signee,  and,  in  order  to  defeat  it,  seeks  and  obtains  pay- 
ment, it  is  a  case  of  plain  fraud,  which  carries  convic- 
tion with  it,  and  dispenses  with  furtlier  proof  of  notice. 
Such  I  conceive  tiiis  case  to  be.    The  witnesses  s|>eak 
precisely  to  IAitle*s  declarations  of  his  knowledge  of  the 
plaintiff's  assignment,  and  of  his  efforts  to  get  a  receipt 
from  Ainasim.  expressly  with  tiic  view  to  defeat  it,  and 
boasting  that  he  had  done  it.     And  although  his  answer 
affects  to  deny  notice,  his   own  statements  corroborate 
the  testimony.     The  denial  is  special,  that  Ellis  did  not 
give  him  notice,  but  not  that  he  had  none  from  any  other 
person*  He  admits  too.  that  when  Price  shewed  him  his  as- 
signment, (which  Price  says  he  never  even  informed  him 
of,)  he  understood  that  Ellis  had  a  prior  claim,  but  that 
Price  and  EUis  had  come  to  some  arrangement  between 
themselves  ;  and  he  admits,  that  the  latter  conducted  the 
trial.     But  above  all,  the  circumstances  of  the  settlement 
are  convincing.     He  says,  that  he  settled  in  Marcb^ 
within  a  few  weeks  after  taking  the  appeal,  which  lia 
had  expressed  such  strong  hopes  of  prosecuting  success- 
fully, and  that  he  paid  the  full  amount  of  the  former  re- 
covery.   This  is  most  unusual  conduct  in  a  person  who 
lias  been  harrassed  at  law.     So  unusual  as  not  easily  to 
be  credited,  unless  in  making  the  settlement  with  that 
person^  bo  was  gaining  some  advantage  which  he  could 
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Dsc.  1833.  not  expect,  if  made  with  anotlier,  or  with  the  view  of 
particularly  accommodating  the  individual  with  whom 
the  settlemtMit  was  then  made,  or  defeating  another.  I 
douht  hut  little,  that  all  these  motives  concurred  upon 
this  occasion^  for  Price  seems  to  have  left  the  state  im- 
mediately, and  Little  admits  himself  to  be  his  agent ;  and 
the  purpose  was  to  put,  or  pretend  to  put  into  Frice*s 
hands  the  whole  sum,  that  it  might  he  out  of  the  reach 
of  Ellis — ail  thinking  that  Jmason^s  i^ceipt  would  defeat 
the  suit  and  consequently  defeat  Ellis,  They  settled 
upon  terms  to  suit  each  other,  and  ^mason  got  his  share, 
tiiougli  a  small  one.  Little  repeats,  that  Jinmson  then 
told  him,  that  Ellis  had  no  interest.  How  came  he  to 
make  that  enquiry?  Or  the  other  to  volunteer  the  infor* 
mation?  But  why  did  lie  not  ask  for  the  note  on  which 
he  had  given  his  endorsement  or  guaranty?  That  would 
ha\  e  been  a  much  more  efTertual  discharge  than  a  i*elease, 
and  would  have  disposed  of  the  suit  without  the  trouble 
of  pleading  and  calling  witnesses.  The  circumstances 
seem  conclusive  to  establish  his  perfect  knowledge  of  the 
plaintiff's  claim,  and  of  the  dishonest  purpose  to  embar- 
rass and  frustrate  him.  He  well  knew,  that  those  men, 
with  whom  he  was  settling,  had  not  the  right :  and  he 
ought  not  to  use  the  acquittance  obtained  from  them. 
The  injunction  must  therefore  be  continued,  and  the  par- 
ties be  at  liberty  to  move  for  further  directions  after  the 
ti*ial  at  law,  and  in  the  mean  while,  an  account  be  taken 
of  the  plaintiff's  demand. 

Per  Cltbiam. — Declare,  that  the  assignment  men- 
tioned in  tlie  pleadings  to  have  been  made  of  the  note  al- 
so mentioned  in  the  pleadings  to  the  plaintiff,  is  estab- 
lished ;  and  that  the  defendant  Price  had  notice  of  that 
assignment,  when  he  took  one  to  himself,  and  that  his 
subsequent  receipt  of  the  money  due  upon  the  note  from 
the  defendant  Little^  makes  him  a  trustee  thereof  for 
the  plaintiff.  Declare  further,  that  the  defendant 
LittlCf  had  notice  of  the  assignment  to  the  plaintiff, 
at  the  time  he  made  the  payment  mentioned  in  his 
answer,  and  that  said  payment  was  made  in  bad  faith, 
and  with  the  fraudulent  intent  of  defeating  the  plain- 
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tiff  of  the  benefit  of  the  assignment  made  to  him,  and  D^c.  183:2« 
that  tlie  plaintiff  liath  a  rights  notwithstanding  the 
said  payment  to  prosecute  the  action  at  law,  for  the 
purpose  of  indemnifying  liimself  out  of  the  judgment  for 
his  suretyship,  and  the  costs  of  prosecuting  the  said 
suit,  unless  he  be  paid  tlie  amount  of  the  said  note  by 
the  defendant  Price.  Direct  an  account  to  be  taken  of 
the  amount  due  the  plaintiff,  and  let  the  injunction  here- 
tofore granted  be  continued,  and  let  the  defendant  Little 
be  restrained  from  pleading  or  offering  in  evidence  upon 
tlic  trial  of  the  said  suit  at  law,  tlic  release  obtained  by 
him  from  the  defendant  Amason,  and  i^escrve  the  cause 
for  further  directions. 


JouN  W.  Potts  ei  al.  v.  Thomas  Trotter. 

A  trustee  who  is  obliged  to  employ  an  agent,  and  does  so  in  good  £utb,  w 
not  responsible  for  any  loss  to  the  trust  fund,  arising  from  the  subsequent 
insolvency  of  the  agent. 

This  was  a  bill  filed  by  the  plaintiffs  as  executors  and 
residuary  legatees  of  Ralph  Potts^  deceased,  against  the 
defendant,  also  an  executor,  praying  an  account  of  monies 
received  by  the  defendant  under  an  assignment  by  one 
Scoltf  of  three  vessels  and  their  cargoes,  upon  tmst  to 
pay  a  debt  due  him,  and  after  the  satisfaction  of  that,  a 
debt  due  the  testator. 

The  defendant  in  his  answer,  submitted  to  an  account, 
and  a  reference  was  made  by  the  court  of  Equity  for  the 
county  of  Beaufort,  and  a  report  was  filed  at  Fall  term 
1829,  from  which,  and  the  pleadings  in  the  cause,  it  ap- 
peared that  the  defendant,  who  resided  in  Beaufort,  had 
insured  one  of  the  vessels  assigned  to  him,  in  Norfolk; 
that  he  bad  employed  one  Armisteadf  a  man  th^n  in  good 
credit,  to  effect  this  insurance,  and  not  having  the  moneys 
had  sent  liim,  Jirmi$tead^  his  note  for  the  premium, 
which  had  been  subsequently  taken  up ;  that  ttie  vessel 
and  her  cargo  was  lost,  and  after  a  tedions  law-sait,  a 
recovery  was  effected  upon  the  policy ;  that  it  WM  ttiM 

Vol,  II.  *37 
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Dig.  1833.  discovered,  that  Jirmisiead  had  never  paid  tiie  insurers 
the  amount  of  premium*  but  was  dead  insolvent,  and  it 
had  been  de<1ucted  from  the  amount  i-ecovered.  The 
commissioner  allowed  the  defendant  the  amount  thus 
paid  by  him  to  Jirmisteadf  and  charged  him  with  only 
the  nett  sum  received  from  the  insurers.  The  plaintiflTs 
filed  several  exceptions,  whicli  it  is  unnecessary  to  state, 
further  than  that  the  first  presented  the  question  as  to 
tbepj-opriety  oftheabove^llowanceof  the  commissioner. 

Oastofif  for  the  plaintiffs,  moved  at  this  term,  to  be 
allowed  to  file  additional  exceptions,  supporting  his  mo- 
tion by  a  reference  to  the  report,  and  the  exaggerated 
amount  of  sundry  allo\vances  made  the  defendant,  to 
which  he  intended  the  proposed  exceptions  to  apply. 

Hogg  and  J.  H.  BryaUf  for  the  defendant. 

RuFFiN,  Judge. — ^I'he  first  exception  of  the  plaintiff 
is  founded  on  the  idea,  that  as  the  pi*emium  of  insurance 
was  deducted  by  the  insurers  when  they  paid  the  loss. 
Trotter  cannot  be  allowed  for  it  again  as  having  been 
previously  paid  to  JirmUtead. 

Jirmisltad  was  the  agent  of  Trotter  to  effect  the  insur- 
ance ;  to  whom  the  latter,  not  having  the  money  by  him 
sent  his  note  for  the  amount ;  and  instead  of  paying 
Trotter*s  note  to  the  com]iany,  he  kept  it  and  gave  his 
own.  Trotter  in  due  time,  remitted  cash  to  take  up  his 
note,  but  Jirmistead  did  not  pay  it  to  the  insurers,  and 
converted  it  to  his  own  use.  When  the  loss  afterwainls 
ai-ose,  the  amount  of  Armistead^s  notes  for  the  pi*emium 
was  taken  out  of  the  sum  assessed  for  loss,  according 
to  the  usage  in  such  cases  ;  and  was  lost  to  all  parties 
by  the  failure  and  death  of  Jrmistead. 

Trotter  was  under  the  necessity  of  employing  an  agent 
to  effect  the  insurance,  and  the  evidence  is,  that  ^rnds' 
lead  was  in  good  credit,  both  in  point  of  ability,  and 
personal  character.  It  was  in  the  usual  course  to  send 
him  the  money  to  make  the  payment  subsequently,  nor 
does  it  appear  tliat  Trotter  knew  or  had  i*eason  to  sus- 
pect that  payment  bad  not  been  made  to  the  insurers, 
until  the  failure  o(  Jlrmistead  and  the  loss,  had  both  hap- 
pened*    TfVtter  acted  in  good  faith  and  in  the  common 
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course  of  those  who  have  to  eflPect  insurance  at  other  ^^o- 183!^« 
places  ;  and  is  entitled  to  a  credit  for  the  money  paid  to    ^'^^'^^^'^^ 
Jtrmistead.     Some  difficulty  has   been  made  upon  the        **™ 
question  of  fact,  whether  Trotter^s  note  to  Jrmistead  was    T»ottm. 
for  the  premium.     But  there  seems  no  reason  to  doubt 
that.     The  sums  do  not  agree  precisely ;  but  are  so 
near  that  a  small  commission,  postage  and  the  like, 
might  make  the  difference.     And  it  seems  certain  that 
Traiier  must  have  given  that  note,   or  another  sum  in 
cash,  to  jgirfnistead  for  the  notes  of  the  latter,  which 
were. given  for  the  insurance.    Money  was  not  paid  to' 
the  insurers,  but  Armutead?s  notes  were  deposited  as  a 
security.    How  were  they  obtained?    Mmistead  would 
not  have  given  them  without  a  counter  security  from 
Troiier.     That  he  had  in  Trotter^s  note  to  him  and  the 
subsequent  payment.    The  first  exception  is  therefore 
overruled. 

The  counsel  for  the  plaintiff  has  applied  for  leave  to 
file  fusther  exceptions.     This  application  is  not  founded    a  par^baviM 
upon  an  affidavit  setting  forth  any  s|)e(cial  grounds,   as  filed  exoeptums, 
surprise  or  accident,  which  prevented  him  from  except-  StLd^to^artSd 
ing  to  the  items  now  objected  to,   when  he  excepted  to  them,  unkn  ori« 
others ;  but  merely  on  the  unreasonableness  of  the  al-  ^^^o^pSng 
lowances  themselves.     The  application  must  be  refused,  them  by  accident 
The  order  of  proceeding  is  essential  to  a  right  decision.  ^  ^"'P"*' 
Parties  have  a  right  to  know  the  points  in  controversy, 
and  the  court  has  a  right  to  require  that  their  attention  ^ 

shall  be  directed  to  the  questions  to  be  contested.  The 
same  reasons  which  would  prevent  the  court  from  look- 
ing into  the  accounts  without  any  exception,  forbid  an 
exception  to  be  now  taken  upon  such  agronnd  ;  for  that 
would  be  to  leave  the  whole  matter  open  to  the  last  mo- 
ment* and  would  be  a  surprise  mi  the  other  party,  and  a 
great  inconvemence  to  the  court.  Exceptions  must  be 
taken  at  the  proper  time,  and  parties  must  know,  that 
the  court  cannot  take  care  of  them,  if  they  will  not  take 
care  of  themselves. 

Per  Curiam. — Let  the  first  exception  of  the  plaintiflh 
be  overruled,  and  their  motion  to  file  additional  excep- 
tionsi  be  disallowed. 


MA  EqUITT  CASES  ARGUED  A5D  DETEEMIHED  IN  THE 

Die.  1833. 

The  Bank  or  Nbwbern  r.  Henry  A.  Jones  et  al. 

Where  two  crediton  obtained  judgments  against  their  common  debtor,  at 
the  same  time,  and  the  derk  wrongfully  issued  an  execution  to  one  of 
them,  whereby  the  other  obtained  a  priority  ;  in  the  absence  of  a  frandu- 
lent  combination  between  the  clerk  and  the  creditor  thus  preferred,  a 
court  of  Equity  will  not  deprive  the  latter  of  the  advantage  he  has  thus 
gained. 

The  bill  which  was  filed  in  Graven,  charged*  that  writs 
of  sdrefadas^  returnable  to  the  August  sessions,  1829, 
of  Craven  County  Coui*t,  issued  against  the  heirs  otJohn 
Sarvey^  upon  two  judgments  obtained  by  tlie  platntiflTs 
against  Jiary  Harvey,  a  defendant,  his  administratrix, 
in  which  the  issue  of  fully  administered  had  been  found 
for  the  defendant,  ^vhcreby  tite  plaintiffs  sought  to  sub- 
ject  the  real  assets  of  the  intestate  in  the  hands  of  his 
heirs  ;  that  at  the  same  term,  a  similar  scire  facias  is- 
sued upon  a  judgment  in  favor  of  tlie  defendant  Jones; 
that  /antes  O.  Slanlyf  tlio  clerk  of  the  County  Court, 
and  ak»o  a  defendant,  was  one  of  the  heirs  otJohn  Harvey  f 
and  the  agent  of  his  administratrix ;  that  judgments  were 
rendered  for  the  plaintiffs  in  those  suits  at  the  return 
term  ;  but  that  some  of  the  heirs  of  the  intestate  being 
infants,  appeared  by  their  guardian,  the  defendant  i^ry; 
that  a  combination  had  been  formed  between  the  defen- 
dants Jones  and  Stanly,  to  give  the  former  a  preference, 
so  that  he  might  obtain  satisfaction  from  the  real  assets 
of  the  intestate,  to  the  prejudice  of  the  plaintiffs  ;  that  in 
execution  of  this  combination,  the  defendant  8tanly\  as 
clerk  of  the  County  Court,  and  agent  of  the  defendant 
Jdary^  made  an  entry  upon  the  record  of  the  judgments 
in    favor  of  the  plaintiffs  that  execution  thei*eon  was 
staid  according  to  law,  and  on  that  of  the  defendant 
Jmi:!^  juidgment,  that  the  stay  of  execution  was  waived 
by  the  defendants,  and  immediately  afterward  issued  a 
writ  of  Jieri  facias €in  the  latter  judgment ;  that  the  plain- 
tiffs then  demanded  writs  otjieri  facias  upon  their  judg- 
ments, which  were  refused  because  of  the  stay  above- 
mentioned  ;  that  all  the  parties  desiring  to  have  their 
rights  ascertained,  it  was  agreed  to  present  the  questions 
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between  them  to  the  Judge  of  the  Superior  Court  of  Bkc.  lass. 
Craven ;  that  accordingly,  at  the  ensuing  term  of  that    '-^'■^^'^*^^ 
court,  the  plaintiifs  applied  for  a  mandamus  to  the  defen-    Niewssmir 
dant  Stanly^  commanding  him  to  issue  ^^  rits  of  ^eri /a-         v. 
cta«  upon  the  judgments  in  tlieir  favor,  or  if  they  could 
not  succeed  in  this,  that  a  supersedeas  might  issue  as  to 
the  execution  of  tite  defendant  Jones  ;  tliat  the  Judge  of 
the  Superior  Court  refused  the  mandnmus^  but  awarded 
the  supersedeas,  from  which  order,  both  the  plaintiffs  and 
the  defendant  Joves  appealed  ;  that  at  December   term, 
1830,  of  the  Su|u*eme  Court,   the  orders  made  in  the 
court  below  wei*e  reversed,  and  the  mandamus  directed 
to  be  issued  an<i  the  supersedeas  set  aside  ;  (^Vide  2  Dev. 
Bep.  476.)  that  while  this  litigation  was  pending  iu  the 
Supreme  Courts  the  defendants  Joues  and  Sianly,  in  the 
prosecution  of  their  combinaton*   had  issued  and  had  a 
levy  returned  upon  theji./a.  of  the  former,  so  that  when 
tlie  plaintiffs  only  had  writs  o^  fieri  facias  ujion  their  judg- 
ments, the  defendant  Jones  had  a  venditioni  exponas  upon 
his,  and  that  thereby  he  had  obtained  an  unjust  and  in- 
iquitous priority  over  them.     The  bill  then  charged  that 
the  defendant  StuiUy  was  insolvent,   and  unable  to  an- 
swer to  the  plaintiffs  for  any  judgment  they  might  re- 
recover  against  him,  and  that  if  they  were  driven  to  an 
action  upon  his  official  bond,  the  damages  which  they 
might  recover  wduld  be  an  inadequate  compensation  to 
them,  and  prayed  a  discovery  and  an  injunction  against 
a  sale  under  the  venditioni  exponas  in  favor  of  the  defen- 
dant Jones*  and  that  he  might  be  C4>mpcUed  to  waive  the 
priority  he  had  obtained,  and  take  out  a  f.  fa^  bearing 
even  teste  with  that  of  the  plaintiffs. 

The  defendant  •Mary  Harvey*  iti  her  answer,  denied 
any  fraudulent  contrivance,  cither  by  herself  or  by  her 
agent,  the  defendant  Stanly*  But  Hhc  admitted  that  she 
was  desirous  of  giving  a  preference  to  the  defendant 
Jones,  who  was  a  creditor  of  her  intestate,  and  had  re- 
ceived but  a  small  portion  of  his  debt,  whereas  her  in- 
testate was  but  a  surety  for  the  debts  due  the  plaintiffs^ 
who  bad,  from  the  personal  estate  received  a  large  por- 
tion of  tlieir  claim ;  that  under  these  cit*cumstanccs,  she 
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Die.  1832.    instructed  her  agent  and  hep  counsel  to  give  the  defen- 

^"^^'"^^"^^     dant  Jones  a  preference,  provided  it  could  be  legally  and 

NxwBBXK    honestly  done ;  that  being  ignorant  of  the  mode  by  which 

'^'         this  could  be  effected,  she  had  taken  no  part  in  the  ar- 

i*angement  of  it,  but  had  sanctioned  what  had  Jbeen  done 

by  her  agent  and  counsel. 

The  defendant  Stanlji^  in  his  answer  stated,  that  being 
the  son-in-law  of  the  defendant  Mary^  he  had  aided  her 
in  administering  the  effects  of  her  intestate ;  that  be  had 
no  consultation  with  the  defendant  JentSf  or  the  defen- 
dant Jlary^  as  to  any  plan  by  which  the  former  might 
obtain  apriority  over  the  plaintiffs;  that  the  first  lie 
knew  of  such  an  attempt^  was  from  a  suggestion  of  the 
administratrix,  that  she  wished  it  might  be  done,  as  the 
debt  o{  Janes  was  for  services  rendered  her  intestate,  and 
that  of  the  plaintiffs'  was  founded  on  his  being  asurety  to 
them  for  another  pei*son  ;  that  all  the  judgments  men- 
tioned in  the  bill  when  entered  up,   were  accompanied 
with  an  entry  of  a  stay  of  execution  for  twelve  months, 
which  had  been  universally  the  pi*acticc  in  that  court  for 
twenty  years;  that  afterguards,   and  during  the  same 
term,  the  attorney  of  the  heirs  of  the  intestate,   by  an 
entry  in  his  own  hand-writing,  made  with  his  consent 
as  one  of  the  heirs,  waived  the  stay  of  execution  as  to 
the  judgment  of  the  defendant  Jones;  that  after  the  Au- 
gust term,  1829,  of  the  County   Court  of  Craven,  Ac 
defendant  Jones  called  at  his  office  and  enquired   what 
was  the  situation  of  his  suit  against  the  heirs  of  John 
Harvey;  and  upon  being  informed  of  the  facts  above- 
menttonedy  requested  him  to  make  out  a  writ  of  Jim /a- 
das  upon  the  judgment,  and  hand  it  to  the  sheriff,  which 
/     was  done  according  to  tiie  established  custom  of  the  of- 
fice ;  that  afterwards  he  was  applied  to  by  the  counsel 
of  the  plaintiff  for  writs  of  Jieri  facias  upon  their  judg- 
ments, which  he  declined  issuing,  because  of  the  entry 
above-mentioned,  whereby  executions  thereon  were  stay- 
ed ;  that  the  counsel  thereupon  gave  him  in  writing,  no- 
tice to  do  so,  which  was  accompanied  with  the  reasons 
upon  which  it  was  thought  the  plaintiffs  were  entitled ; 
but  that  he  still  doubled  of  the  propriety  of  issuing  the 
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executions,  and  being  apprised  that  the  question  would  Bm.  1833 
be  presented  to  the  next  Superior  Court,  he  concluded 
that  it  was  safest  for  him  to  await  the  decision  which 
would  then  be  made,  especially  as  if  it  should  be  in  favor 
of  the  plaintiffs^  they  would  not  loose  their  priority,  if 
their  executions  were  issued  after  the  next  term  of  the 
Superior  Court ;  that  after  the  refusal  of  the  judge  to 
award  a  mandamuSf  tlie  plaintiffs  applied  to  the  County 
Court  for  an  order  upon  the  clerk  to  issue  their  execu- 
tions, which  was  also  i*efused.  He  denied  all  combination 
with  the  defendant  Jones^  and  averred,  that  but  for  the 
entry  waiving  the  stay  of  execution  in  his  case,  be  should 
not  have  issued  one  on  his  judgment. 

The  defendant  Jbnes,  also  denied  any  combination^and 
averred  that  he  did  not  know  of  the  entry  waiving  tho 
stay  of  execution  on  his  judgment,  until  after  the  term 
of  the  County  Court  when  it  was  made,  and  that  he  had 
before  that  time,  no  expectation  of  having  a  priority  given 
him ;  that  after  the  tej'm  of  the  County  Court  at  which 
the  judgment  was  entered  up,  he  calicd  at  the  clerk's 
office,  and  ascertaining  the  facts,  he  ordered  out  an  ex- 
ecution upon  liis  judgment.  He  expressly  denied  any 
agreement  to  submit  the  question  to  the'  Superior  Court, 
or  in  any  way  to  injure  the  priority  which  he  had  gain- 
ed. He  stated  that  for  the  purpose  of  preserving  his 
priority,  he  had  his  Ji.  fa,  returned,  and  sued  out  a  veftclt- 
iioni  exponaSf  and  that  he  forbore  to  press  a  sale,  because 
he  was  advised  tliat  he  might  postpone  it  and  not  there- 
by loose  his  priority. 

A  replication  was  filed  to  the  answers,  but  no  deposi- 
tions taken.  Co])ies  of  the  reeord  of  the  several  judg- 
ments were  filed  as  exhibts. 

By  an  interlocutory  order,  the  sheriff*  was  directed  to 
sell,  and  pay  the  amount  into  the  office  of  the  clerk  and 
master. 

QmtoUf  for  the  plaintiff^. 

jr.  iOr,  Bryan^  for  the  defendant  Jones. 

W.  C.  Stanly f  for  the  other  defendants. 
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Dec.  1832.  RijFFi!7.  Judge. — Tlic  form  of  the  proceedings  at  law 

^^"^^^*^  gave  to  tlK*  dofendaiit  Jones,  tlie  advantage  of  acting  on 

NswBEBK  his  exerution  before  the  plaintiffs  could  regularly  com- 

^*     .  muiiicatc  to  tlic  County  Court  the  judgment  of  this  court 

JoNBs  et  al.  . 

upon  the  several  appeals  mentioned  in  the  pleadings. — 

Tlie  bill  does  not^  and  could  not  properly  complain  of 

that  in  itself.     But  it  alleges  that  there  was   ^n  agree- 

An  agreement  ment  or  understanding,  that  the  rights  of  the  parties 

between  two  ere-  t>  j 

ditors,  to  refer  the  should  then  abide  the  opinion  of  the  court  upon  the  ques- 
decitaon  of  their  ^|qjj  ^vhethcr  the  parties  wei'e  originally  equally  entitled 
will  in  equity, '  to  immediate  execution.  Such  an  agi'eement  would  cer- 
preventeither  of  ^j^j^,       j^.^^l,^  plaintiffs  the  equity  claimed   by  them. 

them  from  acqui-  .^   o  i  i       ^  y 

Ting  a  prionty,  The  conduct  of  Jones^  in  not  selling  pending  the  ap|)eal9 
pending  the  refer-  a(f,n.(is  by  itself,  a  fair  ground  to  infer  such  an  agree- 
ment But  that  is  the  only  evidence  of  it,  and  that  in- 
ference is  entirely  rebutted  by  the  express  and  positive 
denial  by  tliis  defendant  of  such  an  agreement  or  any 
other,  by  which  would  be  given  to  the  judgment  of  this 
court,  any  other  effect  than  by  its  own  force  it  would 
have.  His  appeal  from  the  order  of  a  supersedeas^  left 
him  at  liberty  to  continue  his  process  of  execution.  He 
did  continue  it  pending  the  appeal,  for  the  purpose, 
as  he  says,  of  preserving  the  preference  he  then  supposed 
himself  to  have.  He  admits  he  did  not  proceed  to  a  sale, 
but  he  avers,  that  he  refrained  solely  upon  the  ground, 
that  the  judgment  might  be  against  him,  and  not  because 
of  a  new  contract,  of  which  he  denies  the  existence  alto- 
gether. 

It  is  however,  chiefly  insisted  for  the  plaintiffs,  tliat 
there  was  a  combination  of  the  defendants  to  give  Jones 
an  undue  preference,  by  entering  the  judgments  in  such 
manner  as  would  apparently  justify  the  clerk  in  refusing 
to  issue  the  execution  of  the  bank,  and  in  issuing  that  of 
Jones  immediately,  and  that  accordingly  Stanly  did  so 
act  in  reference  to  the  executions. 

It  is  to  be  consider*ed,  how  the  facts  assumed  in  this 
proposition  are  in  reality,  and  also  how  far  the  conclu- 
sions of  law  arc  correct. 

Supposing  that  it  were  in  tlie  power  of  the  parties  to 
give  the  preference  alleged^   it  becomes  a   question^ 
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(witlioHt  naw  a<Wertiiig  to  the  official  character  of  Mr*   !>■€•  1833. 
Stanigf)  whether  a  court  of  Equity  could  reliere  against    ^^^^^^^^ 
it     It  is  quite  unnecessary  at  this  day,  to  discuss  the   Ns^wbbkx 
considerations  which  may  in  conscience  justify  the  sa-         '^* 
tisfactioii  of  one  creditor*  to  the  total  disapjpotntment  of 
another;  or,  on  the  other  hand,  review  tlie  argunieiita    If  a  debtor  can, 
upon  which  courts  of  Equity  ha?e  adopted  the  maxinny  creator aprfori^l 
that  equality  is  equity.     It  is  perfectly  settled,  that  at  acourtof  £qui^ 
law,  an  insolvent  debtor,  or  his  executor  or  heir,  may  ]^  \f^  ^oing 
pay  which  creditor  he  chooses.     This  court  acts  »|M)n  "<>• 
its  own  maxim,  when  called  on  to  apply  a  fund,  the  sub- 
ject of  its  own  exclusive  jurisdiction..    But  it  has  never 
been  able  to  restrain  the  exercise  of  the  power  at  law. 
This  is  not  because  it  is  a  just  riglit  of  the  person  exer- 
cising the  power.     He  may  perhaps  have  acted  against 
sound  morals.    Possibly  the  disappointed  creditor  may 
be  an  infant  ward,  or  otherwise  the  most  meritorious.  Or 
{lei'haps  nothing  may  justify  tiie  dealing  with  an  unequal 
hand  with  creditors.     Yet  it  is  allowed  to  stand  here^ 
when  tlie  law  i»ermits  it.     Why?  Only  because   the  fa-  vonSc^itw^ 
vpred  jierson  has  got  nothing  that  was  not  due  to  him«  nothing  but  what 
Being  a  just  creditor,  he  can  with  a  safe  conscience  keep  ^c^*  "***  ^ 
as  much  of  Iiis  debt  as  he  can  get     There  is  no  equity 
against  him.     Eacli  creditor  takes  care  of  himself,^  and 
is  not  cliarged  with  the  iiitei*est  of  tiie  othert  when  therQ 
exists  between  them  no  other  connexion  but  that  of  being 
the  several  creditors  of  the  same  insolvent    The  mere 
fact  of  the  preference  of  Jones,  if  such  had  been  gained 
by  the  method  of  letting  the  judgments  pass,  does  not 
render  him  liable  to  share  with  the  plaintiffs. 

But  in  truth,  no  such  preference  was  obtainedt  however 
it  may  have  been  designed.  No  doubt  that  was  the  design  Where  iwoene 
of  the  defendants  Mrs.  Harvey  and  Mr.  flf/aiiiy .  But  the  ILtiUedto^^S 
attempt  proved  ineffectuaL  The  opinion  of  tlie  Supreme  tions,  and  th* 
Court  determines  conclusively,  that  notwithstandii^  the  sue  in  favor  of  om* 
forms  of  entering  up  the  j.udgments,  the  bank  wna  enti-  ^^™'J^Jf^ 
tied  to  immediate  execution  as  well  as  Joii#«*    The  plain-  *  ^^*^      ^^ 


enoe. 


tiffs  might  have  demanded,  and  did  demanA  ei^ecatiim 
forthwith,  and  after  the  decision  of  the  Supreme  Court, 
i  again  demanded  it  « 

Vol.  II.  *38 
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Die.  1832.  To  these  demands,  the  clerk  returned  positive  denials, 
^•^^^^^^^  although  At  the  time  of  the  last  he  was  informed,  not 
Nx^wBEBv    officially,  of  the  opinion  of  this  court. 

"»•  I  tliink  tlie  case  is  reduced  to  the  single  enquiry,  how 

JiMfi»  ct  al.   ^^^^  denials  and  the  subsequent  conduct  of  the  parties 
affect  them  respectively. 

There  is  nothing  to  charge  Mrs.  Harvey  with  a  know- 
ledge, much  less  a  concurrence  in  tliis  part  of  the  trans- 
action. 

The  acts  of  the  clerk  are  plainly  wrongful.     He  was 
guilty  of  an  official  malfeasance,  and  is  responsible  for  it. 
It  is  insisted  further,  that  the  defendant  Jone^  cannot, 
with  a  safe  conscience,  take  benefit  from  that  wrong. 
And  u  seema       '^  there  Were  evidence  that  Jones  participated  in  the 
that  Uie  creditor  wrong,  by  advising  or  procuring  the  clerk  to  refuse  the 
SSwT Sf^c^  plaintiffs  an  execution,  it  would  be  necessary  to  consider 
unlesB  perhaps    the  effi^t  of  such  active  interference.     Perhaps  it  might 
MuMd*^cl©A  ^^  distinguished  from  the  common  case  of  a  sheriff  pay- 
not  to  iflsue  the  ing  money  upon  indemnity,  or  otherwise,  to  an  execu- 
execatton  o     e  ^.^^  creditor,  who  was  not  entitled  ;  in  which,  the  she- 
riff is  clearly  liable,  but  in  whicli,  there  is  no  adjudica- 
tion of  relief  at  law  or  in  equity,  as  between  the  ci*editors. 
If  there  were  a  remedy  for  the  one  crexlitor  against  the 
other,  it  would  seem  to  be  at  law,  and  upon  this  ground, 
that  one  had  received  more  than  by  law  he  was  entitled 
to.    But  no  case  of  the  sort  is  found  ;  nor  any,  where  the 
satisfied  creditor  has  been  made  to  reimburse  to  the  she- 
riff, the  money  he  has  been  compelled  to  pay  to  tlie  other 
creditor.    In  other  words,  tlie  sheriff  acts  upon  his  own 
responsibility,  and  must  answer  without  reference  to  in- 
advei'tence  or  mistake  on  his  part,  or  he  must  provide  an 
indemnity  for  himself  by  contract    I  do  not  perceive 
any  solid  distinction  between  the  two  case43.    But  this 
cause  does  not  at  all  depend  upon  that  analogy,  and  is 
decided  without  reference  to  the  rights  and  liabilities 
which  might  arise  upon  a  state  of  facts,  shewing  a^i  ac- 
tive participation  in  the  refusal  to  give  tlie  plaintiffs 
iheir  execution. 

The  least  incitement  or  suggestion  -  on  the  part  of 
Jone9  to  the  clerk  to  that  effect,  is  explicitly  denied  by 
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JoneSf  and  disclaimed  by  Stanly.    All  the  former  did,    I>sc.  1832, 
was  to  sue  out  bis  own  execution.     That*  he  had  a  right    ^'^^'^^^^^ 
to  do.    He  did  not  interpose  the  slightest  obstacle  in  the    NiwaKsir 
way  of  the  other  creditor.     There  is  no  fault  in  Jones  in   *     ^'    ^ 
this  respect.     It  is  that  of  the  clerk  exclusively.  What- 
ever aid  a  sense  of  private  justice  may  prompt  Jones  to 
extend  to  Sianliff  upon  the  score  of  tiie  benefit  accruing 
to  him  from  the  others  default,  I  do  not  see  that  he  is 
liable  to  either  party  upon  legal  principles.     For  Stanly 
avows,  th^t  he  acted  on  his  own  opinion ;  and  it  is  to  be 
collected,  that  if  Jones  had  requested  tiie  clerk  to  issue 
the  plaintiflf's  execution,  he  would  likewise  have  refused, 
because  he  thought  it  to  be  his  duty  to  refuse.     As  a 
creditor  preferred,  and  even  improperly  gaining  a  pre- 
ference by  the  default  of  the  officer  under  these  circum- 
stances, the  plaintiffs  have  not  an  equity  against  Jones  ; 
because,  lie  has  committed  no  wrong,  and  because  they 
have  a  direct  and  complete  remedy  against  the^  officer  His  only  nmedy 
himself.     The  question  is  not  one  of  loss  between  tlie  SaiXn/rf  tt^ 
creditors^  for  neither  of  them  can  lose  any  thing.     The  deik. 
question  is  between  Jonts  and  the  officer — which  of  them 
shall  pay  the  sum  to  the  plaintiffs,  acknowledged  by  all 
to  be  due  to  them.     And  upon  that,  in  the  actual  state  of 
tiie  case,  I  think  tliere  can  be  no  doubt ;  even  should  the 
law  be  different  had  Jones  been  accessory  to  the  official 
malfeasance. 

It  was  slightly  intimated  in  the  argument,  that  the 
action  against  the  clerk,  might  jirove  to  be  an  inefficient 
remedy  ;  because  it  is  a  question  of  damages,  and  the 
jury  might  be  influenced  by  circumstances  improperly 
deemed  by  them  to  be  in  mitigation.    That  would  be 
equally  an  objection  to  every  assessment  of  damages. 
But  if  it  could  in  any  case,  it  cannot  have  an  effect  here, 
because  this  is  not  the  case  of  a  vindictive  action,  but  And  Uitf  mMnue 
there  is  a  fixed  measui-e  of  damages,  namely,  ;the  actual  ^^JjS'^^JS^ 
loss  sustained  by  the  misconduct  of  the  clerk.     Damages  tained  by  his  mis., 
in  such  a  case,  may  be  aggravated  by  corrupt  motives,  J^^S^'tf^ 
but  tliey  cannot  be  reduced  below  a  real  compensation  motivM, 
for  the  injury  in  fact  sustained.    A  ministerial  officer  is 
\  paid  as  well  for  his  responsibility  as  his  time  and  labor. 
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]>ic.  163$.    and  mu0t  therefore  answer  far  all  the  consequences  of 

^'^'^^^^"^^    his  default  to  the  full  extent     The  n(ainrtilR9  then  have 

jfBwvBmir    svstained  no  loss,  as  between  them  and  Janegf  to  be  made 

"^^         wp  4icit  of  his  gains.    The  plaintiAs  have  an  adeqoate 

remedy  against  another  fierson,  for  their  wiioie  loss. 

To  meet  this  view  of  the  case,  the  Mil  further  chaises 

the  insolvency  of  Staniff.    I  do  not  pretend  to  say  how 

that  might  operate,  if  we  could  find  the  fact  to  be  as  al- 

S^^*'  S^  ^e  *******    ®"*  ^^  "*"**  ^^^  ^  *•  ^  otherwise.     The  pcr- 
deik  and  hu  SOTO-  sonal  insolvency  of  the  clerk,  does  not  materially  im- 

S?  SflS^^  ?*••*  ^^  secmrity  of  a  demand  fonnded  on  his  official  con- 
ifu^  duct.     He  is  required  to  give  bonds  with  approved  sore- 

ties  annual!} .  v.ud  these  are  all  cumulative  securities  up  to 
the  breach.  It  appears  from  tlie  pleadings,  that  Stanlf 
has  been  in  office  many  years,  so  that  it  is  next  to  im- 
possible, that  insolvency  should  run  through  his  sureties* 
and  to  the  present  purpose,  tlieir  solvency  is  his* 

It  is^eopinion,  thei*efore,  of  the  court,  that  the  plain- 
tiffs  have  adequate  remedy  at  law  against  the  defendant 
8tanlyf  and  that  the  bill  be  dismissed  with  costs. 

P£R  Curiam. — Birr  dismisseb. 


WirriAM  Hunt  v.  Edwin  Bass  el  aL 

A  doed  obtained  bj  «iii6ties  for  their  indemnity,  under  a  threat  of  legs^ 
procew  in  case  of  refusal,  cannot  be  let  aside  by  the  bargainor  ibr  duresd 
in  its  execution. 

The  case  made  by  the  bill,  answers,  and  proofe,  was, 
that  the  plaintiff,  having  been  appointed  the  administra^ 
tor  of  Coffield  Bass^  a  half-brother  of  the  defendants 
Sdtvin  and  Gideon  Ba$Sf  whose  mother  he  had  married, 
bad  given  the  defendant  Qideon  and  Matthew  ShfkeSf  also 
a  defendant,  as  his  sureties  ;  that  he  had  received  of  the 
assets  of  his  intestate,  abont  jSSOO.  Soon  after  his  mar- 
riage, he  discovered  tliat  his  wife  had,  by  a  settlement 
made  before  it  took  place,  but  without  his  knowledge^ 
conveyed  three  negroes  to  her  children  by  her  first  has- 


bMid,  of  which  the  intestate  was  one.  The  plaintiff  filed  dm.  1833. 
a  bill  to  set  aside  that  setdement,  and  by  the  advice  of 
his  counsel,  procured  his  letters  of  administration  to  be 
revirfced,  and  one  Sdfnmonds  to  be  appointed  admmistra- 
tor«  The  next  of  kin  of  the  intestate  were  his  brothers 
and  sisters  of  the  whole  and  half-blood,  among  the  latter 
of  which,  were  the  defendants,  Edwin  and  Gide&fi  Bass. 
Before  tiie  letters  to  the  plaintiff  were  revoked,  he  had 
made  payments  which  reduced  the  amount  due  from  him 
to  the  next  of  kin.  At  February  term,  1 828,  of  Nash 
County  Court,  the  plaintiff  came  to  the  court-house, 
where  he  got  very  much  intoxicated,  and  lost  a  large 
aum  of  money  at  cards.  Ttie  defendants  Sykes  and  Gi* 
deon  Ba$8f  hearing  of  this,  demanded  counter-security, 
which  the  plaintiff  gave  them  liy  conveying  his  land  and 
personal  property,  Including  the  thi-ee  slaves  in  dilute 
between  hifn  and  the  next  of  kin  of  CijffUUt  Bass^  to  the 
defendant  Sdwith  in  trust  to  indemnify  them.  Befi>re  the 
plaintiff  consented  to  do  this,  his  sureties  threatened  to 
take  instant  measures  to  have  his  accounts  closed,  and 
the  balance  collected.  A  sale  of  the  property  conveyed 
to  the  defendant  Edwin^  was  by  him  advertised  for  the 
15th  of  March  following,  at  the  plaintiff's  house,  but  was 
not  known  to  either  the  plaintiff  or  to  Sy^es/ until  with- 
in a  few  days  of  that  time.  On  that  day,  the  plaintiff 
requested  that  the  sale  might  be  jmstponed  to  the  next 
court-week,  which  being  refused,  he  asked  that  his  ad- 
ministration account  might  be  settled,  in  order  to  prevent 
the  trustee  from  selling  fm*  an  amount  exceeding  the 
balance;  this  was  also  refused,  and  the  sale  proceeded, 
when  two  negroes  which  had  cost  the  plaintiff  S800, 
were  sold  to  Edmund  and  Jbaac  Bass,  bi*othcrsof  jSiftrm 
and  QideoHf  for  S477.  After  this,  the  plaintiff  told  the 
trustee  tiiat  the  amount  raised,  was  suiBcient  to  pay  the 
balance  due  by  him  to  the  next  of  kin  of  Cqffield  Bass, 
and  begged  that  any  farther  sale  might  be  postponed  un- 
til he  could  settle  with  Hamttumds,  who  was  present : 
which  was  refused,  and  the  negroes  in  dispute  between 
the  plaintiffs  and  the  next  of  kin,  were  then  offered.  The 
\         plaintiff  earneiErtiy  requested  that  they  might  not  be  sold, 
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Dsc.  1832.    as  the  doubt  respecting  the  title  to  them  would  prevent 
^■^7*^^^^    them  from  bringing  their  value,  and  in  lieu  of  selling 
V.  them,  he  asked  that  otiier  property,  the  title  of  which 

Bass.  .  <^a8  clear,  might  be  sold.  But  while  the  ])laintiff  and  a 
friend  were  endeavoring  to  effect  a  settlement  with  Ram* 
nuondSf  these  slaves  were  sold  at  about  one  tentli  of  their 
value,  and  purchased  by  one  Jlfoore,  with  whom  the  JSos^'^ 
quarrelled  for  bidding,  and  who,  in  the  course  of  a  few 
days  transferred  his  purchase  to  the  defendant  Edwin* 
All  the  negroes  purcliased,  were  held  on  the  joint  ac- 
count of  the  defendants  Edwin  and  Gideon,  and  such 
otliers  of  the  next  of  kin,  as  chose  to  claim  an  interest 
in  them,  rather  thun  to  receive  their  share  of  tlie  surplus 
in  money. 

The  bill  chai*ged,  tiiat  the  deed  of  trust  had  been  ob- 
tained by  duress,  and  prayed  to  have  the  sale  declared 
to  be  void,  and  the  defendant  Edwin  to  be  a  trustee 
for  the  plaintiff,  and  for  an  account  of  the  hires  of  the 
slaves  since  the  sale. 

BadgcTf  for  the  plaintiff. 

DevereuXf  for  the  dcrendants,  declined  arguing  the 
question  between  the  plaintiff  and  the  defendants  ^irtii 
and  Gideon  f  as  to  the  prayer  for  a  re-con \T:yance  ;  but 
insisted,  that  the  sureties  were  entitled  to  have  the  deed 
stand  as  a  security  for  them,  and  tliat  8ykes  was  entitled 
to  his  costs  as  he  had  not  in  any  way  acted  unconscien* 
tiously. 

RuFFix,  Judge. — The  allegation  in  the  bill,  that  tlie 
deed  of  trust  was  obtained  by  improper  means,  is.  not 
supported.  Sykes  and  O.  Bass  had  a  right  to  a  counter- 
security,  and  the  dissipation  of  tiie  plaintiff  about  that 
time,  made  it  an  act  of  but  common  prudence  tlien  to 
apply  for  it.  The  witnesses  prove,  that  although  the 
plaintiff  had  been  in  a  deep  debauch,  during  which  he 
had  been  plundered  at  the  gaming  table,  he  had  so 
far  reco^'ered  from  it,  and  regained  his  faculties,  as  to  be 
capable  of  understanding  the  instrument  he  executed, 
which  was  read  and  explained  to  him  and  understood  by 
him.    Then  as  to  the  idea  of  coercion,  and  that  sort  of 
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i-estraint  on  his  free  ^ill,  which  wo  look  upon  hei»e  as  a  !>*«.  1832. 
species  of  duress,  I  must  say,  that  he  was  asked  to  do    ^"C^*^"^^ 
nothing  which  he  ought  not  to  have  done.     And  it  was         v] 
not  unfair  in  the  sureties  to  inform  him,  as  a  motive  for       ®^^** 
him  to  give  the  deeil,  that  if  he  did  not  voluntarily  secure 
them,  they  would  use  such  other  means  as  the  law  af- 
forded for  that  puriM>se.    They  do  not  seem  to  haye  done 
this  to  alarm   a  timid   man,  not  awai*e  of  his  rights 
and  not  master  of  his  actions,  to  gain  from  him  wliat  he 
would  not  willingly  grant,  or  they  might  not  riglitfully 
ask ;  but  to  have  presented  the  facts  to  his  view  as  rea- 
sonably justifying  them  in  tlieir  demand  of  a  security, 
and  as  properly  inducing  him  to  give  it,  u|K)n  tlie  score 
of  convenience  to  himself,  and  justice  to  them.     In  fine, 
the  execution  of  the  deed  seems  to  have  been  voluntary 
on  the  part  of  tlie  plaintiff,  and  the  instrument  must  be 
established. 

The  proceedings  under  it  are  viewed  by  the  court 
very  differently.  It  is  clearly  in  proof,  that  all  the  ne- 
gi-oes  sold,  have  remained  in  the  i>ossession  of  Edwin 
Bass  ever  since  the  sale,  he  claiming  the  ownership  in 
them  for  himself  and  others,  under  the  purchase  made 
at  his  own  sale.  Two  of  them  were  purchased  by  Isaac 
Bass9  under  an  agreement  bcfoi*e  the  sale^  between  him 
and  the  defendants,  Gideon  and  Edwhif  the  trustee,  that 
a  purchase  should  be  made  of  all  the  slaves  for  the  bene*  property  convey- 
fit  of  the  three,  and  such  others  of  their  brethren  as  chose  ©d  to  a  trustee  for 

^  .  mi  •  •     1  txi  •      ^1  '    sale,  and  sold  by 

to  come  in.     Tins  comes  precisely   within  the  com-  him  under  an  a- 
mon  rule,  that  such  a  purchase  by  a  trustee  is  void.     It  grccment  with  the 
is  equally  so  with  respect  to  those  who  join  in  the  pur-  J^tlT'interwted 
chase,  as  with  respect  to  the  trustee  himself.     They  have  in  the  purchase, 
united  in  an  act  of  fraud  and  imposition,  and  all  must  ^2K^.^* 
fare  alike.    The  deposition  of  Isaac  Bass^  (a  party  to 
that  agreement,)  pi-oves,  that  Edwin  has  those  slaves, 
as  well  as  the  others  mentioned  in  the  bill,  now  in  his 
possession,  awaiting  the  determination  of  this  suit,  for 
a  division  among  them.     As  Edwin  has  never  conveyed, 
and  the  sale  was  void,  they  remain  the  property  of  tha 
plaintiff,  liable  only  as  a  security  for  the  debts. 

The  other  throe  slaves  are  differently  situated,  which 
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Dxc.  1832.    Biakes  it  necessary  to  advert  to  other  conaideratioiis^— 
^■'^'''"^^     TJiey  were  at  that  time,  and  when  the  deed  was  made, 

MM.  pi^r 

V.         the  subject  of  a  suit,  in  which  Hunt  claimed  them  on  one 
^^"**       Bide^  and  the  Buss  family  on  tiie  other.     It  does  m^  ap- 
pear, how  that  controversy  was  deter mined^  or  whether 
it  has  been  determined.   Hunt  had  made  payments  to  some 
of  the  next  of  l&in  of  his  intestate,  but  no  final  settlement 
had  taken  place,  nor  an  account  current  of  his  adminis- 
tration made.    In  a  very  few  days  after  the  deed  was 
executed,  the  trustee,  at  the  request,  as  he  says,  of  some 
of  tiie  next  of  kin,  of  whom  he  was  one,  advertised  a  sale. 
He  gave  no  notice  of  it  to  6ykes  or  to  Efuntf  who  heard 
of  it  by  accident  only  a  day  or  two  before  the  sale.     On 
the  day  of  sale,  Hunt  urged  that  he  had  made  payments, 
and  requested  a  postponement  for  a  few  days,  when  he 
would  consent  to  a  sale  at  the  court-house  on  a  court 
day.     That  was  rerused.     He  then  requested,  that  an 
account  might  be  taken,  and  the  sum  due  from  him  ascer- 
tained.    That  was  also  refused,  and  the  negroes  first 
mentioned,  were  sold  and  bought  in  by  Isaac  BasSf  for 
the  trustee  and  himself  and  others.     The  trustee  was 
then  about  to  offer  the  thi*eo  negroes,  of  which  the  title 
was  in  dispute,  when  Hunt  repeated  his  entreaty,  that 
the  calculations  should   be  made,  so   as  to   ascertain 
whether  there  was  yet  a  balance  owing  by  him,  and  if 
one  should  be  found,  that  it  might  be  raised  out  of  a 
tract  of  land  or  other  property,  of  which  the  title  was 
clear.     The  trustee  did  not  assent  to  the  arrangement, 
and  while  Hunt  and  the  administrator  had  retired  to 
compute  the  debt,  those  three  negroes  were  ofiered  as 
being  in  dispute,  and  sold  at  a  great  undervalue.     They 
were  not  bought  by  either  Bass^  although  their  agree- 
ment extended  to  them,  but  were  purchased,  much  to  their 
displeasure,  by  a  Mr.  Moore^  who  in  a  day  or  two  trans- 
ferred his  purchase  to  Edwin  BasSj  the  trustee,  and  he 
now  holds  them,  as  he  does  the  others,  for  tlie  joint  be- 
nefit of  himself  and  his  bi"others. 
Atrofiteeforiale,      A  sale  thus  conducted,  cannot  be  supported  in  this 
I^t'te^^^^e  ^^"'"^    ^  trustee  to  sell,  should  stand  indiflferent  be- 
debtor  and  crodi-  tween  the  debtor  and  creditor.;  he  is  charged  with  the 
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interests  of  bolli,  and  should  take  reasonable  care  oftbem.  i^*c.  193% 
"Where  there  is  no  absolute  necessity  for  an  immediate    ^"^^'^^^^ 
sale,  it  is  a  breach  of  his  dutjr  to  bring  it  on  at  a  disad-         J!* 
vantage,  unless  it  was  in  the  contemplation  of  all  the      ^^"^ 
parties  to  sell  at  all  events,  subject  to  the  cloud  on  the  ^>  ^  >>i^ 
title.    And  certainly  when  there  is  other  property  with  ^  of  £  lutm. 
a  clear  title,  that  which  is  in  dispute  ought  not  to  be  ^<if^  fcimer, 
aeld  until  the  other  has  been  exhausted,  especially  against  ^"^^^  it  wu  m 


the  expressed  will  of  the  owner.     But  the  circumstances  If  thetltfoof immm 
in.this  case,  do  not  only  shew  a  total  disi^gard  on  the  part  per^  $«  diiputod! 
of  the  trusty  of  the  interests  of  the  debtor,  but  conclu-  beihouldiiotMa 
sively  prove  a  design  to  o|^>ress  and  ruin  him,  for  the  sake  is  exluiiBtod. 
4if  gain  to  himself  and  his  associates.  The  time  of  the  sale^ 
without  an  intimation  of  it  to  Hunt^  the  refusal  to  post- 
pone it  even  until  he  could  ascertain  the  sum  to  be  raised ; 
the  refusal  to  sell  the  land  instead  of  tlie  negroes,  al« 
though  importunately  urged  to  do  so  by  Hunt  and  his 
friends;  and  the  previous  agreement  to  have  all  the 
n^roes  purchased  on  the  joint  account  of  himself  and 
bis  brothers,  and  thei^eby  extinguish  the  claim  of  Uunt^ 
which  they  were  then  contesting  at  law;  all  mark  the 
purpose  to  sacrifice  the  unfortunate  man,  who  had  re^ 
posed  a  misplaced  confidence  in  him. 

Such  conduct  amounts  to  a  flagrant  breach  of  trust, 
and  subjects  the  trustee  to  the  payment  of  the  full  value 
of  the  property  sold,  and  in  that  way»  Edwin  Bass  would     ^^.  ^  .^^^ 
be  charged  here  it  necessary ;  and  Qidiim  also,  who  par-  has  ftiigfat  to  tli» 
ticipated  throughout  with  him  in  conducting  the  sale  ^JSch^tuSTbem 
and  gaining  an  interest  under  it.     But  as  the  slaves  impropwly    uM 
have  been  given  up  by  J^hore^  and  got  back  lo  the  hands  ^J^£  ^^ 
that  have  done  the  wrong,  the  plaintiff  has  a  right  to  to  his  haad^  or 
them  specifically.    I'hese  ]mrties  cannot  protect  them-  ^^S!atSL!twi 
selves  under  the  purchase  otMoorSf  even  if  it  were  con-  onsuuJly  sold  to 
stimmated,  which  is  doubtful.    When  the  property  comes  ^tlS^JJ^^^ 
back  to  them,  they  cannot  say  they  e%'er  parted  from  relief. 
it,  since  tlie  disposition  was  an  act  of  the  most  aggra* 
vated  wrong.     As  to  them,  the  sale  was  absolutely  void. 

The  plaintiff  is,  therefore,  entitled  to  have  an  account 
laken  of  the  debts  secured  by  the  deed,  and  a  credit  for 
the  full  value  of  the  property  sold  other  than  the  negroeflb 

Vol..  II.  ♦SO 
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Bso.  1839.  and  also  for  the  hire  of  tli&  negroes,  and  to  have  •  a  re-^ 
conveyance,  vpon  the  payment  of  the  balanco  that  mttf 
be  found  due. 


COOPSB 


^^'**'  Pbb  Curiam. — ^Dirbct  ah  aocottkt. 


Edward  Cooper  v.  Ei.izabbth  Cooper. 


C^pon  a  Ult  to  set  aaidft  a  deed  as  a  forgery,  the  deed  being  in  the  cnatody 
of  the  court,  and  na  doubt  being  entertatnod  of  its  being  finged,  yet  ao 
tiio  &ct  WM  more  properiy  tiiafale  at  law,  an  iwue  waa  oidomdaldieelee^ 
tlon  of  the  defendant. 

This  bill  was  filed  to  set  aside  two  deeds  of  gift  which 
purported  to  have  been  executed  by  the  plaintiff  to  the- 
defendant,  whereby  sundry  slaves  were  conveyed  to  her> 
with  a  reservation  of  a  life  estate  to  the  donor. 

The  deeds  were  impeached  as  forgeries,  and  if  in  the 
proof  of  this  fact  the  plaintiff  failed,  then  he  contended 
that  they  had  been  obtained  by  practising  upon  his  great 
age,  and  weakness  of  mind. 

There  is  no  need  of  stating  the  proofs,  which  were 
very  voluminous,  as  the  case  of  the  plaintiff  was  made 
out  to  the  entire  satisfaction  of  the  court  on  both  grounds; 
the  only  question  being  how  it  was  proper  to  proceed  in 
the  cause  upon  the  supposition  that  the  deeds  were  forged. 

The  cause  was  argued  by  Badger  for  the  plaintiff,  and 
Vevereux  for  the  defendant. 

RuFFiN,  Judge. — Of  this  case,  as  it  appears  in  the 
pleadings  and  pr(»ofs,  in  point  of  fact,  not  a  doubt  is 
entertained  by  any  member  of  the  court.  There  is  strong 
and  convincing  evidence,  that  both  the  deeds  set.  up  by 
the  defendant  are  forgeries ;  and  if  they  be  not«  the 
circumstances,  arising  out  of  the  age  and  infirmities  of 
the  plaintiff,  his  ignorance  of  the  whole  transaction,  and 
unfeigned  surprise  when  informed  of  the  existence  of  the 
instruments,  and  the  conduct  of  the  defendant  upon  the 
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interview  between  herself  and  her  grand-father,  when  ^^^'^  ^^^a 
their  eziHtence  wan  communicated  to  him,  and  the  power     q^,,^ 
and  influence  she  had  over  liim,  are  such  as  shew  a  gross         «. 
fraud  on  him  in  obtaining  them  by  the  joint  contrivance     ^^•«'»"' 
of  the  defendant  and  the  subscribing  witness.  The  plain 
ground*  however,  of  relieving  against  the  deeds  {s«  that 
they  appear  to  be  forged.     And  the  difficulty  with  us 
has  been*  how  we  shall  treat  such  a  case.     No  doubt  the 
court  can  decree  upon  tlie  evidence ;  but  the  question  is, 
wlwther  it  is  proper  to  do  so  in  the  first  instance,  before 
-trying  an  issue.     It  is  also  true,  that  after  a  verdict,  the 
court  is  not  bound  to  act  on  it,  and  if  it  is  not  satlsfiic- 
iory.  may  send  it  bark  to  another  trial,  or  even  decree 
against  the  venlict.    Nevertheless^  it  seems  to  be  more 
proper  that  it  should  be  tried  at  law  first     As  a  crime^ 
this  couK  has  no  jurisdiction  of  the  question  of  forgery. 
It  is  exclusively  with  a  court  of  law.    And  upon  the 
question  of  fact,  the  decision  made  by  a  jui*y  upon  the 
examination  of  tlie  witnesses  befoi*e  them,  must  be  more 
satisfactory  th»n  drawing  conclusions  from  their  de|io^     . 
sitions,  especially  where  much  may  depend  on  credit,  as 
does  here  where  two  witnesses  depose  to  the  fact  of  ex^ 
ecution.     It  seems  to  be  the  usual  practice  in  England, 
to  direct  an  issue.     When  the  defendant  objects  to  dis- 
covery, because  he  may  incur  a  penalty  or  subject  him- 
self to  punishment  for  a  crime,  it  does  not  preclude  the 
relief,  but  the  court  hears  the  cause,  and  ortlei*s  an  issne 
to  be  made  and  tried.    That  is  the  uniform  course^  wlien 
there  is  no  answer  to  put  the  matter  in  issue  in  chancery. 
Where  there  is  an  ans\»er,  it  also  common,  though  not 
indispensable,  to  order  a  trial  at  law  ;  as  in  the  cases 
mentioned  by  Lord  Hardrvtcke  in  Brownstoord  v,  Ed- 
tpardSf  (S  Ves.   246,)  and  in  Bishop  of  Winchester  v. 
F^mrnier^  (/ft,  445,}  Sir  John  Strange  adopted  the  mid- 
dle course  of  having  the  bond  deposited  with  the  register, 
without  then  declaring  it  a  forgery,  but  giving  the  de- 
fendant liberty  to  bring  an  action  within  a  reasonable 
time,  and  if  not,  then  to  be  delivered  up,  or  cancelled. 

This  appears  to  be  the  proper  course  in  tlie  case  be- 
fore uBy  which  is  {lerhaps  as  ini(j[uitou8  a  one  as  could 
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Dm.  1^33.  well  be  imiigined.  The  deeds  are  now  iled^  and  are  or* 
dered  to  be  detained  by  the  clerk,  with  leave  however^ 
to  the  defendant  to  try  an  action  of  detinue  for  the  slaves 
mentioned  in  thera,  in  the  Saperior  Court  of  Nash  conn* 
tjr«  at  next  September  term,  upon  three  months  notice 
to  the  present  plainttflT*  who  upon  the  triaU  shall  not  set 
up  the  objection,  that  by  one  of  the  deeds  a  life  estate  is 
reserved  to  himself ;  but  if  the  defendant  should  fail  to 
give  due  notice  of  trial,  further  directions  may  be  moved 
for  by  either  party  immediately*  or  if  she  shall  give  such 
notice,  then,  after  the  triaU  or  failure  to  try  at  the  time 
mentioned.  For  the  purposes  of  that  trial,  the  deeds  may 
be  taken  out  of  the  office  by  the  defendant's  solicitor,  to 
be  by  bim  returned  after  the  next  Nash  court,  and  each 
party  is  at  liberty  to  read  the  depositions  of  such  of  their 
witnesses  as  may  then  be  dead. 

Per  Guriam.-<«D£orbb  acgokdinqlt. 
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Dxc.  1833. 

Mart  S.  Ciabkb  et  oL  v.  Spbncer  D.  Cotton  tt  aU 

A  legacy,  where  the  legatee  is  not  described  so  as  to  take,  sinks  into  the 
h»idae ;  but  one  given  by  a  description  which  applies  to  several,  goes 
to  the  sovereign  as  derelict* 

After  the  decree  pi*onounced  at  Juneterniy  1831,  (ante 
p*  5\f)  this^case  came  on  for  further  directions  upon  the 
report  of  the  master  stating,  that  by  the  fifteenth  clause 
of  her  will,  the  testatrix  devised  as  follows:  <<  I  give  to 
<<  Martha  Barrow f  daughter  of  Bennet  Barrow^  Esq. 
^*  four  hundred  dollars*''  By  the  twenty-ninth  clause, 
she  gave  to  EUTiabeth  Hunter  five  hundred  dollars.  Mr. 
Barrow  had  not  at  tlie  date  of  the  will,  nor  ever  had,  be« . 
fore  or  since  that  time,  a  daughter  called  or  known  by 
the  name  o( Martha;  he  had  two  daughters  named  Mar* 
garet  and  Olivia*  No  evidence  was  before  the  master^ 
that  either  of  these  were  intended  by  the  testatrix  to  bo 
described  by  the  name  of  Martha. 

Upon  the  other  clause,  the  master  reported,  that  there 
were  many  persons  known  by  the  name  of  Elizabeth 
Hunter;  but  that  it  was  entirely  uncertain  who  the  tes- 
tatrix alluded  to. 

There  being  a  deficiency  of  assets  to  pay  the  pecu- 
niary legatees,  Deverenx.  for  them,  moved  for  directions 
to  divide  the  two  sums  mentioned  in  the  report,  between 
them  pro  rata* 

Hendersoit,  Chief-Justice,  after  stating  the  facts 
above  mentioned,  proceeded:  As  to  the  legacy  to  Martha 
Barrow*  there  being  no  testimony,  if  admissible,  to  prove 
the  identity  of  the  person  intended,  and  the  question  be- 
ing presented  on  the  will  and  facts  before  stated ;  it  is 
but  common  learning  to  pronounce  the  bequest  to  be  void 
for  uncertainty.  There  is  no  legatee  designated  by 
name,  or  by  any  other  description.  The  bequest  is 
therefore  void,  and  the  case  is  to  be  considered  as  if  it 
had  never  been  made.  It  is  property  undisposed  of,  and 
is  to  be  taken  to  pay  general  legacies,  and  if  not  needed 
for  that  purpose,  it  sinks  into  the  residuum- 

Voi.  II.  *4P 
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Die.  1883.  tipon  the  other  clause  of 'the  will,  it  being  as  yet  en- 
tirely uncertain,  who  Is  the  Eli^beth  Hunter,  intended 
by  the  testatrix,  it  is  unlilce  the  case  under  the  fifteenth 
isLRH.  clause.  For  here  a  legatee  capable  of  taking,  may  yet 
appear.  The  ambiguity  arises  from  the  fact,  that  there 
are  many  answering  to  the  description,  and  it  may  be 
shown  by  parol  evidence,  which  of  them  the  testatrix 
itteant.  'Fhe  legacy  then^  is  not  property  undisposed  of, 
but  property  given  to  a  person  who  does  not  yet  appear. 
It  must  therefore,  be  kept  for  lier,  and  if  after  a  reasoii- 
able  time,  it  be  not  claimed  by  the  legatee,  it  goes  to  the 
sovereign  as  the  trustee  of  all  derelict  property.  In  this 
state,  the  Trustees  of  tlie  University  have  succeeded  to 
this  right  of  tlie  sovereign^  and  at  a  proper  time,  they  can 
claim  the  legacy. 

Per  Curiam. — Direct  accordingly. 


Joseph  B.  LiTxrEJOHnr  v.  Jesse  Isier. 

Where  A.  sold  land  to  B..  for  $5,100,  \i'ith  a  permiasioii  to  make  a  paymeut 
of  $1,600  by  a  conTeyance  of  two  tracts  of  land  in  Tennessee,  which 
should  be  of  the  value  of  three  dollars  per  acre  according  to  the  locator's 
valualion ;  upon  a  bill  by  A.  chuming  the  $1,500  in  cash,  it  was  held, 
to  be  an  executory  agreement  for  an  exchange  of  land,  and  that  the  de- 
fault of  B.  in  making  the  conveyance,  and  the  want  of  a  locator's  valuation 
were  matters  of  compensation. 

The  defendant  purchased  of  the  plaintiff  a  house  and 
lot  in  Granville^  for  which  he  was  to  pay,  S5,100,  part 
in  cash  and  the  residue  in  property,  among  which  were  two 
tracts  of  land  in  Tennessee,  one  containing  357  and  the 
other  274  acres,  which  wei*e  to  be  of  the  value  of  three 
dollars  per  acre  according  to  the  locator's  valuation, 
and  were  estimated  in  making  up  the  purchase  money 
at  HfSOO.  A  memorandum  of  the  agreement  was 
written  and  delivered  to  a  third  person  for  safe  keeping* 

The  plaintiff  admitted  that  the  dcfe?idant  had  perform- 
ed all  his  stipulation,  except  making  him  a  titte  to  the 
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land  abore  mentianoi ;  tbaA  lie  the  defondant  had  ii9  ti-    ^^'  ^^^^-^ 
tic  to  ofie  of  the  tracts,  and  that  it  never  bad  been  r]"*''^^^^ 
Talaed  by  the  locattNT.     He  aHeged  that  he  had,  from         v. 
misplaced    coniidonce,  consented    that  the  agreemeirt      ^"^^ 
should  be  ddtvered  to  the  defendant.    Tiie  bill  prayed 
that  the  plaintiff  might  have  a  decree  for  the  stipulated 
value  of  the  lantl^  9r  sueb  relief  as  he  was  entitled  to* 

The  defendant  admitted  that  be  had  not  at  the 
tkne  of  his  answer,  procured  a  grant  for  the  tract 
of  S57  aeres^  and  that  it  never  had  been  valued  by  the 
locator,  but  he  insisted  tliat  it  was  of  tlie  stipulated 
value,  and  that  it  was  not  valued  at  the  time  of  Its  loca^ 
tion,  by  mistaice* 

At  the  hearing,  the  defendant  filed  grants  to  himself 
for  both  the  tracts,  and  a  deed  of  bargain  and  sale  from 
him  to  tlie  plaintiff. 

Oaston  and  Dcvereux  fur  the  plaintiff. 

Badger  for  the  defendant, 

Daniel,  Judge,  after  stating  the  case,  proceeded: 
The  defendant  has  now  a  good  title  to  the  lands.     The 
circumstance  of  the  locator's  valuation  not  being  endorsed 
on  the  entry  of  the  357  acre  tract,  is  not  such  a  misre- 
presentation as  will  authorise  the  plaintiff  to  waive  the 
contract,  which  binds  him  to  take  the  two  tracts  of  land 
as  part  payment  of  the  g5,100.     As  the  defendant  can 
now  make  an  unexceptionable  title  to  the  two  tracts  of 
land,  there  w<Hild  be  no  difficulty  in  decreeing  the  plain- 
tiff to  take  them  in  payment  of  the  81500,  according  to 
the  agreement,  if  th^  locator's  valuation  of  three  dollars 
per  acre,  had  been  endorsed  on  both  the  entries.     Tlie 
plaintiff  contends,  that  the  S57  acre  tract,  is  of  little  or 
no  value.     Tlie  defendant  insists,  that  although  the  lo- 
cator did  not  endorse  on  the  entry  any  valuation,  yet, 
it  is  land  of  that  description  ttiat  would  have  been  valued 
by  the  locator,  at  the  location,  at  three  dollars  per  acre. 
Vvom  the  interpretation  which  we  think  should  be  put 
on  the  contract,  and  in  the  absence  of  proof  of  any  such 
misrepresentation  as  can  operate  to  the  injury  of  the 
plaintiff,  we  think  that  the  latter  shall  be  eompeltod  to 
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Dxc.  1838.  take  a  conveyance  of  the  two  tracts  of  Iand«  but  tliat  it 
LrTTLxioan  ^^^^^  *^^*  Operate  as  a  complete  discharge  of  the  defen- 
v.         dant  from  the  entire  payment  of  the  Si  500  mentioned  in 
'*       thf  agreement,  unless  the  master  shall  report  that  the 
S57  acre  tract  is  of  that  quality  and  descriptiont   which 
would  at  least  have  been  valued  at  three  dollars  per 
acre,  at  the  time  of  its  location.    We  think  that  if  the 
land  is  of  a  quality  that  would  not  have  been  valued 
by  the  locator  at  the  time  of  location,  at  the  price  of  three 
dollars  per  acre,  then  the  defendant  shall  make  up  the 
difference  in  money.  The  bill  will  be  retained,  and  it  is 
ordered  that  the  master  enquire  into  the  valuation  per 
acre  of  the  357  acre  tract,  at  the  time  it  was  located. 

RuvviN  Judge. — The  construction  which  the  Bill 
Attempts  to  put  upon  the  contract  is,  that  it  was  a  pur- 
chase by  the  defendant  of  the  plaintiff's  house  and  land 
at  a  certain  price  in  money,  to  be  discharged  in  part,  on 
certain  conditions,  in  lands ;  and  the  plaintiff  is  not 
now  bound  to  take  tlie  land  but  is  entitled  to  money,  be- 
cause the  conditions  have  not  been  strictly  performed. 
This  construction  cannot  be  supported.     It  is  one  of 
those  hard  and  rigorous  interpretations,   which  equity- 
says,  it  is  against  conscience  to  make.     The  substance 
of  the  agreement  is  for  the  land  on  both  sides ;  and  is 
the  common  case  of  an  executory  contract,  whicli  will 
be  specifically  decreed  here.    It  is  however  mainly  in- 
sisted, that  the  agreement  was  for  lands  of  a  particular 
description,  and  that  complainant  is  bound  to  receive  none 
but  such  as  come  within  it.     It  might  be  very  necessary 
to  consider  the  effect  of  this  position,  if  the  covenant  ex- 
tended to  lands  generally  ;  in  which  case  perhaps  the 
defendant  must  be  held  to  have  undertaken  to  procure 
such  as  he  stipulated  for,  since  the  plaintiff  had  no  op- 
portunity of  exercising  his  own  judgment  at  all  as  to 
particular  land  at  the  time  of  entering  into  the  agree- 
ment.     But    here    it    is    clear   that  these    identical 
lands  were  the  subjects  and  exclusively  the  subjecte 
to  which  the  parties  had  reference.    They  do  not  say, 
the  sum  of  g  1500  is  payable  in  any  land  to  be  valued  to 
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that  siinit  without  regard  to  situation,  quantity  or  quali-   ^^^'  ^^^ 
tj ;  hut  in  two  tracts,  each  of  a  particular  number  of  acres    "^^^^ 
and  both  then  owned  by  the  defendant  and  situate  in         v. 
Tennessee.     These  then  were  the  very  lands  contempla-      ®ocl». 
ted.     And  the  question  is  brought  down  to  the  common 
one,  whether  the  vendor  has  described  them  to  the  ven- 
dee as  having  particular  qualities,  which  were  essential 
to  the  purpose  of  the  vendee  in  the  purchase  and  without 
^'hich  he  would  not  have  bought  them  at  all,  because 
they  were  of  no  value  to  him  ;  or  whether  the  difference 
between  them  as  described  and  as  they  turn  out  in  fact 
to  be,  affects  their  value  to  the  vendee  only  in  such  way 
as  admits  of  compensation.     Upon  tliat  there  seems  to  be 
no  reason  to  hesitate.     They  were  described  as  having 
been  valued  by  the  locators  at  S3  per  acre.     They  had 
not  been  so  valued.     But  tliey  yet  may  be  ;  and  they 
may  now  turn  out  to  be  of  that  quality,  wliich  locators 
at  the  time  valued  at  that  price,  or  if  they  should  not^ 
the  difference  must  be  made  up.     A  variance  in  this  res- 
pect is  not  a  ground  for  rescinding  the  contract,  but  ad- 
Diits  of  compensation ;  and  such  compensation  must  be 
taken  when  the  amount  shall  be  ascertained  by  tlie  mas- 
ter, to  whom  also  either  party  may  have  a  reference  of 
tlie  defendants*  title.    It  is  a  total  perversion  of  the  con- 
tract to  say  it  was  for  money,  or  is  now  for  money,  (op 
aught  that  has  been  made  yet  to  appear. 

Per  Cvkiam. — Direct  a  reference. 


James  H.  Martin  u.  Daniel  Gouid,  ei  aL 

In  «  gift  by  will  to  a  diild  and  grandchildren  "  equally  to  be  divided,"  each 
of  the  latter  take  equally  with  thefoimer,  onlees  a  different  intention  is  inr 
£ened  from  other  parts  of  the  will. 

This  bill  was  filed  by  the  executor  of  Daniel  Qould, 
sen.  to  have  a  construction  put  upon  the  will  of  his  tes- 
tator. The  will  after  giving  all  his  estate  to  his  wife 
ior  life,  proceeded  thus :  "  after  her  death  it  is  my  desire 
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**  that  all  my  estate  both  real  and  personal  shall  be  sold 
<<  at  twelve  months  credit,  and  when  the  money  is  col- 
**  lected  for  the  land^  the  average  value  of  one  hundred 
'^  acres  to  be  given  to  my  son  Daniel  in  order  to  make 
'Miirn  compensation  for  one  hundred  acres  of  land 
<<  which  I  gave  to  my  son  Malaehi  Qould*  All  the  Frst 
^^  of  the  money  that  is  left,  to  be  equally  divided  between 
<<  my  son  Danid  and  my  three  grandsons  to  wity&c.  (na* 
^^mingthemO  to  them  and  their  heirs  forever."  Hie 
defendants  were  the  testator's  son  Daniel  and  his  grand- 
sons mentioned  in  the  will  who  were  the  sons  ot  Malaehu 
The  only  question  was  whettier  the  residue  should  be  di- 
vided between  them  equally,  or  whether  one  half  should 
be  given  to  Daniel  and  the  other  to  the  sons  of  Malaehi^ 

Mtndenhall  for  the  plaintilT. 

No  counsel  appeared  for  the  defendants. 

RuTFiiTy  Judge. — Pi*obably  upon  tlie  authorities  the 
construction  of  the  residuary  clause,  standing  by  itself 
is,  that  the  grand  sons  do  not  take  as  a  class,  but  each 
of  the  three  named  take  an  equal  share  with  the  uncle. 
But  what  is  doubtful  here,  is  cleai^d  up  by  the  clause 
immediately  preceding,  which  gives  out  of  the  aggre- 
gate fund  before  the  division,  when  the  money  for  the 
land  shall  be  collected,  the  average  price  of  100  acres 
to  Daniel  the  son,  ^  in  order  to  make  him  compensation 
for  100  acres  wliich  I  gave  to  my  son  Jdalaclu.**  This 
shows  that  the  testator  meant  to  deal  equally  between 
his  two  sons ;  and  to  make  the  children  of  his  deceased 
one  stand  in  their  father's  stead,  and  that  the  grand  sona 
take  their  share  as  grandsons.  Upon  the  whole  will 
therefore  it  must  be  declared,  that  Daniel  the  son  of  the 
testator  is  entitled  to  one  half  the  residue,  and  the  three 
grand  sons  to  the  other  half,  to  be  equally  divided  be* 
tween  them,  as  they  shall  come  of  age.  And  the  costs 
of  this  suit  must  be  paid  out  of  the  fond  in  the  hands  of 
the  executor. 

Fbb  Citbiah.— -Dbcbeb  accobdikgbt. 
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John  Bchulock  v.  Richabd  BuixocKi  el  aU 

The  executor  of  a  will  which  ia  of  doubtful  import  has  a  right  to  apply  to  a 
court  of  equity  to  have  it  construed,  and  its  trusts  declared. 

Willinm  BuUodc^  late  of  Granville  county,  duly  made 
and  published  his  will,  whereby  be  devised  as  follows: 

^^I  give  my  daughter  8u$an  JiggUSf  the  12  negroes^ 
'^  and  stock  of  horses  and  cattle,  household  good  s,  &c. 
^'put  in  her  possession  on  her  marriage  with  Dr.  fFm. 
^*IkivtSf  also  one  thousand  dollars,  which  was  ajiproj^ria-  . 
**  ted  to  the  payment  of  Dr.  Davis*  debts  as  executor  to 
**  his  estate  after  his  death,  which  money  was  credited 
^^said  estate  in  settlement  of  account. 

^I  give  unto  my  grandson,  Wm.  B.  Inge,  the  14  ne- 
^'  groes  lent  to  his  mother  EU%abelh  Inge^  with  all  the 
<*  stock  and  household  furniture  put  in  her  jiossession  at 
^' her  marriage  with  Dr.  R.Inge;  the  negro  property, 
'<I  have  heretofore  made  my  grandson,  IV»  B.  a  deed  of 
''gift  for,  which  is  in  full  of  the  legacy  to  my  said  de- 
''  parted  daughter  EUxabeih. 

*^  1  give  unto  my  son  John  BuUockt  the  eight  tiiousand 
*<  dollars  furnished  in  establishing  him  with  a  store  in 
^'Clarkcsviile  in  1818,  which  has  been  paid  over  to 
*'  him,  also,  8quire  and  Charles  being  a  part  thereof ; 
<*  also  a  house,  lot,  furniture  &c.  furnished,  all  of  which 
'^  I  hereby  give  him  and  his  heirs  forever  in  like  manner. 
'^  I  now  give  him  four  thousand  dollars  to  be  made  out 
''of  the  first  money  that  is  made  after  paying  all  the 
''  debts  that  may  be  owing  by  the  concern  of  BuUodc  ^ 
**M\9rwood  in  Warren,  North*Carolina. 

''  1  give  unto  my  sou  Richard,  8000  dollars  and  pro- 
''  fits  proceeding  therefrom,  as  settled  by  us  at  the  dis- 
''solution  of  our  business  in  18£5,  which  may  be  seen 
"  in  IFm.  &  X.  Bullock's  Ledger  C,  also,  &c.  to  him  and 
"  his  heirs  forever. 

''  I  give  unto  my  daughter  Lucy  Lewis,  the  fifteen  ne- 
''  groes  I  placed  in  her  possession  at  her  marriage  with 
"  with  Mr.  t/V*.  M.  Lewis,  with  &c.  to  her  and  her  heirs 
'<  forever* 
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^*  I  give  unto  my  son  James  M.  BuUockf  my  two  black •» 
<<  smiths,  Peter  and  Totttf  with  t!ie  black-smith's  tools 
<<and  seven  thousand  dollars  to  be  made  out  of  my  es- 
*^  tate  to  be  paid  to  him  by  my  executor  whenever  my 
<<  son  Jamf 5  marries,  or  arrives  at  the  age  of  twenty 
*<yearst  (to  have  interest  from  the  time  of  my  decease) 
**  or  at  a  sooner  i^eriod,  should  my  executor  think  it 
*^  would  be  to  James*  interest  to  have  it ;  I  also  give 
'<  him  &c« 

*^I  also  give  unto  my  wife  Lucy  and  son  Jamcs^  the 
*^  part  of  the  tract  of  land  I  now  live  on,  lying  on  the 
<<  south  side  of  the  road  leading  from  Capt  fF.Mnrwoods* 
**  mill  to  Shilo  meeting  house  being  part  of  &c.  with  all  the 
^^  negroes  thereon,  except  those  heretofore  given,  &c«  €lfa- 
^^brielfJoe.  Silveyf  Creatia  and  boy  child  Jdidt,  Bobf  Jenny 
*<^soii,i>e/r-(Culbreath,)  the  balance  of  negroes  on  said 
**  plantation,  about  fifty  one  or  two  in  number,  with  all 
^^  the  stock  thereon  not  heretofore  given,  household  and 
'^  kitchen  &c.  all  of  which  is  given  during  the  natural  life 
^^  of  my  wife  Lnctj^  and  at  her  death  I  give  the  land  to  my 
^*mn  James  his  heirs  and  assigns  forever.  Should  my  son 
**  James  marry,  or  should  there  become  any  discontent 
'^  between  my  wife  and  son  JameSj  I  would  recommend 
^'  to  my  executor  to  have  a  comfortable  house  built,  but 
'^  not  very  costly,  on  some  part  of  the  land  for  cither 
^^ party,  as  will  be  most  advisable;  and  let  there  be  a 
**  division  of  these  fifty  two  or  three  negroes,  James  to 
**  have  one  third  of  them,  my  wife  two  thirds. 

'*  I  give  unto  my  sons  JbAn,  Richard^  and  the  heirs 
**  proceeding  from  the  body  of  fFiUiam  H.  Bullock,  the 
*^  tract  of  land  lying  on  the  north  side  of  the  main  road 
*^  leading  from,  &c.  to  them  and  their  heirs  forever. 

"  1  give  unto  my  son  J(An  Bullock  in  trust  for  the  ben- 
*^  efit  of  the  heirs  of  my  daughter  Fanny  Ann  Hunt  the 
^*  fifteen  negroes  I  put  in  her  possession  at  her  marriage 
'*  with  Capt.  J.  Hunt — also  the  tract  of  land  whereon 
*^  Capt.  iS/tn^  now  lives  containing  585  acres.  I  give 
<^  the  stock  of  horses,  cattle,  and  household  furniture 
^*  loaned  John  and  Frances^  in  the  same  manner  to  them 
^*  and  their  heirs  foi-evgr,  to  the  heirs  proceeding  from 
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<^tlie  body  of  my  daughter  Fanny  Jinn  ;  but  be  it  under-  Dcc.isss. 
«<  stood  as  I  have  advanced  money  and  paid  for  this  land 
'•^given  the  heirs  of  Fanny  Bant,  thei'e  will  be  a  draw- 
^  back  on  those  legacies  which  I  may  give  to  the  said 
^^  Fanny  Jinn^  and  it  will  be  underatood  that  each  lega- 
**  tee  must  make  up  these  debts  and  have  so  much  dis- 
'*  counted  in  their  ratio  at  the  division  of  my  estate^  that 
^<  eaclh  legatee  may  share  and  share  alike. 

<<  I  give  unto  my  son  John  BiMockf  in  trust  neverthe- 
^'^  less  for  the  heirs  of^^.  H.  BuUoek^  the  interest  I  pur* 
^'chased  of  Col.  John  Baptist  in  Clarksville,  of  stock  in 
^^  trade  with  said  son  John  of  about  iS^AOOf  to  still  con* 
*^  tinue  to  manage  it  to  the  best  advantage  as  he  has  done 
<<  for  several  years  past,  with  all  purchases  that  he  has 
*^  made  of  said  stock  for  the  benefit  o{John  and  ¥F,  Bui- 
'<  lockf  I  do  hereby  leave  for  the  benefit  of  the  heirs  of 
<<  ¥F.  Bullock;  it  is  well  known  thatthe  first  nK^iety  given 
*^my  son  William^  there  is  none  remaining. 

*<  Having  about  18  negroes  at  the  mill  plantation  in 
<^  addition  to  them  will  be  added  Qabriclj  &c.  making  if 
'^  no  mistake  in  count,  twenty-seven  there,  with  all  the 
'^  stock  of  every  description  in  said  plantation  except 
''such  propcKy  as  my  son  W.  H.  has  in  loan  and  brought 
''  with  iiim,  with  all  thereto  pertaining,  with  the  balance 
"  of  the  concern  in  Warren,   with  all  tlie  debts  due  m« 
"  after  discharging  my  own  debts,  with  every  other  spe- 
'<  cies  of  property  I  possess  that  does  not  belong  to  the 
'<  tract  of  land  whereon  I  now  live,  after  paying  James 
'Ml is  legacy,  be  equally  divided  between  my  sons  John, 
"  Richard  and  the  heirs  of  fT.  H.  Bullock  as  one  distrib- 
"utee,  my  daughter  Susan  JiggitSf  Lucy  Lewis,  the 
"  heirs  of  Fanny  Hunt  as  one  distributee,   and  my  son 
"  James  M.  Bullock^  all  the  foregoing  property,  to  be 
"  equally  divided  share  and  share  alike  ;  but  it  will  be 
^'  understood,  that  my  son  John  BuUodk  and  the  heirs  of 
"  Fanny  Hunt  will  have  a  considerable  draw-back  as 
'<  they  are  considerably  beforehand  in  receiving  of  my 
'*  estate ;  therefore,  what  they  have  and  will  receive  will 
"  be  accounted  as  part  of  their  legacy  and  the  quote 
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Dec.  1S32.    <<  made  up  to  them,  so  as  all  will  share  and  share  alike 
*^  at  the  first  division. 

"  After  the  death  of  my  wife,  I  wish  an  equal  division 
**  of  my  estate  that  may  have  been  loaned  to  her  or  my 
"  son  JameSj  with  e\Q^ry  species  of  property  not  hercto- 
<<  fore  given,  to  be  equally  divided  between  ray  son  John, 
**  Bickard  and  the  heirs  of  fV.  Bullock^  as  one  distributee, 
<<  my  daughter  Sitsannah  Lucy^  the  heir  of  Fanny  Hunt, 
*^  as  one  distributee,  and  my  son  J.  Jlf.  BuUock  share  and 
*^  share  alilie,  all  the  property  that  will  be  i-eceived  by 
<'  virtue  of  this  my  last  will  and  testament,  (not  adver- 
^  ting  to  tlmt  tiiat  has  been  heretofore  given.)  I  give  it 
<'  on  the  following  conditions:  if  those  to  whom  it  is  giv- 
'^  en  die  without  a  lawful  heir,  then  in  that  case  for  their 
"property  to  return  to  the  surviving  brothers  and  sis- 
^<  ters,  or  to  their  heirs  in  case  they  should  die  first  and 
'Mcavc  heirt).** 

*'  A  codicil  to  the  foregoing  will. 

^*  I  give  unto  my  son  Bichard  BiUlock,  negro  boys 
'*  Anthony  and  Sam  now  in  his  possession.  1  give  unto 
**  my  son  John  BvXlock,  for  the  benefit  of  the  heirs  of  fV. 
'^BiUlockf  which  may  proceed  from  his  body,  Jana5,  &c, 
*' with  their  future  increase.  The  negroes  named  in  tliQ 
**  foregoing  will  given  my  son  John  for  the  benefit  of  the 
*<  heirs  of  fF.  BuUock  and  Fanny  Uunt^  which  wasnam- 
"ed  without  the  increase,  but  be  it  understood  that  I 
'*  intended  to  convey  them  and  their  increase,  and  do 
'*  hereby  convey  tliem  and  their  increase/' 

Of  this  will  the  testator  appointed  liis  son,  the  jdaintiflr, 
sole  executor.  Tlie  bill  charged  that  in  many  respect* 
it  was  diilicult  to  put  a  construction  on  the  will  which 
was  satisfactory  to  the  plaintiff  or  whiclfhe  could  safely 
adopt,  especially  as  some  of  the  legatees  and  devisees 
(those  supposed  to  be  intended  by  the  description  of  the 
heirs  of  William  H.  BuUock  and  Fanny  Jinn  Hunt,  for 
whom  the  plaintiff  was  constituted  testator,)  were  infants 
of  tender  years.  The  bill  tlien  set  forth  t,be  difficulties 
which  the  plaintiff  experienced,  in  the  following  oi-der: 
That  it  was  uncertain  whether  the  issue  of  the  slaves 


£<IUITY  CASES  ABGUED  AND  iteXEBMIKBD  IV  THB  S'U 

mentioned  in  tlie  first,  second  and  fiftli  clauscis  of  the  m\l    ^^^  ^®32- 
passed  to  the  legatees  respectively  nametVthcre'uif  or  was^ 
a  part  of  tlie  residue  and  subject  to  division  as  pro* 
rided  by  the  residuary  olansc. 

That  as  to  the  bequest  to  the  plaintiff  of  the  testator's 
interest  in  the  Clarkesvil|Qslore  <'in  trust  for  tlie  heirs  of 
WiUuim  H.  Bullock^*'  the  plaintiff  alleged  that  he  was  in 
that  store  a  partner  with  his  testator — that  the  testator'st 
interest  therein  had  been,  appropriated  by  him  for  ma* 
ny  years  to  the  maintenance  and  support  of  the  family, 
of  his  son  William  H.  BiUlock  who  had  become  insolvent 
— ^that  by  these  advances  the  propl^rty  had  been  nearly, 
exhausted — tiiat  it  was  the  testator's  habit  to  ch;arge  his 
children  with  all  theprojicrty  which  he  conveyed  to  them, 
and  credit  them  with  that  which  they  returned  to  him — 
that  a  short  {leriod  before  the  deatli  of  the  testator  the 
plaintiff  had  by  his  dii*ections  assigned  all  the  effects  of 
that  partnership  to  the  heirs  of  Willian^  and  Hichard 
Bullocks  another  company  in  which  the  testator  was  in-, 
terested,  that  one  half  of  tiie  sum  paid  by  the  latter  co- 
imrtnership  for  this  assignment  was  placed  on  the  books 
of  the  testator  to  the  credit  of  William  JL  Bullock^  so  that 
in  appearance  this  was  a  debt  duo  him  when  in  fact  it 
was  a  legacy.  The  plaintiff  in  this  respect  prayed  that 
tliis  balance  might  be  declared  not  to  be  a  debt,  and  as  he 
occupied  the  threefold  character  of  surviving  partner^ 
executor  and  trustee,  tliat  his  accounts  might  be  settled 
under  the  direction  of  Uie  court;  at|d  farther  tb^t  it 
might  be  declared  whether  in  the  legacy  to  the  plaintiff 
in  trust,  for  the  heirs  of  WilHam  B.  BuUockj  the  testator'^ 
sliare  of  the  profits  passed* 

The  plaintiff  then  set  forth  his  Relief  that  the  testatoir 
constituted  him  a  trustee  for  the  children  of  his  son^ 
JVHUam  and  his  daughter  Fanny  Ann  ffuntf  solely  be- 
cause of  the  insolvency  of  their  respective  fathers,  and 
that  he  had  the  utmost  confidence  in  the  integrity  of  his 
son  and  son-in-law  and  would  hs^ve  constituted  them 
trustees  for  their  respective  children*  had  he  not 
feared  that  thereby  the  property  given  the  latter  wouM 
have  been  subjected  to  the  debts  of  their  fathers. 
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Die.  1^832.  The  plaintiff  then  avowed  his  belief  in  the  integrity  of 
his  brother  and  brother-in-law,  and  prayed  that  tiiey 
be  constituted  in  his  stead.  If  the  plaintiff  conld  not  suc- 
ceed in  this,  then  he  prayed  that  it  might  be  declared 
whether  he  was  a  trustee  for  tlic  children  of  William  H. 
BuUock  and  Fanny  Jnn  Hunt  bom  at  the  date  of  the  will, 
or  at  the  death  of  the  testator — or  whether  the  trusts 
extended  to  children  subse^iuently  born.  The  plaintiff 
further  requested  direction  as  to  the  course  he  was  to 
pursue  in  making  the  final  division,  whether  he  was  to 
estimate  in  making  up  the  share  of  each  of  the  legatees 
the  balances  against  them  on  the  books  of  his  testator, 
and  also  the  pecuniary  and  specific  legacies  given  them 
by  the  will ;  and  as  he  was  interested  in  that  division, 
that  it  might  be  made  under  an  order  of  the  court — 
Upon  this  subject  the  plaintiff  admitted  that  he  was  to 
account  in  the  division  of  the  residue  for  the  4000  dollars 
given  him  by  the  fourth  clause  of  the  will,  and  he  insist- 
ed that  the  testator,  in  speaking  in  the  tenth  clause  of 
the  drawback  due  by  the  plaintiff  and  the  heirs  of  Fanny 
Ann  Hunt,  alluded  to  the  4000  dollars  given  the  former 
and  to  the  payment  mentioned  in  the  eighth  clause  made 
by  him  for  the  land  devised  to  the  heirs  of  the  latter. — 
And  finally,  the  bill  stated  that  the  plaintiff  was  entirely 
ignorant  of  the  property  which  was  subjected  to  the  cross 
remainders  created  by  the  last  clause  of  the  will — wheth- 
er the  cross  remainders  attached  ujion  all  the  property 
which  passed  under  the  will,  or  were  confined  to  that 
disposed  of  by  the  residuary  clause^ — whetlier  they  ap- 
plied to  all  legacies  as  well  pecuniary  as  specific,  or 
whether  they  were  confined  to  the  last— and  if  applica- 
ble to  the  pecuniary  legacies,  the  plaintiff  prayed  he 
might  be  protected  in  paying  them  over.  All  the  par- 
ties interested  under  the  will,  were  made  defendants 

of  these  William  B.  Inge  was  a  non-resident  and  did  not 
appear  and  answer. 

By  an  amendment,  the  plaintiff  stated  that  one  of  the 
children  of  Fanny  Ann  Hunt  had  died  and  that  he  had 
been  advised  to  administer  upon  its  estate,  but  he  aver- 
red that  he  was  entirely  ignorant  whether  the  interest  of 
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that  child  under  the  will  of  his  testator  survived  to  its    ^^«c.  1932. 
brothers  and  sisters,  or  whether  he,  the  plaintifT,   held 
it  in  tru^t  for  the  next  of  kin,   and  in  this  respect  he 
prayed  instructions* 

By  consent,  the  master  in  the  court  helow  was  direct- 
ed to  enquire  whether  fFm.  H.  Bullock  and  John  Hunt 
were  proper  persons  to  substitute  as  trustees  for  tlieir 
respective  children,  and  whether  the  property  of  their 
children  would  he  safe  in  their  hands.  It  was  also  re- 
ferred to  him  to  state  an  account  of  the  Clarkesville  cn- 
partnership^  and  of  the  amount  which  the  testator  had 
paid,  and  the  plaintiff  was  still  liable  to  pay  for  the 
land  devised  to  the  heirs  of  Fanny  ^^nn  Uunt^  and  also 
to  state  an  account  of  the  property  advanced  by  the  tes- 
tator to  his  children,  contained  in  tlie  books.  The  mas- 
ter reported  that  W.  H,  Bullock^  and  John  Hunt  were 
proper  persons  to  appoint  trustees  for  their  children,  and 
that  the  property  wliich  their  children  took  under  the 
will,  would  be  safe  in  their  Iiands.  He  also  stated  the 
accounts  ordered  to  be  taken,  and  there  were  no  excep- 
tions filed  to  his  report. 

The  case  was  discussed  several  terms  ago,  by  J^Tanh 
for  the  plaintiff  and  Badger  and  Devereiix  for  defend- 
ants. The  plaintifT  made  no  questions  which  were  ad- 
verse to  the  interest  of  the  several  deferulants,  but  sub- 
mitted to  any  decree  wliich  would  indemnify  him. 

Hbndebson,  Chief-Justice. — This  bill  is  filed  by 
Jvhn  Bullock^  executor  of  Win  Bullocks  to  have  the  trusts 
of  his  testator's  will  declared,  and  to  have  the  advice  of 
the  court  on  the  execution  of  them.  It  is  a  proper  case 
for  sncb  an  application,  as  tlic  will  in  many  parts  is  of 
very  doubtful  meaning. 

The  question  which  presents  itself  is  as  to  the  increase 
of  the  slaves  bequeathed  to  his  daughters  Susan  Jiggits 
and  Lucy  LexviSf  and  to  his  grandson,  VTm.  B.  Inge.  As 
to  the  latter,  we  decline  to  give  an  o{)inion,  as  the  testa- 
tor says  he  has  ihado  his  grandson  a  deed  of  gift  for  the 
slaves.  This  deed  must  determino  tho  question,  and  w© 
have  it  not  before  us. 
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Dec.  1832.       ^g  ^o  the  two  formert  we  think  that  the  increase  pass- 

BuLiocK     ^  *^  ^^^  daughters  respectively,  together  with  tlie  origin- 

V,  al  stock,  as  we  look  upon  the  bequests  rather  as  confir- 

BiJiLoc*     mations  of  prior  gifts  than  as  legacies  de  novo.    The 

A  legacy  to  a  testator  in  describing  the  original  stock,  says  they  are 

ileKVpia^S  *''^  ^[^^"^  "^^'^^  ^^  P"t  i"*«  t'»«"'  possession,  upon  their 
in  her  poaaeasion  marriages  respectively      Our  act  of  1806,  (Jl«?.  c.  TOl,) 

S^8  ThTiS!' '  ^^^  ""*  *"""•  entirely  gifts  of  slaves  made  by  parents 
creaae  as  well  aa  to  children.  Cither  express,  or  those  presumed  from  a  dc- 
the  original atock.  Hyery  of  possession,  but  leaves  them  in  the  hands  of  the 
A  parol  tcift  of  child  as  an  advancement,  if  the  parent  does  not  by  will 
SSy  v^d'by  ^""e  ^^  otherwise,  declare  the  contrary.  And  although  in 
actofi806,(;?e».  this  case,  they  are  not  ad vancements,  so  as  to  be  brought 
rfthedonorfr*  '"*^  hotch-pot,  for  there  is  no  intestacy,  yet  they 
confinnadonofic  have  that  character  so  far  as  to  form  a  guide  in- 
gJod£i*"m>iT"  arriving  at  the  testator's  intent.     There  ai^  addition--. 

al  reasons  appearing  upon  other  parts  of  the  will,  which 
support  this  conclusion.     In  the  clause  creating  cross 
remainders,  we  understand  that  this  property  is  not  es- 
teemed as  property  received  under  the  will,  but  as  fall* 
ing  within  the  description  of  that  heretofore  received. 
The  codicil  affords  strong  proof,  tliat  as  to  these  lega- 
cies he  did  not  deem  it  necessary  to  mention  the  iiici*ease 
in  order  to  pass  them.     For  ho  therein  dcclare<l,  that 
as  to  the  increase  of  the  negroes  bequeathed  to  his  son 
John,  in  trust  for  the  heirs  of  his  son  fnUiam,  and  of 
his  daughter  Fanny  Snn^  he  intended   it  should  pass, 
and/ is  silent  as  to  the  increase  of  those  bequeathed  to 
his  daughters  Susan  and  Lucn.     In  the  will,  they  were 
bequeathed  in  the  same  way  without  the  increase.     As 
to  those  given  in  trust  for  the  heirs  of  his  son  and  daugh- 
ter, there  bad  been  no  prior  gift  or  delivery  to  the  trus- 
tee, or  the  heirs,  which  the  will  could  confirm.     And 
therefore  the  testator  very  probably  concluded,  that  it 
required  express  words  to  carry  the  increase.     He  there 
inserted  the  increase  in  the  codicil  as  to  them  and  said 
nothing  as  to  the  legacies  in  question,  thinking  as  we 
believe,  that  the  increase  passed  by  the  confirmation  of 
the  original  gift     An  additional  reason  might  be  given. 
He  made  a  de^d  of  gift  to  his  grandson,  Wm.  B.  Ing^a 
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for  the  negroes  he  pat  into  the  possession  of  his  mother   ^^c.  1S32. 
tmder  the  same  circumstances*     This  deed  carried  the     '•^'^''^"^^ 
interest  from  its  date.     Why  then  it  may  he  asked,         v. 
should  he  make  this  exception  against  these  two  daugh-     BrLiocx 
tcrs? 

We  think  also,  that  the  bequest  to  the  plaintiff  of  the      ^  j  ^^ 

testator's  interest  in  the  Clarkesville  slore.  in  trust  for  stock  in  trade  and 
the  heirs  of  his  son  H^illiam,  carries  with  it  tlie  testator's  ^^di*" ttrewith, 
share  of  tlie  pi^fits*  This,  we  think,  suSiciently  ap-  gives  the  legatee 
Rears  on  the  face  of  the  will.  But  taken  in  connexion  ^^°  P'^^*^  *^"^- 
with  the  master*s  report  made  from  the  books  of  the  con- 
cern, and  from  the  testator's  own  books,  to  which  we 
think  the  testator  has  given  a  testamentary  character 
and  which  ought  to  be  proved  as  parts  of  liis  will,  as  far 
as  they  are  referred  to  in  it — there  cannot  be  a  doubt  on 
the  subject  The  words  of  the  will  are — **  my  said  son 
Johtu  (yrho  became  the  partner  of  the  testator  after  the 
purchase)  is  to  continue  to  manage  it  to  the  best  advan- 
tage, as  ho  has  done  for  several  years  past,  with  all  the 
purchases  he  has  made  of  (with)  said  stock,  for  the  bene- 
fit of  Jb/m  and  fViUiam  Bullock,  I  do  hereby  leave  for 
the  benefit  of  the  heirs  of  fFm.  H.  Bullock.^*  From  tlic 
master's  report,  it  appeats  that  nearly  the  whole  of  the 
stock  and  profits,  at  least  a  great  part  thereof,  Jiad  been 
applied  to  tlie  use  of  H'illiam  //•  Bullock^  witli  the  testa- 
tor's consent.  I  say  with  his  consent,  for  he  was  a 
partner,  and  lived  in  the  neighborhood,  and  it  is  pre- 
sumed he  knew  the  state  of  the  books.  And  fui*ther,  the 
sum  of  S1015  10,  the  one  half  of  the  amount  given  for 
the  goods  by  fVilliam  and  Ridiard  Bullock^  to  ff'illiam 
and  John  Bullock^  is  carried  to  the  testator's  own  books, 
and  entered  as  a  credit  thereon  to  /fm.  H.  Bullock. 
We  cannot  but  understand  from  this,  that  the  appro- 
priations made  to  the  use  of  ff^illiam  H.  Bullock,  by  John 
BuUockt  the  active  partner,  were  known  to  and  approv- 
ed of  by  the  testator.  And  these  advances  made  to 
^m.  H.  BuUockf  and  appearing  on  the  testator's  books, 
as  charges  against  him,  against  whom  and  all  his  other 
ehildrcn,  it  ajipears  that  the  testator  kept  accounts,  is 
eonclusive  evidence  to  show;  both  that  the  testator  in* 
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D&c.  1832.   tended  the  profits  to  pass  ;  and  also  appi-oved  of  the  ap- 
1^'^^^''^'**^    propriatioii  of  hoth  stock  and  profits  hy  tlie  plaintiff,  the 
V.  active  partner,  to  the  use  of  IFiu.  H.  Bullock.    No  ex- 

BcLLocK     ceptions  being  taken  to  the  master's  report  on  this  Sub- 
ject, the  same  is  confirmed ;  and  the  executor  is  directed 
in  closing  the  accounts  of  said  concern,  to  make  the  said 
report  the  basis  of  tlie  settlement. 
A  legacy  to  the      '^^'^  "^-^^  question  IS,  as  to  the  meaning  of  the  wordsy 
liein  of  a  living  heirs  of  Hit  body,  or  heirs  proceeding  from   the  body ;  fop 
conned  as  to  ^^*^  testator  uses  both  expressions  indiscriminately.-^ 
hii  children,  if  it  The  words  import  a  present  gift.     And  if  there  is  ni» 
^vmSli'he'is  li-  p<?rson  to  take  the  legacy,  it  is  void.     As  to  the  mean- 
>»«•  ing  of  the  words  heirs  of  the  body  (f  Wm.  U,  BulUkkf  we 

And  in  that    ^^'^  relieved  from  all  difficulty  on  the  subject.    For  the 
cue  allcr  bora    tcstator  uoticcs  in  anotlier  part  of  his  w'xWy  that  his  son 

diildren  take  un*   wmy,,'  rr*i*  t  ■•  t*  j.*ii 

der  tiw  words     ^ViUuim  IL  IS  {ilive.     In  s])eakjng  of  some  article,  he 
"hciisprocecdiiig  gjiyg^  "which  my  son  William  H.  has  now  on  loan." — 

Evidently  therefore,  lie  did  not  mean  heirs  in  itstechni- 
cal  sense,  the  representatives  of  a  dead  man,  hut  l>eirs 
apparent,  to  wit,  issue,  children.  And  we  think  the 
same  construction  must  be  put  on  the  words,  <^  heirs  of 
the  body  of  Fanny  Jinn  Hant.*^  In  the  first  place,  we 
have  a  spdcimen  of  the  testator's  meaning  of  the  words, 
and  unless  controlled  by  other  words,  tlie  same  words 
should  have  the  same  meaning  ;  and  especially,  when  used 
by  the  same  person  in  the  same  instrument,on  thesamesub- 
ject  matter.  Tlie  words  are  **  proceeding  from  the  body ;" 
wliich  word  proceedingf  is  future,  contingent,  not  past — 
which  have  proceeded.  It  hxiks  forward  to  the  having 
of  other  children.  Another  reason  might  be  given,  if 
necessary.  The  testator  mentions  his  d^iughter,  Fanny 
%^?i/i,  many  times.  He  never  declares  whether  she  is 
living  or  dead,  lie  mentions  his  daughter  EUsMbcthf 
but  once.  He  tlien  calls  her  his  *»  deceased  daughter.'* 
I  have  avoided  touching  on  the  doctrine  of  the  case  of 
Slilh  V.  DnrneSf  (I  Lav>^  Rep*  484.)  We  are  therefore 
of  opinion,  that  in  each  case,  the  words  heirs  of  the  body 
mean  children,  or  rather  issue.  The  next  question  is^ 
do  these  words  take  in  after  born  children  ;  or  is  it  con- 
fined to  those  born  at  the  making  of  the  will,  or  the  tea* 
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tator's  death.  Wo  think  it  embraces  all.  And  wc  rely  Dec.  1832. 
on  the  word  proceeding  as  sufficient,  indepcndcutly  of  all 
other  reasons.  We  ai-c  awai-e  that  in  the  conveyance  of 
a  mere  legal  estate^  the  estate  cannot  open  and  shut,  as 
it  is  called.  For  the  estate  must  pay  to  the  grantee  at 
Iii*st9  or  not  at  all.  I  speak  of  immediate  freehold  inte- 
I'ests.  It  is  otherwise  as  to  a  use  or  a  trust.  These  may 
cease  in  one  person  i!i  whole  or  in  part,  and  arise  in  an- 
other. And  if  it  be  a  use,  a  sufficient  sdu/i//a  of  seisin 
remains  in  the  trustee,  to  be  converted  into  a  seisin  to 
feed  the  new  use.  And  it  is  the  same  in  wills.  But 
here  there  is  not  only  a  will,  but  a  trustee  also  for  tlio 
heirs,  as  well  those  born  as  fliose  to  be  born.  This  is 
said  as  to  the  lands.  As  to  the  personal  estate,  the  in- 
convenience of  permitting  it,  is  here  avoided.  For  the 
legatees  in  trust  are  not  entitled  to  the  control  of  the  pro* 
{lerty,  or  to  call  for  an  immediate  conveyance  on  account 
of  these  ulterior  trusts  ;  so  that  there  is  no  danger  of  its 
being  wasted  or  eloigned,  to  defeat  the  ulterior  cestais 
que  trust.  And  we  can  therefore  see  no  reason,  why  the 
personal  estate  also,  should  not  open  upon  the  birth  of  a 
child,  and  let  it  in  to  the  benefit  of  the  trust.  And  if 
there  was  no  trustee  appt)i)ited  by  the  will,  the  court,  to 
effectuate  these  intents,  would  declare  the  heir  and  exe- 
cutor trustees  for  that  purpose. 

The  next  question  is,  what  property  is  subject  to  the 
cross  remainders  ?  From  the  will  we  are  bound  to  say 
all  the  property  taken  under  it.  These  are  the  testator's 
words ;  and  there  is  nothing  in  the  will  to  control  them,  ot 
vary  the  meaning,  only  the  expression  "  not  adverting 
to  what  has  heretofore  been  given."  This  can  control 
them  so  far  only,  as  to  exclude  all  property,  which  the 
will  states,  either  expressly  or  impliedly,  to  have  been 
heretofore  received.  For  as  to  that,  the  testator  has 
made  the  will  more  confirmatory  than  legatory.  But 
wc  cannot  travel  out  of  the  will  to  ascertain  what  he  in- 
tends to  confii-m  as  a  gift  or  quasi  gift,  and  what  lie  in- 
tends as  a  legacy  de  novo,  entirely  under  the  will. 

[  His  Honor  then  proceeded  to  specify  what  property 
Was  subject  to  the  cross  remainders,  and  came  to  the  con- 
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elusion,  that  all  the  property  which  had  not  been  given 
hy  the  testator  to  his  children  before  the  date  of  the  wili^ 
was  thus  subject — including  in  this  except  ion,  property 
which  had  been  given  to  ^'iliiam  U.  Bullocks  and  Fanny 
Jinn  UunU  but  wliich  was  by  the  will  devised  to  the  plain- 
tiflTin  trust  for  their  several  children.] 

The  Executor  has  asked  the  advice  and  assistance  of 
the  court,  in  regai*d  to  the  property  subject  to  the  cross 
remainders.  Uc  must  take  bonds  from  the  legatees  with 
ample  sureties  payable  to  himself,  that  the  property  shall 
be  forthcoming,  in  case  it  shall  be  necessary,  to  perform 
the  ulterior  trusts  of  the  testator's  will, 

Upon  the  subject  of  accountability  for  the  receipts  and 
advancements  to  equalize  tlie  distrib^ition,  u|)on  what 
the  testator  calls  the  first  division  of  his  estate,  we  arc 
left  somewhat  in  tiie  dark.     But  after  much  considera- 
tion, we  think  that  nothing  received  under  the  will,  ex- 
cept t!ie  S  4,000  to  John  Bidlock,  and  a  part  of  the  lega- 
cy given  to  him  in  trust  for  the  heirs  otFannyMn  Hnnt, 
are  to  be  accounted  for.     The  tcstator-s  will,  ^s  to  what, 
is  equality,  is  the  sole  law.     He  can  by  his  declaration 
so  far  as  respects  this  question,  make  that  equal  which 
is  in  fact  unequal.     In  giving  the  other  legacies,  he  says 
nothing  about  inequality,  but  whenever  he  speaks  of  these 
two,  he  speaks  of  equality  and  drawbacks,  and  directs 
that  tliey  shall  be  accounted  for  upon  the  division.     It 
appetirs  also,   that  the  testator  had  something  else  in 
view  when  he  speaks  of  equalizing  the  other  legatees. 
Tlio  master  reports,  that  he  had  kept  accounts  against 
his  childi-en.     It  must  be  that  he  refers  to  those  accounts, 
when  he  says,  these  two  legatees  are  in  advance  of  the 
•others.     Had  not  the  testator  by  referring  to  his  books, 
made  them  in  some  degree  testamentary,  we  could  not 
possibly  travel  out  of  the  will  to  ascertain  his  meaning. 
In  mjiking  the  division,  the  executor  will  not  consider 
the  legacies  given  in  the  will,  except  as  above  mention- 
ed,  as  creating  the  inequality  to  be  made  upuiMin  the  di- 
vision.    But  he  will  be  governed  by  the  master's  report 
on  the  subject,  as  to  the  advancements  made  to  the  dif- 
ieront  children  ;  and  will  make  that  the  ba<iis  on  wbick 
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,to  found  the  equality  dii*ected  by  the  testator^  except  as  Dec.  1832. 
to  the  legacy  to  himself  org  4, 000,  which  he  will  take 
into  the  account  as  so  much  advanced  him,  together  with 
interest  thereon  from  the  time  he  received  it.  He  will 
also  take  into  account  the  monies  paid  by  the  testator 
for  the  land  devised  to  him,  in  trust  for  the  heirs  of  Fan- 
fijf  Jinn  Hunt,  together  with  all  his  testator's  liabilities 
for  John  Hunt,  deducting  therefrom  the  bond  which  his 
testator  gave  to  John  Hunt,  all  which  appears  u]>on  the 
master's  report  The  executor  will  strike  a  fair  bal- 
ance, and  make  what  is  due  from  John  Hunt  the  basis  of 
equalizing  the  legacy  to  the  heirs  of  Fanny  ^nn  upon 
the  division.  In  striking  the  balance,  the  executor  will 
include  what  he,  as  executor,  has  yet  to  pay  on  account 
of  his  testator's  suretyship  for  John  Hunt,  as  well  as 
what  he  has  paid. 

The  Clerk  and  Master  having  reported,  that  William 
H.  Bullock  and  John  Hunt  are  prudent  and  discreet  per- 
sons, and  properly  qualified  to  take  the  management  of 
the  property  bequeathed  to  their  respective  families,  the 
executor  is  hereby  authorized,  if  he  thinks  proper,  to  put 
the  trust  property  in  their  hands  respectively,  for  the 
supiiort  of  their  families  and  to  permit  them  to  expend 
the  whole  profits  for  that  purpose,  and  in  the  education 
of  their  children,  the  master  having  reported  that  they 
are  not  more  than  sufficient  for  that  puqiose.  But  the 
property  is  to  be  under  the  supervision  of  the  executor, 
who  may  at  his  pleasure  withdraw  it,  and  must  do  so 
upon  their  mismanagement. 

As  to  the  application  of  the  ti-ustee  to  be  permitted  to 
retire  from  the  trusts,  we  can  see  no  reason  why  he  should, 
and  therefore  refuse  his  application. 

We  are  also  of  opinion,  that  the  heirs  of  WiUiam  H. 
BuUock  and  the  heirs  of  Fanny  Mn  Hunt  form  a  unit 
each,  and  that  upon  the  death  of  any  one  of  them,  the 
share  of  the  one  so  dying  goes  to  its  heirs  and  next  of 
kin,  and  not  to  the  children  of  the  testator. 

PjBR  CuBiAM.— Degree  accordingxt. 
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D«c.  183*.  At  this  term  the  plaintiflT  filed  a  petition  vcrificcl  by  af- 
fidavit in  ^hicli  he  stated  that  the  defendant  JHchard 
Rvliock  had  become  insolvent  and  as  far  as  the  interest 
of  his  infant  cestui  qtie  trusts  extended,  he  prayed  that 
the  legacy  of  the  defendant  Richard  glioitld  not  be  paid 
over  to  him. 

The  defendants  also  filed  a  petition  to  rehear  that  part 
of  the  former  decree  which  declared  that  all  property 
^'hich  passed  under  the  will  was  subject  to  the  cross  li- 
mitations— contending  that  it  only  applied  to  the  prop- 
erty, to  be  received  at  the  last  division.  A  rehearing  was 
also  had  of  the  former  oiMlcr,  refusing  to  substitute  Wil- 
Ham  H.  Bullock  and  John  Hunt  as  trustees  for  their  chil- 
dren instead  of  the  plaintiff. 

Gaston,  for  the  defendant. 

HENDEKSONt  Cliicf-Justicc. — Wc  are  satisfied  with 
our  former  opinion^  as  to  what  part  of  the  testator's  pro- 
perty is  subject  to  the  limitations  in  cross  remainder ;  the 
words  of  the  will  are  too  sti'ong  and  point  too  plainly  to 
what  shall  be  received  tinder  the  will  as  distinguished 
fi'om  that  which  had  been  heretofore  received.  The  first, 
meaning  that  whicli  tlie  legatees  had  not  possessed  be- 
fore but  claimed  entirely  under  tlie  will ;  the  latter,  that 
which  he  had  before  the  making  of  his  will  i)osspS8cd  them 
of,  and  confirmed  to  them  by  the  will.  We  went  as  far  as 
we  could  in  declaring  that  the  property  put  into  the  hands 
of  William  H.  Bullock  and  Fanny  Jnn  Hunt,  and  by  the 
will  given  to  John  Bullock  in  trust  for  their  respective 
children,  to  be  property  not  I'eceived  under  the  will  in 
the  meaning  of  the  testator ;  substituting  the  trustee  to 
their  prior  possessions,  and  their  children  to  them* 

We  think  that  we  erred  in  dii*ecting  the  executor  not 
to  pay  or  deliver  over  the  property  subject  to  tlie  cross 
limitations  in  remainder ;  for  the  testator  has  iNrescribed 
no  conditions,  and  we  think  we  cannot  so  do  unless  for 
some  cause  whicli  wo  think  would  have  determined  tlie 
testator  himself  to  provide  the  means  by  which  his  ulte- 
rior legatee^  should  not  be  disappointed.  In  such  a  case 
'  wc  tlunk  it  would  be  our  duty  to  interfere,  for  we  should 
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then  speak  what  we  presame  tiie  testalor  woald  himdelf  ^"^  ^^^ 
say  were  he  ca{Md»le  of  si»eafciiig»  or  w^euld  have  previ- 
ded  fer  had  he  foreseen  the  necessity.  It  Is  goi ag  very 
far  then  to  take  care  of  a  remote  contingent  kiAeresty  to  ^'W*** 
tiie  prejudice  of  the  near  and  immediate  objects  of  the 
testator's  bounty,  for  it  almost  necessarily  reduces  the 
legacy  to  its  interests  or  profits  only.  However,  where 
there  is  a  cause  for  it,  as  insolvency  or  the  like,  we  think 
that  we  are  bound  to  interfere,  and  John  Bullock^  the 
executor,  as  guardian  and  next  friend  to  Janus  BtMoA^ 
and  trustee  for  the  children  of  WxUiam  B.  Bullock  and 
Fanny  Jinn  Hunt,  having  by  his  petition,  verified  by  af- 
fidavit presented  at  this  term,  stated  that  Richard  one  of 
the  legatees  is  insolvent  to  a  very  large  amount,  and 
praying  that  the  said  Ricliard  should  be  restrained  and 
enjoined  from  demanding  any  part  of  said  legacy  in 
cross  remainder  so  far  as  those  for  whom  he  acts  are  '^ 

concerned,  we  think  that  until  the  petition  be  disposed 
oi^  that  the  prayer  of  the  petition  should  be  granted  and 
the  benefit  of  it  be  extended  to  all,  for  if  Rkhard  be  in- 
solvent it  should  affect  all  those  who  may  claim* 

We  therefoi'e  direct,  that  until  bond  and  satisfactory  ^  wmoite  limi- 
surety  be  given  by  Richard  for  the  forthcoming  of  the  tati<Huiofpenoii- 
property  as  before  mentioned^  or  until  this  court  shall  ^J^^^  ^^^  ^ 
otherwise  direct,  tlie  executor  shall  not  pay  said  le-  secarB  the  forth 
gacy  or  any  part  thereof  to  said  Richard,  and  that  the  ^^^^  to  uh 
said  Richard  be  restrained  and  enjoined  from  demanding  ewer  the  ulterior 
and  suing  for  said  legacy.  hobe  i 

In  the  former  decree  it  was  erroneously  directed  that 
the  plaintiff  should  be  charged  with  interest  on  the  four 
thousand  dollar  legacy,  ft^m  the  time  he  received  it  The 
court  reverses  so  much  of  that  decree  and  now  declares 
that  the  same  is  payable  out  of  the  funds  of  JVbrtpood  and 
Bullock  fi*om  the  first  money  received  therefrom  after  the 
payment  of  the  debts  of  the  firm.  The  legatee  is  and  was 
entitled  to  i*eceive  the  same  out  of  the  first  money  col- 
lected from  said  firm,  after  paying  the  debts  thereof 
and  that  he  is  not  chargeable  with  interest  tliereon,  but 
if  the  fund  is  sufiicient^  he  is  entitled  to  interest  thereon 
from  one  year  after  the  testator's  death  until  he  recQver 
the  amount. 


Sjti  IVPRSlfB  OOUXT  OT  VORTO-OAROUirA. 

Dzc.  188S.  The  petition  of  HVliam  H.  BuUock  and  JoAa  Bunt 

^-''''~^^'^*^  praying  to  be  substituted  for  John  BuUock  as  trustee  for 

BrLLocK  ^^^^  children  respectively,  is  continued  for  further  con**' 


BvLLocx     sideration. 
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DECEMBER  TERM,  1835. 


Jane  McPhersoit  v.  Thomas  Hussey,  tt  aU 

A  Sheriff's  return  and  deed  are  prima  facie  evidence  of  the  sale  and 
of  the  identity  of  the  land  void  and  that  conveyed.  But  if  the 
presumption  exists  at  all  in  favor  of  deeds  executed  by  a  succeeding  she- 
nS,  under  the  act  of  1799,  f  Rev  ch.  538)  it  fells  when  it  appears  that 
the  successor  knew  nothing  of  the  fisu^fs  recited  in  his  deed,  but  executed 
it  from  his  confidence  in  the  representations  of  the  purchaser. 

This  bill  was  filed  in  1824,  and  ciiarged  that  a  salt 
was  instituted  for  alimony  by  hi?  wife  against  the  de- 
fendant Hussey,  who  then  had  a  large  real  and  personal 
estate,  and  that  a  decree  was  made  in  October,  1819,  in 
favor  of  the  wife,  on  which  a  sequestration  and  writ  of 
Ji.  fa.  issued  to  the  sheriff  of  Guilford,  under  which  he 
sold  four  tracts  of  lands,  of  which  the  plaintiff  purchas- 
ed two  and  took  a  deed  from  tlio  sheriff.  The  bill  fur^ 
tlier  charged,  that  Hussey,  pending  that  suit  and  for  the 
purpose  of  defeating  a  recovery  therein  and  any  sale 
that  might  be  made  under  process  upon  a  decree  in  it, 
conveyed  or  caused  to  be  conveyed  to  the  other  defend- 
ants all  his  visible  estate,  which  was  without  considera- 
tion and  with  full  knowlege  on  their  parts  of  his  object : 
In  particular  that  one  Boyl  had  conveyed  to  Mussey  one 
of  the  tracts  claimed  by  the  plaintiff,  but  that  the  deed 
had  not  been  registered  and  ftoy/,  at  the  request  of  Has- 
$ey  and  th^  defeudaat  It9$kins,  took  uip  and  destroyed 
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V. 
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Bsc.  1833.  that  deed  and  made  a  new  one  to  Hoskins  :  And  that 
one  Bruct  had  sold  to  Hussey  the  other  tract  of  land 
claimed  by  the  plaintiff,  for  S 1200,  and  was  to  convey 
it  when  the  purchase  money  should  be  paid  ;  that  Hus^ 
sey  paid  g900  uf  it  and  procured  Bruce  to  convey  to  Has- 
kinSf  who  paid  the  residue  of  the  price,  but  did  so  out  of 
the  funds  of  Hussey  and  has  since  conveyed  part  of  the 
land  to  the  defendant  Hunt  with  the  privity  of  Hussey 
and  without  consideration.  The  prayer  was  for  the 
conveyance  of  the  two  tracts,  (which  are  described  in 
the  bill,)  from  such  of  the  defendants  as  have  the  legal 
title,  by  which  the  plaintiff  was  prevented  from  proceed- 
ing at  law  and  for  an  account. 

The  answers  denied  the  fraud  and  set  up  various  de- 
fences and  much  testimony  was  taken  to  the  several 
points ;  but  it  is  unnecessary  to  state  them  or  the  proofs 
as  one  of  the  points  made  in  the  argument  of  the  case 
was  thought  clearly  to  be  against  the  plaintiff. 

The  answers  did  not  admit  the  plaintiff's  title,  but 
denied  it  in  general  terms  and  put  her  to  the  proof  of  it. 

In  proof  of  it,  the  plaintiff  offered  in  evidence  the  decree 
in  the  suit^of  Hussey  and  wife  and  the  writ  of  execution 
issued  on  it  in  October,  1819,  on  which  the  sheriff  made 
»  return  to  April  term,  1820,  that  it  was  *^  levied  on  1S5 
^'  acres  of  land  in  one  tract,  300  in  another  tract,  300 
'^  acres  in  a  third  tract  and  fifty  acres  in  a  fourth  tract; 
'^  the  title  being  disputed  sold  for  i^St  paid  in  office*' 
signed  ''J.  Hanner  sheriff,  by  J.  Wheeler,  deputy  she- 
riff.'' She  further  exhibited  a  deed,  dated  17th  Febru- 
ary, 1823,  made  to  her  by  fPiUiam  Jirmfieldy  then  the 
sheriff  of  Guilford^  for  the  two  tracts  of  land  claimed  in 
the  bill  and  in  the  deed  described  by  metes  and  bounds 
and  stated  in  the  deed  to  contain,  the  one  240  and  the 
other  33  acres. 

The  deposition  of  jairmjield  was  taken  by  the  plaintiff 
to  other  parts  of  her  case,  and  to  an  interrogatory 
from  tlie  defendants  on  this  point,  he  answered  that 
the  plaintiff  brought  the  deed  to  him  already  written  and 
tliat  be  executed  it  witiiout  her  showing  him  any  docu- 
ment or  evidence  upon  the  subject^  and  without  any  per- 
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sonal  knowledge  of  his  own  or  lier  rights,  or  of  the  land    I>«c.  1833. 
described  in  the  deed.  v-^^v^^^-^ 

From  the  record  of  the  alimony  suit,  it  appeared  that  *^'''*™"* 
on  leave  granted  in  October,  1825,  the  return  on  the  ex-     Hussbt 
ecution  was  amended  by   W/ieeler,  by  stating  amongst 
other  things,    "  that  it  was  levied  on  a  tract  of  land,  of 
**  300  acres  more  or  less,  or  a  part  oj  a  tract  of  land, 
" on  Reedy  Fork  adjoining  Charles  Bruce  and  others, 
*'and  that  Jane  JIcFherson  became  the  purchaser  #f  the 
'*  tracts  on  Reedy  Fork  at  gU,  and  paid  the  purchase 
'*  money  to  him/' 

Winston  for  the  plaintifT. 

JWi^/i  for  the  defendants. 

RuFFiiV,  Chief-Justice— after  stating  the  pleading  and 
proofs  as  above,  proceeded  as  follows  : 

The  objection  to  tlie  plaintiff's  case  is,  that  the  proof 
of  her  title  is  insufficient. 

It  is  the  general  understanding  and  course  to  receive 
the  return  of  the  sheriflT,  and  his  deed,  as  prima  facie  evi- 
dence of  the  sale,  and  that  the  land  conveyed  is  that  sold. 
It  is  not  intended  to  question  the  propriety  of  this  i>rac- 
tico.  It  rests  upon  the  notion,  that  the  deed  and  acts  of 
officers  import  verity,  because  tlic  officer  is  supposed  to 
have  full  means  of  personal  knowledge,  and  that  he  does 
know  the  facts  affirmed  by  him,  and  that  liis  affirmation 
is  true,  since  he  is  under  the  obligation  of  an  oath.-^ 
Whetlier  this  is  to  be  carried  to  the  extent,  thattlie  reci- 
tals in  the  deed  of  a  succeeding  Sheriff,  of  the  acts  of  his 
predecessor,  is  evidence  of  tliosc  acts,  tins  case  does  not 
call  upon  us  to  say ;  for,  at  all  events,  the  presumption 
cannot  stand  against  direct  proof,  tliat  the  new  Sheriff 
knows  not,  wlietlicr  wliat  he  has  said  be  true  or  false. — 
Here  the  Sheriff,  who  made  tlie  deed,  himself  proves, 
that  he  had  no  knowledge  of  any  one  of  the  materical 
facts  constituting  tlic  plaintiff's  right  to  call  for  a  deed 
for  the  land  conveyed  to  her  ;  and  that  he  made  the  deed 
upon  her  own  word  only,  tliat  she  purchased  at  all  and 
purchased  this  particular  land.  The  truth  of  those  facts 
can  no  longer  be  inferi*ed  from  the  deed,  since  the  whole 
Vol.  IV.  43 
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Bw.  1  aa3    ground  of  infei-encc  is .  destroyed  by  ilie  express  evidence. 
^^T"*^^^     It  is  then  necessary  that  the  plaintiff's  piircimse,   and 
c  MiifCMr  ^^^  idei^tity  of  tiie  land  <5pld  find  that  conveyefl,  s|iou1d 
HuM^T.     1,^  proved  Uy  evidence  independent. of  the  Sheriff's  deed. 
The  return  on  the  execution  does  notestablish  them.  As  at 
first  nia4lc  it  furnisiies  nothing  upon  the  subject  Admittiiig 
tliat  five  years  after  the  return,  and  tlie  e^cpiration  of. the 
Sheriff's  office,  and  after  the  new  Slieriff  had  made  a 
deed,  the  deputy  who  executed  the  process  copid  amend 
tlie  return,  and  Uiat  as  amended  it  would  be  evidence  be- 
tween these  parties  ;  3'ct  in  this  case  it  describes  tlie  land 
which  the  plaintiff  is  therein  stated  to  have  purchased, 
in  terms  so  extremely  vague,  that  it  is  impossible,   by 
comparing  that  with  the  description  in  tlic  deed,  to  as- 
certain whether  the  land  be  the  same  or  not.     It  would 
be  very  unsatisftictory  to  decree  upon  such  very  unccr* 
tain  iu*oof.    Indeed,  tliere  is  notliing  to  which  ths|t  faitli 
can  be  yielded,  which  entitles  itto  thename  of  evidence ; 
although  the  fact  is  one,  which,  from  its  nature,  is  siis-. 
ceptible  of  clear  and  direct  proof  by  the  testimony  of  the 
person  who  attempted  to  amend  tlic  return,  and  of  others. 
If  iiowever^  the  identity  of  the  Ijand  were  establishedy 
fbcro  is  another  radical  defect  in  the  plaintiff'^  case.-r- 
This  suit  is  not  to  obtain  a  conveyance  from  the  Sheriff. 
He  is  not  a  party  to  it.     It  is  against  other  persons ;  to 
the  i^lief  against  whom  a  valid  deed  from  the  Slieriff  i$ 
essential.     It  is  her  title  to  the  property  which  she  seeks 
to  recover.     Such  a  deed  she  alleges  in  the  bill  she  has, 
and  exhibits  it.     It  is  not  from  the  Slieriff  wiio  made  the 
sale,  but  from  his  successor* 

It  is  an  indulgence  to  purcliase^s  to  allow  them  to  get 
deeds  from  a  Sheriff,  after  his  office  has  expired,  or  from 
a  succeeding  Sheriff.  The  law  originally  contemplated, 
that  the  deed  would  be  immediately  made  by  the  officer 
who  made  the  sale,  and  while  under  the  obligation  of  his 
oath  of  office.  The  act  of  1767,  C^ev.  c.  85,)  was  the 
first  departure;  and  from  an  apprehension  of  that  dan- 
ger of  fraud,  which  is  apparent  in  this  case,  that  act  l«i 
'  confined  to  anterior  purchases,  as  is  also  that  of  1784. 
CBev.  c.  2£3^  s.  10.)     The  act  of  1799,    (JTetJ.  c.  538,} 
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is  the  first  which  embraces  future  ceses ;  and  that  is  ia-  ^^  ^^^ 
dicative  of  a  remaining  caution  in  the  Legislature  against 
imposition.  By  it  the  Sheriff  who  sold,  as  best  linowing 
the  truth  *of  the  case,  is,  although  out  of  office,  to  convey^ 
if  he  be  living  and  in  the  State.  Tlie  succeeding  Slieriff 
personally  ignorant  of  the  facts,  is  authorised  to  do  so 
only  in  cases  of  extreme  necessity,  when  there  is  no  oth- 
er person  in  being,  capable  of  conveying  or  compellable 
by  our  courts  to  convey — Uiat  is,  where  the  former  She- 
riff is  dead  or  has  removed  out  of  the  State.  The  pow- 
er to  the  successor  is  a  special  one  and  strictly  limited* 
The  policy  on  which  it  is  forincd,  not  less  than  the  limi- 
tation itself,  forltids  tbe  fo^teyision  of  tl|0;M  hy  construc- 
tion beyond  its  wprds. 

Here  ttiere  is  no  evidence,  that  at  the  time  of  making 
the  deed.  Banner  had  either  died  or  removed  or  has  yet 
done  so.    Tliere  is  not  even  such  a  recital  intbe.deed 

itself,  if  that  would  do.   !rbe'deed'|S;tb(9P9fi9lie«ffi^^ 
afMi.theJI|Ul,|iip6t  be  dismissed  with  cos^ts. 

PciB.CiV|Uiai»-^Qec}arB  that  the  plaint^bas  not^ror*- 
en,  that  the  land  described  in  the  bill  and  in  the  deed  to 
her  in  the  bill  mentioned,  dated,  &c.  is  the  same  land 
which,  it  is  alleged  in  the  bill,  she  bought  at  Sheriff's 
sale;  and  declare  further,  if  it  be  the  same,  that 
JinnfiMf  who  executed  it,  was  not  the  Sheriff  who 
made  the  said  sale,  but  was  a  successor  to  Banner^  who 
did  make  the  said  sale ;  and  declare  that  tlie  said  deed  is 
void,  because  the  plaintiff  bath  not  chai^^  or  proved 
that  the  said  Banner  was  dead,  or  had  left  the  State,  and 
therefore  dismiss  the  bill  with  costs. 
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MEmORANDA. 

At  the  late  Session  of  the  Legislature,  Wii^ulam 
Gaston,  Esq.  of  Newbern,  was  elected  a  Judge  of  this 
Court,  in  the  place  of  Chief-Justice  Heitdbbson,  whose 
death  has  been  already  noticed. 

And  at  a  meeting  of  the  Judges  held  during  this  term* 
his  Honor  Judge  Rvffin^  was  elected  Chief-Justice. 
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Dso.  1833. 

Richard  Boyd  v.  John  D.  Hawktits,  et  aU 

Agraement  between  troeteeB  and  cettui  que  tnuU  are  not  void  but  voidable, 
and  prima  fade  xequiro  evidence  of  collateral  fi^tg  to  support  them;  and 
where  a  trustee  had  taken  an  aaeignment  of  a  judgment  which  was  a  tien 
upon  the  trust  estate,  and  he  and  the  ceshd  que  frtut  belieying  it  could 
be  used  for  his  pecuniary  advantage,  agreed  that  it  sfibuld  be  held  for 
the  benefit  of  the  latter,  and  in  consideration  thereof,  and  as  a  compenaa^ 
taoD  Sot  his  trouble,  the  former  was  allowed  one  fburth  of  the  trust  estate. 
It  was  held  that  the  agreement  being  entered  into  by  the  cestui  que 
truti  under  a  mistake  of  bis  rights,  was  void. 

The  case  of  Boyd  v  ffawkint,  (ante  p.  195,)  upon  a  rehearing  confirmed 
in  part,  and  in  part  disapproved,  and  the  interlocutoiy  order  made  there* 
inaHeited. 

After  the  decree  pronounced  in  this  case  at  last  De- 
cember term,  {vide  ante  p.  195)  the  defendant  filed  a  pe- 
tition for  a  rehearing.  The  matters  complained  of,  and 
which  were  sought  to  be  corrected,  were  : 

1st  That  by  the  former  decree  the  agreement  of  the 
13th  of  September  1824  was  declared  to  be  wholly  vMd 
as  a  measure  of  compensation  to  the  defendant  Oiwkifu, 
for  services  rendered  tlie  plaintiff.  The  defendant  aver- 
red that  the  agreement  was  fair»  the  result  of  deliberi^ 
tion  on  the  part  of  the  plaintiff,  and  further,  that  the 
property  to  which  it  applied  was  situated  in  Virginia, 
where  the  services  for  which  it  provided  a  compensation 
wei-e  to  be  rendered,  and  that  by  the  law  and  usages  of 
that  State,  the  agreement  was  valid,  and  constituted  a 
proper  measure  of  com|)ensation. 

£d.  That  BO  much  of  the  decree  whereby  it  was  de* 
clared  to  be  contrary  to  the  rule  of  a  Court  of  Equity  to 
allow  compensation  to  a  trustee  by  way  of  commission, 
proceeded  upon  a  mistake  of  the  laws  and  usages  of  this 

State. 

sd.  That  the  allowance  of  the  gross  sum  of  fifteen  hun- 
dred dollars  as  a  compensation  to  the  petitioner  was  inad- 
equate, made  without  proper  information,  and  should 
have  been  the  subject  matter  of  a  reference  to  the  Clerk, 
before  whom  additional  testimony  might  have  been  of- 
ferred. 

4th.  The  petitioner  set  forth  several  instances  fai 
Vol..  IV.  44 
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Dig.  1833.    wbich  it  was  averred  that  there  were  mistakes  and  omis- 
^^''^^^^    sions,  in  making  up  the  balance  due  by  bim,  which  it  is 

o,  not  necessary  to  st^te. 

Rawkuts.  5th.  That  no  provision  was  made  to  protect  the  pe- 
titioner  from  a  number  of  suits  principally  pending  in 
this  State*  in  which  bis  agency  for  the  plaintiff  had  in- 
volved him. 

6th.  That  the  decree  was  erroneous,  in  directing  what 
proceedings  should  \e  bad  in  the  Court  of  Chancery  in 
Tirginia,  and  in  prescribing  to  the  petitioner  the  course 
which   he  should  take  in  defending  his  rights  there. 

The  re-hearing  having  been  granted,  the  sev^N^ 
points  above  set  forth  were,  during  this  term  extensively 
discussed  by  Badger  for  the  petitioner,  and  Dtvereux 
for  the  plaintiff. 

RrntK.  Chief  Justice. — The  imjMrtance  of  this  suit 
to  the  parties,  and  tlie  nature  of  some  of  the  questions 
discussed  in  it,  which  were  novel  among  us,  make  it 
gratifying  to  the  Court  that  tliey  have  been  brought  up 
for  a  reconsideration  by  a  petition  to  rehear  the  decree. 
It  is  especially  so,  as  upon  further  reflection  it  is  found 
that  some  general  propositions  were  stated  in  the  opinion 
given,  that  are  not  entirely  correct ;  and  that  on  other 
points  further  information,  than  was  then  laid  before  the 
Court,  was  necessary  to  doing  exact  justice  between  the 
parties. 

Upon  the  principal  question  before  discussed  and 
adjudged,  the  Court  sees  no  reason  to  alter  the  decree. 
That  was  upon  the  validity  of  the  deed  of  the  15th  Sep- 
-  tember  18S4,  as  an  agreement  of  purchase,  or  as  an 
agreement  for  measuring  the  compensation  of  J.  D.  Baw- 
InnSf  as  a  tpustee.  No  doubt,  the  trust  was  troublesome 
and  responsible,  and  required  Mr.  Aiw&in^' personal  at* 
tention.  It  is  clear  too,  as  stated  in  tlie  decree,  that  the 
defendant  had  with  both  diligence  and  skill,  discharged 
the  trust.  It  is  equally  true,  that  it  was  understood  by 
the  parties,  as  admitted  in  the  bill  and  collected  from 
some  of  the  deeds  of  trust,  that  Mr.  JBamkim  should  re- 
ceive compensation;  and  that  his  care,  personal  laboTi 
tim^  and  loss  of  attentton  to  his  own  affairs^  and  the  ad- 
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vantage  derived  by  Mr.  Boyd  tvom  his  services,  alto-    Dve.  lead, 
gether  may,  and  do  constitute  a  meritorious  considera-    ^""^^^^^^^ 
tion  for  a  proper  agreement  for  remuneration,  and  for         «, 
the  ultimate  allowance  of  a  liberal  remuneration.     But    Havkivi. 
upon  the  principle  of  equity  which  has  long  formed  the 
law  of  this  Court  for  the  regulation  of  dealings  between 
parties  standing  in  the  relations  these  did,  at  the  time  of 
entering  into  the  articles  of  September,  such  an  agree- 
ment cannot  be  sustained,  though  not  obtained  by  actual 
imposition. 

Without  going  through  the  cases  again*  it  will  be  suf- 
ficient to  state,  that  although  all  bargains  between  trus- 
tee and  cestui  que  trust  are  not  absolutely  void,  yet  they 
are  not  favored,  but  are  the  objects  of  distrust.     Gene- 
rally, they  have  been  regarded  as  mere  securities,  if  in 
the  event  they  turned  out  to  be  very  gainful  to  the  trus- 
tee and  prejudicial  to  the  other  party,  and  unless  the 
whole  subject  was  clearly  understood  by  the  cestui  que 
trust  in  its  cit*cumstances  and  their  legal  consequences. 
Even  then,  tlie  contract  has  not  been  permitted  to  stand, 
when  it  was  not  freely  entered  into  by  the  party  under 
protection,  without  any  undue  influence  on  the.  part  of 
the  trustee,  or  any  pecuniary  necessity^  or  mental  em- 
barrassment on  the  other  side.     To  gain  the  counte- 
nance of  the  Court  therefore,  such  agreements  mustf  as 
it  has  been  said,  prove  to  be  fair  and  reasonable— -such      n,y^;„,  ^ 
as  the  cestui  que  trusty  as  a  prudent  man  might  or  would  tweeo  trastee  tud 
again  enter  into,  and  the  trustee  might,  consistently  with  ^^^^*l^^^ 
his  duty,  advise  liim  to  make  with  another  person.     It  a  pmdeat  maa 
is  impossible  to  define  the  sources  of  secret  influence,  ^g^  Sffo^ 
which  one  person  may,  in  their  relative  situation,  have  migfat  oonacwor 
over  another,  imperceptibly  to  the  world,  and  ahnost  to  ^'''£,^jf^ 
tlicmselves,  and  when  it  is  not  sought  nor  even  desired;  oeptfromaitraii" 
an  influence    which  may  not  only  control  actions,  but  Bg- 
color the  opinions  and  determine  thejudgment  of  the  de- 
pendent party.    It  is  wrong  to  engage  him  reluctantly 
iu  9  contract  known  to  be  to  his  prejudice,   and  it  is 
hardly  less  so  to  insist  upon  a  contract  with  him,  thought 
equal   at  the  time,   and  to  which  he  madenoobjec« 
tion,  but  which  in  fact  wits  to  his  prejudice,  and  whicb, 
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Die.  isds.    on  that  ground,  and  upon  his  discovery  of  it*  heis  reluc* 

^^^y^**^    tant  to  proceed  in.  One  reason  why  the  Court  leans  this 

^.  way  isy  that  regarding  such  dealings  as  definitiye  con- 

Hawkixs.   tracts,  they  would  conclusively  bind  the  cestui  que  truMt 

at  all  events,  and  might  do  great  injustice.    But  taking 

them  to  be  voidable,  and  prima  facie  to  be  supported  by 

the  aid  of  collateral  proofs,  the  Court  always  has  the 

power  of  disposing  of  them  in  a  way  that  will  secure  all 

parties,  and  do  f  omplete  justice. 

In  the  case  before  us,  it  cannot  be  doubted,  that,  cer- 
tainly in  Mr.  BoytPSf  and  probably,  in  Mr.  Hawking  ^ 
opinion,  the  latter  was  the  owner  of  Brorvii^s  judgment, 
and  could,  without  violating  either  a  rule  of  law  or  mo- 
rality, use  it  for  his  own  benefit,  by  selling  under  it,  and 
buying  in  the  trust  property — ^unquestionably  that  sup- 
position entered  materially  and  mistakenly  into  the 
agreement  of  September,  it  is  recited  in  it  and  is  fairly 
stated  in  the  answer  to  have  been  one  of  the  main  mo- 
tives. Here  then  is  at  once  a  clear  mistake  in  the  es- 
sence of  the  contract.  If  the  truth  had  been  known,  Mr. 
Hawkins  would  never  have  advised  the  other  party  to 
come,  nor  would  he  have  consented  that  he  should  have 
come,  to  sach  an  agreement  with  any  body  else.  Again, 
Mr.  Boyd  only  did  not  know  the  true  state  and  value  of 
the  property  of  which  he  was  disposing,  but  seems  to 
have  had  a  different  opinion  u}M)n  that  subject  every  sue* 
eeeding  day,  and  it  is  extremely  probable  that  it  was  so 
uncertain,  that  Mr.  Hawkins*  own  opinion  frequently 
fluctuated  ;  at  all  events,  Boyd*s  spirits  seem  alternate- 
ly to  have  been  greatly  elated  and  depressed;  so  that 
there  is  no  likelihood  that  in  any  treaty  then  carried  on, 
he  either  i-eflerted  coolly,  or  stipulated  upon  any  coni- 
dence  in  himself.  Now,  although  Mr.  Hawkins  may 
not  have  intended  any  advantage,  and  may  not  then 
have  believed  he  was  gaining  any  undue  advantage,  yet 
it  is  certain,  that  Boyd  was  not  in  a  condition  to  protect 
himself,  that  he  did  not  stand  on  his  rights,  that  be 
would  have  yielded  more,  if  more  had  beed  asked  ;  and 
that  Mr.  Hawkins  absolutely  refused  to  accept  all  that 
was  oflRored.    The  case  really  then,  is  that  of  a  bargain 
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made  all  on  one  side;  and  therefore  as  a  contract,  it  cannot  I>so.  1838. 
be  enforced  ;  because  it  turns  out  to  be  too  much  to  the  ^'^T'^^^ 
advantage  of  the  one,  and  to  the  prejudice  of  the  other.  ,. 

It  is  for  these  reasons,  that  contracts  between  trustee  Havmki 
and  ceitui  que  trust  can  hardly  be  said  to  be  binding  un« 
til  the  relation  is  dissolved^  and  a  confirmation  is  given, 
as  in  the  case  of  a  conveyance  from  a  ward  to  one  who 
has  been  his  guardian.  But,  independent  of  tiie  rela- 
tion of  trustee  and  cestui  que  trusty  merely  as  such,  that 
which  actually  existed  between  these  parties  was  pecu- 
liar— the  trust  being  of  the  whole  estate  of  Boifd^  for 
sale,  to  pay  very  large  debts,  which  gave  the  trustee  a 
control  over  his  will,  that  could  hardly  be  resisted.  It 
is  by  no  means  declared  that  it  was  sought  from  sinis- 
ter motives,  or  that  it  was  exercised  with  any  intent  to 
oppress*  But  we  cannot  but  see,  that  it  might  be  so 
exercised;  and  that  in  fact  an  agreement  was  obtained, 
that  may  have  been  the  result  of  it.  It  is  the  danger  of 
such  consequences  that  has  given  rise  to  the  rule  of 
equity,  as  one  of  legal  policy  in  prevention  of  fraud;  on 
vhich  the  Court  is  bound  to  relieve,  although  there  be 
no  actual  fraud,  but  only  a  loss  upon  an  improvident 
bargain — such  a  bargain  ought  not  to  be  gained  nor  in- 
sisted on.  The  Court  doth  therefore  affirm  so  much  of 
the  decree  complained  of,  as  declared  that  deed  void  for 
any  of  the  purposes  for  which  it  was  set  up  in  the  an- 
swer, and  as  sustained  the  first  exception  taken  by  the 
plaintiff  to  the  report.^ 

In  the  decree,  the  defendant  was  allowed  the  sum  of 
21500  as  a  compensation  under  all  the  deeds.  It  is  now 
right  to  correct  the  decree  in  that  respect ;  first,  be- 
cause the  allowance  was  upon  a  wrong  principle,  being 
in  a  round  sum  as  for  an  agency,  and  not^is  a  commis- 
sion, which  the  Court  declared  was  against  tlie  rule  of 
equity;  and  secondly,  that  it  was  not  adequate,  if  the 
principle  was  right. 

It  is  not  seen  how  the  error  in  the  mere  matter  of  law 
could  prejudice  the  defendant,  since  the  Court  made  him 
an  allowance,  as  being  agreed  for  in  the  deeds,  and  sub- 
mitted to  in  the  bill,  except  qo  far  as  its  being  a  proper 
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Dzc.  1833.    subject  of  compact  migbt  tend  to  sustain  the  deed  of 
September.     For  tlie  reasons  already  given,   it  coald 
not  have  that  effect ;  because,  as  a  compensation  it  is 
Hawkkts.    „Qt^  in  the  event,  fair  and  reasonable. 

But,  I  believe  the  proposition  as  a  rule  of  law  cannot 
stand.     Nothing  can  be  more  certain  than  that  the  opin- 
ion given  by  the  Court  was  drawn  from  tlie  purest  and 
most  undoubted  sources  of  equity  as  established  in  Eng« 
land.     There  trustees  are  not  paid  in  any  mode.     We 
thought  it  dangerous  to  do  it,  especially  by  the  way  of 
commission  here,  although  it  may  be  admissible  as  an 
allowance  for  time  and  labor ;  because  it  presents  temp- 
tations in  cases,  where  sales  are  not  tlie  direct  and  sole 
objects  of  the  deed,  for  the  trustee  to  make  them  unne- 
cessarily, or  to  hurry  them  on,  to  the  detriment  of  the 
debtor.     In  England,   trustees  seldom  act  personalty, 
or  are  more  than  tlie  nominal  owners  of  the  legal  title. 
The  business  of  the  trust,  as  are  almost  all  other  nego- 
tiations, is  conducted  by  solicitors  and  law  agents,  by 
whom  the  compensation  is   derived.      For  this  reason 
In  England  u  probably  the  trustees  which  may  be  denominated  pub- 
is dear  that  trua-  He,  as  having  their  origin  in  the  law,   such   as  guar- 
«  officen  o/the  dians,  executors,  and  committees,  are  held  to  be  hono- 
kw  aa  executors,  rary ;  aiid  by  consequence,  those  which  are  constituted 

&e.  have  no  rigfat 

to  eompensation,  by  Contract  are  put  on  the  same  footing.  This  is  not  so 
and  by  analog  moch  uuon  tlie  idea  that  men  are  not  to  have  reward  for 

the  rulcis  extend-         , 

ed  to  trustees  by  their  labor,  as  that  these  persons  do  not  labor,  but  that 
cMnpact«  those  who  are  put  in  their  place  do. 

The  state  of  our  country,  and  the  habits  of  our  people 
tho^  dMTM  ***®  ^  different  as  to  have  induced  the  Legislatures  of 
fjiertf.  c.  saej  nearly  all  the  States,  including  our  own,  to  introduce 
bas^*^^*  k^l-  P*'ov*sions  by  statute  for  competent  remuneration  to 
ducedastoexecu-  tliose  to  whom  ^lie  law  commits  the  charge  and  care  of 
tors,  &c.  ^g  estates  of  infants  and  deceased  persons.    Individu- 

ally, I  doubt  the  policy  of  such  regulations,  and  my 
doubts  are  founded  on  the  observation  of  much  practical 
injustice  suffered  by  the  helpless ;  and  I  cannot  but  be- 
lieve, if  ever  professional  persons  should  become  so  nu- 
merous as  to  be  readily  accessible  to  all  such  trustees 
as  convenient  agents,  whose  services  can  be  substituted 


IB 
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for  tiieir  own  personal  attentions/tbat  those  laws  will  be   ^><^«  ^^^ 
repealed,  because  the  business  can  then  bo  better  done  ^^^^y^n^ 
and  the  risk  of  imposition  in  charges  better  provided       ^^^ 
against    But  while  the  present  necessity  exists,   the   HAwuirt. 
rale  perhaps  must  be  retained  as  tlic  moans  of  engaging 
honest  and  competent  men,  in  moderate  circumstances, 
to  undertake  such  duties* 

It  is  natural  that  Courts  of  Equity,  acting  upon  one  fj^  "IT^SS 
of  the  roost  ancient  and  approved  oftheir  maxims,  should  UiemieMtotrai- 
foUow  the  law,  and  adopt,  in  the  case  of  conventional  ^i^t^nS!^ 
trustees,  tlie  rule  applied  by  the  statutes  to  public  ones. 
This  has  been  done  in  almost  every  State  in  the  Union, 
we  believe ;  at  least  as  far  as  we  have  had  an  opportu- 
nity of  examining  their  adjudications.  It  is  in  Massa- 
chusetts, (16  Mass.  Rep.  227,)  in  Pennsylvania  and  New 
Jersey,  as  appears  in  Manning  v  Manning f  (1  John.  C. 
C.  5£9,)  in  Maryland  (1  Ear.  and  GiU.  18,)  in  Virginia, 
(1  Wash.  246.  4  Hen.  and  Mum.  415,)  and  in  South-Ca- 
rolina, (4  Dess.  110.)  In  New  York,  Chancellor  Kent 
cs^ressed  himself  strongly  in  favor  of  the  English  rule 
and  refused  compensation  in  Oreen  v  Winter ^  fl  John. 
C.  C.  26; J  but  be  was  compelled  to  yield,  when  a  sub- 
sequent act  of  the  Legislature  authorised  the  Courts  to 
make  an  order  in  favor  of  public  trustees.  And,  in  an- 
swer to%n  enquiry,  that  eminent  person  has  done  the 
Court  the  honor  to  say,  through  one  of  its  members, 
that  he  understands  the  old  rule,  denying  compensation 
to  trustees,  to  be  pretty  much  abolished  throughout  the 
country,  for  that  the  statutes  give  it  to  guardians,  exe- 
cutors and  admistrators,  and  the  Courts  make  a  reason- 
able allowance  to  receivers  appointed  by  them,  besides 
reimbursing  their  expenses,  and  the  equity  of  the  sta- 
tutes is  by  construction  generally  extended  to  conven- 
tional trustees,  when  the  agreement  is  silent 

To  so  strong  a  current  of  authority,  this  court  does 
not  feel  at  liberty  to  oppose  the  resistance  of  its  judg 
ment  singly ;  but  must  yield,  (even  were  it  with  hesita- 
tion,) to  the  extent  of  a  reasonable  allowance.  We  are 
informed  too,  tliat  it  has  been  usual  in  some  parts  of  this 
State,  for  trustees  to  charge  for  services ;  and  that  the 
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Bso.  1838.    profession  have  no  decided  opinion  against  it.    The 
^«^V^b^   amount  will,  of  course,  be  according  to  the  circumstan- 
^^^       cesy  and  not  beyond  that  which  would  under  the  Statate9 
Hawkihs.    be  made  to  executors ;    and    if  fixed  by  the  parties, 
it  will  be  subject  to  the  revision  of  the  Court  and  will 
be  reduced  to  what  is  faii%  or  altogether  denied,  if  the 
stipulation  for  it  has  been  coerced  by  the  creditor  as  tlte 
price  of  indulgence,  or  as  a  cover  to  illegal  interest^  or 
the  conduct  of  the  trustee  has  been  malajide,  and  injuri- 
ous to  the  cestui  que  trusL     Whether  it  shall  bo  given  as 
a  commission  or  not,  is  hardly  worth  disputing  about  : 
that  may  be  a  convenient  mode  of  computing  in   most 
cases;   but  the  true  object  is  fijust  allowance  for  time, 
labor,  services  and  expenses,  under  all  the  circumstan- 
ces that  may  be  shewn  before  a  master. 

In  the  case  before  us,  the  Court  supposed  tliat  the  cir- 
cumstances appeared  as  fully  as  they  could  be  at  any 
time  shewn  by  the  parties,  and  therefore  proceeded  to 
fix,  at  once,  an  allowance.  Upon  reflection,  this  is  deem- 
ed to  have  been  premature ;  as  that  view  of  the  subject 
was  not  in  the  contemplation  of  the  parties;  or  of  the  mas*- 
ter,  who  took  the  accounts  upon  the  basis  that  the  agree- 
ment of  September  was  binding.  The  decree  must  there- 
fore be  corrected  in  these  respects  ;  and  it  must  now  be 
referi*ed  to  the  master  to  ascertain,  (without  anJ^rePer- 
ence  to  the  ageeement  of  the  ISth  of  September,  1834,) 
and  report  what  is  a  just  allowance  to  the  defendant  as 
before  mentioned,  and  taking  into  account  the  payments 
under  the  decree,  if  any,  state  the  balance  that  may  be 
due  between  the  parties.  In  taking  the  account,  the 
master  will  also  credit  the  defendant  with  tlie  sum  of 
S72,  received  by  the  complainant  ^oyd,  as  the  rent  of 
the  blacksmith's  shop  in  Boydton,  which  was  overlook- 
ed in  the  computation  on  which  the  decree  was  based. 

The  decree  will  also  be  extended  by  declaring  the  ti- 
tle of  the  defendant  to  the  blacksmith's  shop  in  Boyd« 
ton,  and  to  the  slave  Patsy  a  good  one,  and  requiring  the 
plaintiff  to  surrender  the  i>ossession  of,  the  shop  and  de- 
sist from  any  actions  or  suits  in  this  State  for  or  con* 
cerning  them. 


•VFBBIIB  COURT  OT  HOBTH-CABOLTRA.  836 

Upon  that  part  of  the  decree  which  directed  the  suit  ^^'  ^^^ 
pending  in  the  Court  of  Chancery  in  Yirglnia,  tohedis-  ^"^"^"^"^ 
misaedy  there  has  been  some  difficulty,  and  the  Court  is  «. 

not  unanimous.     The  cases  cited  at  the  bar  establish  Hawuvi. 
that  the  Chancellor  in  England  does  not  confine  himself    A  court  of  equi- 
to  putting  the  parties  to  an  election;  but  where  fhey  are  E|a^i„2^  w 
within  his  jurisdiction,  he  restrains  them  by  injunction  in  the  eonn  of 
from  carrying  on  a  suit  previously  commenced  in   're- ^^^^ ^^  J^' 


land  or  Scotland,  and  proceeds  in  the  whole  matter  him-  vect  a 
self*     This  is  commonly  put  upon  the  ground  that  tiie  ^  \   chuiceiy 
House  of  Lords  is  the   common  superior  of  all  those  8iiitthiupeiidiD& 
Courts.     But  that  cannot  be  the  true  ground  ;   for  the  putting ^«  party 
like  jurisdiction  is  taken  where  the  first  suit  is  in  a  for-  ^  his  election. 
eign  country,  or  in  a  Colony,  from  which  the  appeal  is 
to  the  King  in  Council.     It  seems  to  be  assumed,  that 
more  complete  justice  can  lb  done  in  the  English  Chan- 
cery.    I  ^visli  it  to  be  understood  that  I  disavow  alto- 
gether any  such  arrogance  on  the  part  of  the  Court  in 
making  the  decree  in  this  case.    It  primarily  was  not 
thought  of,  much  less  acted  on.    The  sole  ground  with 
us  was,  that  of  the  election  of  the  parties.    It  is  true 
tliat  the  pendency  of  a  suit  in  another  State  is  not,  as  a 
plea»  a  bar  to  one  here.      Yet,  I  conceive  that  no  Court 
will  suffer  one  of  its  suitors  to  vex  another  with  two 
suits  at  the  same  time,  for  the  same  thing,  be  the  other 
pending  where  it  may,  and  ujion  the  motion  of  either, 
will  refuse  to  proceed  in  the  one  before  it,  unless  the  oth- 
er he  dismissed.    These  parties  all  live  within  this  ju- 
risdiction, and  each  admitting  in  the  pleadings  that  the  ^ 
suit  was  pending  in  Virginia,  went  fiilly  into  the  case 
here,  the  defendant  insisting  in  his  answ6r  on  a  trial 
here  on  the  merits.     This  struck  me  as  an  election,  and 
that  as  it  was  improper  that  the  other  suit  should  go  on 
with  this,  or  after  it  was  decided,  the  Court  ought,  after 
a  decision,  to  make  it  compulsory  on  the  parties  to  dis- 
pose of  it     This  too,,  was  considered  the  most  respect- 
ful course  to  tlie  Courts  of  Virginia,  as  it  might  prevent 
a  conflict  of  decision,  and  the  consequences  of  process  of 
-  contempt  to  enforce  opposite  decres  ;  for  it  did  not  ap- 
pear to  us  that  any  decree  had  be^  mado  in  Virginia. 
Vol.  IV.  44 
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pM.  18831   These  reasons  still  induce  me  to  abide  by  tbe  former 

^"^^^^    decree. 

v"  But  my  brethren  think  otherwise,   and  I  cheerfally 

Hawuxs  yj^j  j  ^q  tikentf  as  the  reasons  of  their  judgment  chiefly 
refer  to  the  relation  which  the  Courts  hear  to  each  oth- 
er as  tribunals  of  sister  States,  and  the  comity  which, 
it  is  supposed,  should  be  displayed  by  the  one  towards 
th€  otlier.  We  have  been  able  to  find  no  precedent  for 
the  decree  in  the  decision  of  any  of  the  States  ;  and  al- 
though, in  general,  a  Court  of  Equity  having  a  party 
before  it  may  make  him  do  what  may  seem  right,  yet 
'  they  think  that  he  ought  not  to  be  enjoined  to  any  act  in 

the  Court  of  a  sister  State,  because  it  must  be  presumed 
that  Court  will,  in  administering  its  own  justice,  make 
him  do  the  same  act,  and  at  all  events,  the  contrary 
ought  not  to  be  anticipated.  *  The  Courts  of  tlie  Unit^ 
States,  for  this  reason,  refuse  to  entertain  a  bill  to  en- 
join a  judgment  in  a  Court  of  law  of  a  State.  {Biggs  v 
fFolcottf  4  Cranch  179,  Jlftmrn  v  Voorhies,  7  lb.  97%.  J 
In  Jlftfli  v  Merriitf  (2  PiUge*s  Bep.  403,)  Chancellor 
Walworth  decided  that  he  would  not  entertain  a  suit  to 
enjoin  judicial  proceedings  previously  commenced  in  an- 
other State  ;  in  which  I  fully  agree  with  him,  upon  the 
presumption  that  justice  will  be  done  there,  as  well  as  ft 
would  be  upon  the  new  suit  in  our  owq  Courts.  But  he 
remarks  further,  that  although  tlie  Court  has  the  physi- 
cal power*©  act  coercively  upon  the  parties  within  its 
jurisdiction,  yet  he  was  not  aware  that  any  Court  of 
Equity  in  the  Union,  had  deliberately  decided  to  exer- 
.  cise  the  power,  by  injunction  on  the  parties  to  dismiss  a 
suit  in  anoflier  State,  for  it  might  be  retaliated,  and  be- 
tween the  Courts  both  parties  be  brought  into  contempt. 
My  brethren  think  we  ought  not  to  set  the  precedent  nor 
expose  these  parties  to  the  risk  of  incurring  the  censure 
of  the  Court  in  Virginia ;  for  we  cannot  know  whether 
that  Court  wiil  allow  the  suit  to  be  dismissed.  If  it 
ought  to  be,  because  the  mattei*s  ape  decided  between 
tlie  parties  in  their  own  State,  that  Court  will  do  it  with- 
out our  order,  and  of  its  ow^  mere  motion.  They  think* 
tooy  that  although  this  Court  might  put  tbe  parties  to 
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an  election,  yet  it  was  not  done*   and  that  the  parties 
did  not,  of  tliemselves,  elect  by  first  trying  here.     It  is 
possible  also  that  other  matters  may  be  involved  in  that 
suit,  which  might  have  prevented  an  order  to  electa  had 
a  motion  been  made;  for  then  the  party  making  it  must 
have  shewn  by  tlie  proceedings,  that  tlie  subjects  were 
the  same.     Upon  this  last  point,  I  took  it  from  the  plead* 
ings  that  the  whole  matter  of  that  suit  formed  a  part  of 
the  one  here,  and  I  still  suppose  so,  because  tlie  contrary 
is  not  stated  by  the  defendant  on  affidavit,  nor  suggested 
in  the  petition.    However,  without  that,  the  majority  of 
the  Court  is  of  opinion,  that  the  decree  was  erroneous ; 
and  that  the  parties  must  be  left  to  avail  themselves  of 
the  decree  here  as  they  may  be  able  in  Yirginiaf  where 
it  will  doubtless  receive  full   faith  and  credit.    That 
part  of  the  decree  is  therefore  reversed  and  the  parties 
left  at  liberty  to  proceed  in  the  suit  in  Virginia  astliey 
may  be  advised  and  allowed  by  the  Courts  in  that  State. 
Costs  were  given  against  the  defendant,  because  the 
principal  matter  in  controversy,  which  made  a  suit  un- 
avoidable by  the  complainants,  was  decided  against  the 
defendant.    This  seems  to  us  still  to  be  proper,  although 
a  small  cash  balance  might  be  found  due  to  the  defen* 
dant.     However  as  the  case  is  to  go  again  before  the 
master,   that  ground  for  the  rehearing  will  be  reserved 
until  the  coming  in  of  the  report,  and  a  motion  for  di- 
rections on  it. 

Pbv  Cckiam. — Decree  corrected  accordinglt. 


Mart  Craveit  v.  Peter  Oravek,  S|^h,  ct  oL 

A  widow  whoB6  husband  made  a  pronnon  for  her  out  6{  hk  perMmal  tfi- 
tate,  ia  not  eotiUed  to  dower  unleas  she  diawnt  from  the  wiH  within  aiz 
montha. 
The  acts  of  1784  and  1791,  fMev.  cfu  S04  and  361,^  conatmed  hy 

GAaTOir,  Jadge.  ^ 

This  was  a  bill  ftkd  by  the  plaintiff  for  dower  in  the 
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Dbo.  1833.  land  of  her  deceased  husband,  Peter  Craven^  junior ;  and 
toliave  a  deed  set  up  which  she  contended  had  been 
delivered  to  him  by  his  father,  the  defendant  Peier ;  and 
which  hady  upon  his  death,  been  suppressed,  as  she  al- 
lied, hj  the  defendants.  This  was  the  principal  con- 
troversy between  the  parties,  but  it  is  not  necessary  to 
state  the  allegations  and  proofs  in  respect  to  it,  because 
it  was  admitted  in  the  bill,  that  Peter^  the  hudiand,  had 
made  a  will  disposing  of  his  jiersonal  estate  only,  out  of 
which  he  had  made  a  provision  for  the  plaintiff;  but  its 
nature,  or  the  proportion  it  bore  to  his  whole  estate,  did 
not  appear.  The  plaintiff  had  not  dissented  from  this 
will. 

Winston  for  the  defendants,  argued,  that  the  fact  of 
the  plaintiff  never  having  entered  her  dissent  from  the 
will  of  her  husband,  barred  her  right  to  dower*  and 
that  the  bill  must  be  disnits9ed. 

J^Tashf  contra* 

Gaston,  Judge.— The  first  question  presented  in  tiiis 
case  is,  whethel'^the  plaintiff  has  a  right  to  dower  in  the 
Jand  which  she  alleges  was  conveyed  by  the  defendant  Pe^ 
ter,  to  his  son  Peter  Craven,  jun.  her  deceased  husbandt 
If  this  question  shall  be  determined  in  her  favour,  it  will 
be  necessary  to  ascertain  the  disputed  facts  in  relation 
to  that  conveyance ;  but  if  it  be  decided  against  her, 
tlien  the  bill  must  be  dismissed,  because  her  claim  to  re- 
lief is  founded  exclusively  upon  this  right.  Before  the 
year  1784,  CRev.ch.  204,)  the  established  law  of  this 
State  in  relation  to  dower  was  the  same,  with  a  few  ex- 
ceptions, not  affecting  the  present  enquiry,  which  our 
ancestors  brought  with  them  from  England.  The 
widow  was  estitled  to  be  endowed  of  one  third  part  of 
all  the  lands  of  inheritance  whereof  her  husband  was 
seised  at  any  time  during  the  covertore,  and  of  which  any 
issue  which  she  might  have  had,  could  by  possibility  have 
been  heir ;  and  her  claim  to.dower  wap  liable  to  be  defeat- 
ed or  barred  either  at  law,  or  in  equity,  by  those  well 
known  means  which  according  to  the  law  of  England, 
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constituted  either  legal  or  equitable  impediments  to  its       Dxc.  1833. 
assertion.     Our  act  of  1784,  made  very  important  al- 
terations in  the  law  relative  to  dower.     Under  this  act, 
the  widow  was  entitled  to  be  endowed  of  a  third  part, 
not  of  all  the  lands  whereof  her  husband  was  seised  du- 
ring the  coverture,  but  of  those  only  whereof  he  died 
sdsed.  The  claim  to  be  endowed  was  also  restricted  to 
the  widow  whose  husband  had  died  intestate,  and  to  the 
widow  who  within  six  months   after  the  probate   of 
her  husband's  will,  ^<the  same  not  having  made  any  ex- 
press provision  for  her  by  the  gift  or  devise  of  such  pai't 
of  his  real  or  personal  estate  as  was  fully  satisfactory 
to  her,''  should  signify  her  dissent  thereto  in  open  court. 
The  act  protected  the  widow,  whom  it  declared  thus  en- 
titled, against  conveyances  made  by  her  husband  with 
intent  to  defeat  her  of  dower,  and  furthermore  declared 
her  entitled,  if  her  husband  left  no  child,  or  not  more  than 
two  children^  to  one  third  part  of  his  personal  estate,  but  if 
he  left  more  than  two  children,  to  an  equal  share  with 
each  of  the  children.     The  act  also  regulated  the  mode 
of  proceeding  to  obtain  dower,  and  endeavored  to  render 
it  easy  and  summary.     It  directed  that  a  petition  should 
be  filed  in   court  setting  forth   the  lands  of   which 
her  husband  died  seised,  and  demanding  dower ;  that 
thereupon  a  writ  should  issue  to  the  Sheriff,  to  summon 
a  jury  who  were  to  set  off  to  her  a  third  part  of  her  hus- 
band's land,  and  put  her  in  possession,  which  possession 
should  vest  in  her  an  estate  for  life  therein,  and  who 
should   also  allot  to  her  the  part  of  the  personal  estate 
to  which  she  was  entitled,  to  enure  to  her  forever.  Time 
soon  began  to  manifest  those  inconveniencies  which  hu- 
man sagacity  seldom  fovesees,   and  never  adequately 
guards  against,  and  which  almost  necessarily,  follow 
upon  any  sudden  change  in  a  system  long  incorporated 
into  the  institutions  of  a  country.    The  act  of  1791, 
(fiev.  c&«  351,)  recites  that  tlie  power  given  by  the  act 
of  1784  to  the  widow,  of  dissenting  from  her  husbands 
will  ''as  therein  regulated,  deranges  the  whale  estate^ 
and  is  likely  to  produce  the  most  unhftppy  dissentions^ 
and  expensive  law  suits,"  and  undertakes  to  prescribe 
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new  regulations  by  which  it  hopea  to  remedy  thcso  great 
misclHefs.  It  directs  that  when  a  widow  shall  have  sig- 
nified her  dissent  to  her  husband's  will  by  virtue  of  the 
power  given  to  her  by  tlie  former  act,  and  a  jury  shall 
be  summoned  to  allot  her  dower,  they  shall  first  enquire 
whether  she  is  as  conveniently  and  comfortably  provi- 
ded for,  as  if  dower  were  allotted,  and  if  tliey  be  of  that 
opinion,  they  shall  so  return  to  the  Court,  and  by  tliat 
return  she  shall  be  precluded  from  any  claim  upon  her 
husband's  lands,  except  those  devised  to  her  by  the  will. 
It  is  silent  as  to  wha^  shall  be  done  in  case  the  jury  up- 
on that  enquiry  should  come  to  a  different  conclusion* 
It  directs  also  that  when  a  jury  shall  be  summoned  to 
set  off  to  a  widow  thus  dissenting,  her  part  of  her  hus- 
band's personal  estate,  they  shall  enquire  whether  tlie  le- 
gacies given  her  be  not  equal  to  her  distributive  share, 
^  and  if  tliey  so  return,  she  shall  be  therewith  content;  but 
if  they  bo  of  opinion  that  the  provision  in  the  will  is  not 
equal  to  a  distributive  share,  tliey  shall  allot  to  her  so 
much  in  addition  as  will  make  it  equal.  The  act  then 
points  out  the  various  modes  of  effecting  this  equality 
accordingly  as  there  may  be  a  residunm  of  specific  arti* 
cles  **not  given  away  in  particular  legacies,"  or  as  the 
residunm  may  consist  of  money,  'or  as  there  mny  be  no 
reiidunm^  or  an  insufficient  residuum.  »^evcral  other 
provisions  are  made  in  this  act,  and  in  others  subse- 
queiitly  enacted,  further  regulating  this  subject,  but  as 
they  do  not  affect  the  determination  of  this  question,  it 
is  unnecessary  now  to  consider  them. 

The  husband  of  the  plaintiff  made  a  will  by  which  he 
bequeathed  to  her  personal  estate,  but  devised  no  land  ; 
this  will  has  been  proved ;  and  she  has  not  dissented 
thei*efiH>m — assuming  then  for  the  present  tliat  her  hus- 
band died  siezed  of  land,  has  she  a  right  of  dower  in 
that  land?  So  far  as  we  know,  or  have  been  infarmcd, 
this  question  is  now,  for  tiie  first  time,  presented  for  ju- 
dicial  consideration,  and  we  have  to  determine  it  with- 
out any  aiA  to  bo  derived  from  the  learning  and  intelli- 
gence of  our  predecessors.     One  case  indeed  has  been 
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b66n  referred  to  in  the  argament,  that  otJ^GUer  and  wife    Dsc.gissa 
against  Chambenf  decided  in  this  Court;  but  of  which  no 
report  is  to  be  found,  in  which  there  is  no  opinion  filed, 
and  of  wiuch  we  can  learn  no  more  than  is  shewn  by 
onr  records.     In  that  case  the  former  liusband  of  Mrs.     rpj^^  ^^^^  ^^ 
MJUery  had  left  a  will  in  wliich  there  was  no  provision  for  MiUer  ▼  chativ 
her  of  any  hindy  and  the  Court  sustained  her  claim  to  ^g^^^teS^bj 
dower,  although  she  had  not  entered  of  record  her  dis-  G^rrdK,  j.toeih 
sent  to  that  will.     I  was  of  counsel  in  that  case  for  the  dow*ia  entitiedto 
defendants,  and  have  no  doubt  but  that  the  ground   on  ^^""^^  ^^^^  ^^^ 
which  the  decree  rested  has  been  trulj  stated  here  in  the  nr^ro^Mon^r 
argument    It  was  tliere  contended  on  the  part  of  flie  her,  although  aii# 
plaintiffs,  that  the  dissent  required  was  not  a  declara-  teredTer  dl^t 
tion  of  dissatisfaction  with  the  will,  as  the  ivords  of  the  from  the  wiiL 
act  seem  to  indicate,  but  dissatisfaction  with  the  insuffi- 
cient provision  thereby  made,  and  tliat  it  was  idle  to  re- 
quire a  solemn  dissent  to  be  recorded,  when  there  was 
nothing  to  dissent  from  ;  and  it  was  further  insisted  that 
the  act  of  ir84  was  intended  to  confer  on  the  widow  the  . 
right,  and  impose  upon  her  the  obligation,    to  elect  be« 
tween  the  property  given  to  her  by  the  will,  and  the  pro- 
vision made  for  her  by  the  law,  and  that   it  coiihl   not 
apply  but  in  cases  where  an  opportunity  of  election  was 
presented.     One  or  both  of  these  positions  we  must  pre- 
sume, received  the  sanction  of  the  Court. 

The  present  occasion  calls  upon  us  for  no  opinfon, 
nor  do  we  mean  to  express  any,  on  the  point  adjudged 
in  the  case  referred  to.  We  are  bound  to  regard  every 
adjudication  of  this  Court  as  clear  evidence  of  the  Law 
of  the  land,  until  the  contrary  is  conclusively  shewn.  If 
indeed,  the  revision  of  tliat  determination  were  necessa- 
ry, we  should  not  hesitate  to  enter  upon  it,  but  we  should 
do  so  with  all  the  i-espect  which  is  due  to  the  high  tal- 
ents of  those  who  made  it,  and  all  that  solicitude  for  sta- 
bility and  certainty  in  judicial  decisions  which  a  deep 
sense  of  duty  ought  to  inspire.  But  that  judgment  and 
the  positions  on  which  it  is  believed  to  be  Ibunded,  do 
not  bear  upon  the  question  in  this  case.  Here  tliere  was 
a  provision  by  willfor  the  plaintiff,  and  something  there- 
fore from  which  she  could  dissent,  and  which  she  might 
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Die.  1833.   elect  to  take  in  preference  to  wkat  the  law  would  give. 
^'^^''^^*^    For  ought  we  know,  the  provision  was  ample,  and  so  fiur 
^t^"'     satisfactory,  that  she  was  unwilling  to  protest  in  open 
CsATiir.     Court  against  it  as   insufficient,  or  against  the  will  as 
treating  her  with  injustice.     The  will  has  not  been  pro- 
duced, and  we  know  nothing  of  it  but  from  the  plaintiflb 
statement  in  her  bill.     She  alleges  that  it  gave  her  per- 
sonal property,  but  no  land,  and  upon  this   allegation 
she  claims  dower,  although  she  has  not  dissented. 

On  behalf  of  the  plaintiff  it  is  insisted,  that  under  the 
acts  referred  to,  the  widow  is  recognized  as  having  a 
perfect  right  to  a  certain  part  of  the  land  as  well  as  of 
tlie  personal  property  of  her  husband;  that  ihe$e  are  re- 
garded as  entirely  distinct  funds,  that  whatever  may  be 
the  value  of  the  legacies  given  her,   and  however  far  it 
may  exceed  that  of  a  distributive  share,  she  is  neverthe- 
less entitled  to  a  full  dower  in  the  land  ;  that  she  may 
save  the  unnecessary  enquiry  with  respect  to  lier  share 
of  the  personal  property  when  satisfied   tlierewith,  and 
dissent  only  in  respect  to  the  insi^ficiencji  of  the  land 
given  her;  and  when  personalty  alone  is  bequeathed,  her 
A  ^idow  u  en-  omission  to  dissent  amounts  to  no  more  than  an  acknowl- 
titled  to  a  proyis-  edgement  that  she  does  not  complain  in  that  respect, 
ml  and  personal  This  argument  has  been  attentively  considered,  but  it 
*"**?  ^^^J^^^^  lias  not  induced  us  to  adopt  the  conclusion  which  it  en- 
ever 'liberally  he  deavours  to  establish.     Tlie  widow  is  indeed  regarded 
?Jd  f  *^*h  ^^^^"t  ^  having  a  right  to  a  part  of  both  sj>ecies  of  property, 
of  one,  she  may,  and  these  ai*e  such  distinct  funds  that  she  may,  however 
^Le^^to^ J^  KfterflHy  provided  for  out  of  one  them,  successfully  ass^ 
obtain  her  legal  a  claim  to  be  legally  provided  for  out  of  the  other.    But 
provinon  out  of  ^r^o  is  the  widow  thus  entitled,  and  how  is  she  to   ad- 
vance this  claim  ?    The  act  of  1791  is  entirely  silent  in 
these  respects.    It  prescribes  only  the  proceedings  which 
are  to  take  place  after  the  judgment  of  tlie  Court  shall 
have  been  rendered  in  favor  of  the  petitioner  for  dower, 
and  after  the  jury  is  summon^  in  pursuance  of  that 
judgment,  and  by  its  express  and  unequivocal  terms  can 
apply  to  M  case  where  a  dissent  has  not  been  expressed. 
<^When  a  widow  has  by  virtue  of  tlie  power  to  her  giv- 
en in  the  said  act^  signified  her  dissent  from  her  husbands 


k 


BUnSlhE  OOUftT  M  MORTB*€ABOl.UrA.  344 

willy  and  Ihe  SherilT  tn  cmiBequenet  therwf,  and  by  wd«r  1^-  ^^^^ 
of  the  courthas  summoned  a  jury  &c/*  such  words  aa  tiiaae  ^jT^^^^^ 
kave  no  room  for  eonstradion.  Recoarae  therefore  waal  v. 
be  had  to  the  act  of  irM»  to  answer  these  enqmriea,  and  ^airtv. 
the  litngoage  of  this  act  is  very  ex]>tkit  It  enaaoerataa 
two  classes  of  widows  for  whom  it  provides — ^the  AmC 
comprehends  the  widows  of  those  iniio  have  died  intev^ 
tate,  in  which  class  the  pkintlffis  not  iiKrluded— -and  the 
aecoiid  the  widows  of  those  who  have  left  last  wiHsy  and 
therein  not  made  any  ^express  provision  Imt  their  wives  by 
giving  and  devising  such  part  or  parcel  of  their  ftci  ar 
ferwnal  eBUite,  as  shall  be  fully  satisfactory^  She  ciafeM 
to  be  incladed  in  this  olass,  Tiot  because  her  husband  has ' 
not  made  any  provision  for  her  in  real  of  personal  ea- 
tady^he  has  provided  for  her  In  personal  estaAe-^ 
but  because  that  provision  is  not  ^ntty  aatidhela- 
ry,  and  she  wants  doWer  in  his  •  lan^ls.  How  is  thM 
claim  to  be  asserted?  The  act  anawers,  ^^Soch  widow 
miiy  signify  her  d&tsant  tlierato  brfere  the  jiidssa  of  tfaa 
Superior  Coart,  or  in  the  court  of  the  county  ilhera  she 
resides,  in  open  court  within  sfac  months  after  the  probata 
of  the  willy  and  then  and  in  iimt  ocw^  abe  ahall  ba  anti- 
Hed  to  dower  in  the  fellawing  manner,  &c*"  The  eea« 
pression  of  this  dissent  in  the  aMiDner  preaeribed,  ia  tkaa 
made  by  the  plain  words  of  the  act*  an  indiapenaaUe 
pre-requislte  to  the  assertion  of  this  her  olatn.  Whara  / 
the  language  af  a  statute  is  free  from  ambigui^i  there 
is  much  haaard  of  miaconatruction  by  d^arting  Cpom  it 
in  search  of  the  suppoaed  policy  of  the  Lfngislatare.  If 
howevM"  we  are  to  suppose  that  the  Legisliatare  intend- 
ed to  establish  a  more  general  and  precise  rule  of  alec* 
tion^  than  that  which  theretofioire  prevailed^  when  a  de- 
mand of  dower  by  a  widow  coidlicted  with  the  will  of  her 
husband,  this  supposition  will  conduct  na  to  theaameva* 
anlt  as  is  indicated  by  the  Utaral  constractian  af  ikm 
^atute.  Every  devise  or  bequest  in  a  wilt  iaporta  • 
bounty^  and  ttiersfera in  fvnaral,  cannalbe  v«rred  ialia 
given  In  satisfaction  for  that  to  which  tfia  4erviaaa  or  lega? 
tee  Is  by  law  entitled*  in  coaa^cpmica  4if  this  princk* 
j^  it  was  the  tew  before  our  ant  af  ifM,  tfaart  a  4aviaa 
Toi.  IV.  46 


Itoe.  199$.  to  the  cklflM  dT  her  Imsbaiid's  creditors.  It  attached 
to  the  huide  after  liiey  have  been  alicmed  by  ibe  lieira. 
There  is  no  etotote  of  limitotions  pi*eBcrihing  the  period 
within  which  it  must  be  asserted.  JaBtice,  which  it  is 
the  first  obiiect  of  every  well  regulated  society  to  estab- 
lish* and  the  rqxise  of  the  coniiBunityy  an  object  second 
oidy  in  iMportaace  to  justice,  require  that  it  slioald  be 
ascertained,  as  speedily  as  convenience  will  permit^ 
whettier  the  lands  of  a  deceased  man  In  the  bands  of  bi6. 
heirs  and  devisees  are,  or  are  not  sulyect  to  tiiis  incun- 
brance.  The  law  has  d^ned  the  time,  and  prescribed 
the  node  when  and  how,  this  fai^  can  be  certainly  known* 
The  most  obvious  considerations  of  public  policy  forbid, 
without  the  clearest  warrant,  judicial  exposition  whid& 
wiH  have  a  tendency  to  defeat  this  great  purpose  of  the 
1aw« 

It  is  the  opinion  of  the  Court  that  tlie  plaintiff  has  not 
a  right  to  be  endowed  of  the  land  in  respert  to  which 
she  has  instituted  this  action,  and  that  her  bill  must 
therefore  be  dismissed.  But  the  Court  will  not  give  the 
defendant  costs.  The  question  on  which  the  cause  is  de- 
cided, was  a  new  one  and  well  worthy  of  being  tried» 
and  the  conduct  of  the  defendants  in  spoliating  the  deed 
Ins  hton  highly  reprehensible.  The  parties  must  pay 
their  costo  respectively. 

p£R  CmiAM. — Declare  that  Feier  Crartn  junior,  do- 
ly  made  his  will,  and  thereby  bequeathed  to  the  plain- 
tiff a  part  of  his  personal  estate,  that  the  said  will  wa^ 
duly  proved,  and  that  it  doth  not  appear  that  the  plain* 
titf  dissented  therefrom  within  &c.  and  that  therefore 
the  plaintiff  hath  not  in  law  a  right  to  demand  dower  of 
the  lands  of  the  said  Pe(^  her  husband,  and  dismies  the 
bill  ndthout  costs. 
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Osc.  1838. 

* 

Isaac  Fjbasek  v.  Joseph  M.  Axexakdeb,  et  aU 

Vpm  the  eonatraction  of  a  will  reciting  an  intention  to  dispose  *<  of  what 
^werUlj  estate*'  6bc.  and  dtrscting  **<hat  aD  my  property,  eooflsttog'  of 
kiiils,8tQckof«vei7  kind,  ImisehoUl  and  kitchen  ftirnitiiBe,  wasona^ 
fimiag  tools^  should  he  sold  at  public  sals,  and  disposing  of  the  aslMi 
and  in  another  clanse  directing  the  sale  of  slaTes,  but  making  no  dispo- 
sition of  the  proceeds. — It  was  held  that  the  words  "all  my  p^perty^ 
were  qoalifled  by  the  words  ^canj£rtfi^  of**  vid  restrained  to  the  enome* 
rated  sabjects,  and  that  the  sales  of  the  slavss  went  to  the  next  of  kin. 

Tlie  bill  stated  that  the  jilaiiitiff  having  been  reqaeet- 
^  by  Barak  Xjar$QU  to  d?aft  ker  "will  complied  and  drew 
it  as  follows  : 

<'Inthe  nameof  God,  Amen,  &c.  and  as  to  what  world- 
**  \j  estate  it  baa  irieased  God  to  bless  me  with,  I  dispose 
<<  of  in  the  following  maoner  :  ltem»  first :  It  is  my  wilt 
^*  that  all  my  propertyi  consisting  of  landsy  stock  of  ey- 
^<  ery  kind^  household  and  kitchen  furniture,  wagon  and 
<<  farming  tools»  be  sold  at  public  sale,  and  the  money 
<<  thenee  arising  to  be  disposed  of  as  foltowst  viz- :  all 
^*  my  just  debts  to  be  paid  and  funeral  expenses,  then  to 
'<  each  of  my  lieirs  at  law,  viz :  my  mother  t^ti,  and 
'<  sister  JVbnqf>  I  give  and  bequeath  the  sum  of  fifty  dol- 
^<lars  each,  provided  they  should  call  for  it  in  the  space 
<<of  three  years  from  this  date,  and  all  the  balance  it  is 
**  my  will  that  it  go  to  the  use  of  the  Presbyterian  churuh- 
«  es  in  the  following,  maimer  :  After  paying  the  expen- 
'<  ses  of  settling  my  estate^  the.one-third  to  Hopewelt 
«*  ChmndN  one-third  to  Sugar  creek  Church,  and  Iheoth- 
*\  or  tbi|^  to  the  use  of  Pan  creek  Church.  It  is  my 
'<  will  that  my  Executor  sell  my  negruos  at  private  sale, 
'<  giving  to  each  one  of  them  a  choice  of  masters,  that  can 
<i  make  a  choice*  It  is  my  will  that  Isane  Eraser  execute 
<<tiiiB  my  last  will  and  testament,  and  I  do  hereby  revoke 
<<  any  and  all  former  wills  by  me  heretofore  made,  wit- 
^^nessylcc.^ 

The  plaintiff  averred  that  the  negroes  were  expressly 
included  in  the  first  clause,  giving  the  property  to  the 
three  ckurches;  and  were  stricken  out  of  it  solely  to  en- 
able the  executors  to  sell  them  at  private  sale,  and  thus 
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Dkc.  1883     permit  tliem  to  select  their  masters.     Tliat  tlic  plaintiff 

^"^r^^^^^    ainl  the  testatrix  both  thought  there  was  a  clear  dis|io9i- 

V.         tiou  of  the  proceeds  of  the  sale  of  the  slaves^  similar  in 

Aleilandxh.  nil  respects,  to  that  of  the  other  parts  of  the  estate.  TJio 

trustees  of  the  thi*ee  churches,  and  the  next  of  kin  were 

made  defendants^  and  the  prayer  was  to  have  the  mistake 

CoriTcted,  or  to  have  a  declaration  made  of  the  title  of 

the  Churclies  to  tiie  proceeds  of  the  sale  of  the  slaves. 

^  The  next  of  kin  denied  any  mistake  in  the  draft  of  the 

will  to  be  within  their  knowledge*   and  insisted   upon 

t]feil*  right  to  the  sales  of  tlie  slaves. 

The  cause  was  heard  upon  bill  and  answer  before 
Seawell  Judge,  at  Mecklenburg  on  the  last  Spring 
Term,  who  ruled, 

*  1st.  *'That  the  bill  and  answer  fell  shoii;  of  ascertain- 
ing satisfactorily  the  trath  of  the  alleged  mistake." 

2d.  Upon  the  construction  of  the  will  that  **  although 
it  pix>fc6sed  to  dispose  of  what  worldly  estate  tlie  testa- 
trix )>ossessed,  which  words  wciH)  equivalent  to  all  ber 
estate,  yet  that  the  procec<ls  of  the  sale  of  her  negroes 
was  not  disposed  of ;  tlmt  it  might  be  said  of  tlie  testa- 
trix, voluit  $ed  von  dixit.  That  the  legatees,  if  tliey 
take  at  all,  must  do.  so  by  an  express  bequest  or  by  a  ne- 
cessary implication  of  one,  neither  of  whidi  appeflired. 
That  the  next  of  kin  are  those  on  wliom  the  law  casts 
the  estate  in  default  of  a  different  disposition."  His 
Honor  then  proceeded  to  ascertain  Die  several  sums  due 
tlie  legatees,  and  the  next  of  kin,  and  decreed  accord- 
ingly, from  which  the  trustees  of  the  cbuixhes  apfitfileil. 

No  Counsel  appeared  for  the  legatees  in  this  Coui't. 

Deverenx  for  the  next  of  kin. 

RcpWN.  Chief  Justice.— iThc  cause  being  set  down 
for  henriiig  upon  the  bill  and  answei*s,  and  the  mistake 
in  drawing  the  wiH^  not  being  admitted  in  the  ansn'er 

Con  a  mistake  ^^  ^'*®  ^*^^^  ^^  ^*"*  ^'^^^  alone  could  effectually  admit  it^ 
in  dramng  a  T;vm,  tke  allegations  of  the  bill  upon  that  object  most  be  de- 

upro'^pfoo^or  ^^^^^  "^*  ^  ^  establislied,  and  tlie  case  must  be  de- 
the  answer  of  the  cided  upou  the  Construction  of  the  will  as  written.   The* 
^cctod  1    Qc!  ^^^^^  bawever,  would  not  be  understood  as  intimating 
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<Ln  opioitMiy  that  it  would  have  been  otherwisCf  if  tke  mkh   Die.  isss 
tiakc  had  appeared  upon  evidence,  er  even  by  the  answer.   V^^>rV/ 
It  is  intended,  as  tlii^  questidna  of  the  admissibility  of     J^****^ 
proofs,  and  of  their  eflTect  do  not  arise  in  tiie  case^  to  Auxahbss. 
leaTo^  them  altogether  unaffected  hy  the  decision. 

lu  tlie  court  of  equity  it  was  -declared  that  the  pro- 
ceeils  of  the  slaves  of  the  teetalrtx^  devolve  upon  heip 
next  of  kinf  as  being  umlisposed  of  by  the  will.  From 
tbat  deoree  tlie  ti*ustees  of  tho  religions  societies,  to  whinh 
the  charitable  bequests  are  made,  appealed ;  and  the 
only  question  made  liere  is,  whetlier  the  decree  in  that 
respect  is  right*  I  fully  concur  in  the  opinion  de- 
livci'eil  by  the  judge.  I  should  tliitiic.  vsltk  him. 
If  tke  whole  depended  on  the  first  clause  -  of  tlie  will 
alone.  It  is  true  tke  testatrix  set  out  by  dpcl siring  tjiat 
she  intends  to  dispone  of  ^*  what  worldly  estate  it  liad 
pleased  God  to  bless  her  with/'  and  next  says  ^fitismy 
will,  that  aU  nuj  properly^  &o.  sWiU  bo  sold  at  pub]io 
sale»  and  the  money  arising  thcrafrom  disposed  of  i\s  fol- 
lows :*'  which  is  sufiScicnty  unless  qualified  by  some- 
thing else^  to  carry  every  thing.  But  here,  after  Q»aso 
general  words,  "dl  my  property,*'  follow  "consisting  of 
lands,  stock  of  every  ki|id,  household  and  kitchen  iui*< 
nituro,  wagon  and  farming  tools  ;"  whicli,  I  think,  do 
qa^ify  the  force  of  the  preceding  lai'gcr  terms,  and  con-  . 
fine  the  bequest  to  the  subjects  particularly  denominar 
ted.  Doubtless  tliere  may  be  cases  in  which  a  subse* 
quent  enuiiieration  would  not  be  held  to  be  restrictive  of 
the  general  words.  If  I  give  "all  my  property  and  csr 
tatef  ny  lands,  my  slaves,  my  money  on  hand  and  due 
on  bonds,'*  stock  in  funds  or  in  banks,  or  money  due  on 
account  might  pasa.  Tho  8upei*added  particulars  wouid 
beratkerciimttlativctlian  restrictive,  and  evince  tliat 
those  things  were  known  by  the  testator  to  bo  of  the  es* 
tate»  and  were  intended  to  be  disposed  of;  but  it  would 
not  shew  that  tho^  things  alone  were  in  his  contempla- 
tion. Ilie  legacy  would  not  be.coiifined  to  the  particu- 
lars anumcrated,  because  not  restricted  to  tlieui  in 
tu'ma;  bat  the  emimeratioa  would  rather  be  considered 

defective  in  itself^  and  ihin^  ejusdem  gcHcns  might 


Dbc.  1838.    pass  wider  the  broader  ierme.    But  when  the  term  used 
Vi^V^i^   does  not  convey  the  idea,  that  the  testator  is  endeavor- 
^^^^      ing  to  let  it  be  understood  what  kind  of  things  he  in- 
AuzAvmni  tends  to  give,  but  einphaticaliy  to  express  what  things 
he  is  giving,  tlie  general  expressions  must  be  controlled 
by  the  particulars,  and  the  bequest  confined  to  the  very 
tilings  specified.     Here,  **all  my  pro{)erty'*  is  controll- 
ed by:  *  ^consisting.''    It  is  not  ^I  the  property^  abao- 
Intely;  but  all  that  ^consisting  of/'  or  whiAammsts  of 
land,  stDckt  A^*     It  is  not  a  defective  enumeration  of 
the  things  intended  to  be  given,   bat  is  a  precise  dea* 
cription  of  the  specific  things  given,  and  of  all  of  them. 
Suppose  there  had  been  money  or  bonds  in  this  case*— i- 
Nobody   would  have  surmised  that  tliey  were  intended 
to  pass  as  a  part  of  '<all  my  property;'^  especially  when 
It  is  recollected   that  besides  the  restnction  on  those 
words,  created  by    < 'consisting  of'  certain  particulars, 
amongst  which  are  not  money  or  debts,  there  is  a  pro- 
vision in  the  clause,  that  the  property  thereby  given  is 
to  be  sold  at  public  sale,  which  is  altogether  inapplica- 
ble to  money,  whether  doe  or  in   hand*     If  then,  one 
thing,  not  of  tlie  articles  enumerated,  would  not,  by  rea- 
son of  the  restriction  pass  by  this  bequest,  how  can  any^ 
otiior  thing  not  thus  specified  passf    The  restlrictive  ef- 
The  cMe  of  ^^t  of  "  consisting,'*  in  context  with  "estatej'^or  **  pro* 
J>99  ▼  J^fmon,  perty,''  principally  produced  tho  decision  in  Hoe  v  JB^- 
3S30  •pproUdf '  ^^^9  C^nt$  1  voL  382,)  and  in  the  case  cited  therein 

by  Chief-Justice  Tatiob,   of  TinteweU  r  FeWUiit,  (2 
Mk.  102.) 

But  whatever  doubt  might  rest  on  tliat  cimse,  stand- 
ing by  itself,  it  is  removed  by  the  subsequent  one,  whicli 
relates  to  the  negroes  specially.  From  that,  it  is  dear 
they  were  not  intended  to  pass  by  the  flriit,  becauae  they 
are  directed  to  be  disposed  of  by  private  sate-— a  manner 
different  from  that  of  the  articles  enumerated  in  the  iirst. 
•  Tliis  difference  being  in  tlie  contemplation  of  the  testa- 
trix^  she  must  be  considered  as  purposely  widiholdlng 
them  from  the  former  provision  for  thesaleof  ttie  latter^ 
Although  she  afterwards  makes  no  nctaal  dispositkm  of 
the  proceeds,  that  does  not  bring  those  proceeds  aynin 
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within  the  opei*ation  of  the.  clause,  firom  which  they  bad   !>>«•  ^^^ 
been  designedly  excluded.  K^'^r^m^ 

Another  question  is.  made  in  this  Court  :  whetherthe  «. 

debts  and  funeral  expenses  of  tlie  testatriXyandthe  lq;a-  Ax.>xA«BBa. 
cles  of  850  each  to  her  mother  and  sister,  are  to  be  paid     a  dinetloa  to 
out  of  the  surnlusyor  out  of  tlie,  fani  in  which  the  church-  ■*  ^adftc  pro- 

pntj  ^  and  th* 

es  have  an  interest    In  our.,  opinion  tlip.  lutter  is  the  moiMy  tfaonoo 
proper  construction.    The  general  rule  is,  tiiatt^eresi-  ^jj^jjl  !*^ 
due  even  when  bequeatlied  is  tlie  primary  fund  for  socH  paymaat  of  debts 
purposesi  altliougli  there  be  a  charge  ujion  another  part  SiJ^SI^Tii-, 
of  the.  estate.     This  however  is  not  a  question  upon  the  »  diais*   ivon 
eflfect  of  a  charge ;  but  rather  what  is  given  to  eaeh  leg-  ^  "^ 
atee,  and  out  of  what  fund  payable.  Tlie  {penning  o(^tiiifi.. 
will  is  very  particular.     After  turning  the  whole  estate, 
except  tlie  negroes,  into  money,   by  directing  a  sale, 
come  these  words,  **the  money  thQnce  arising  to  be  dis* 
jMsed  of  as  follows,  to  wit,  all  my  debts  aud  funeral  exr^ 
lienses  paid;  then  to  each  S50,  and  all  the  balance^  that} 
it  go"  to  the  Churches.    This  is  a  precise  division. mid; 
appropriation  of  tlie  whole  firnd^  and  determines  the  in- 
terest of  the   Chui'ches  to  be  what  remains  of  it,  after 
paying  out  of  this  very  Aind  the  preferred  demands.     If 
this  ftind  had  failed,  the  legacies  to  the  mother  and  sis- 
ter would  have  failed  also  ;   for  they  are  payable  out  of 
it.     <*Tlie  money  tiience  arising^*  is  tf>.pay  theoiit    lite 
true,   that  could  not  bind  creditors;  but  the  question  ii 
as  to  tlie  intention;  and  that  is  what  we  are  to^consider 
in  determining  the  legacies  in  charity.    The  balance  is 
given;  of  what  ?  Of  the  money  arising  from  the  sale,  out 
of  which  had  before  been  given  a  sum  to  pay  debts  and 
legacies.     Tiiese  are  first  given  out  of  this  particular 
fund  and  the  balance,  as  tlie  balanc^jifter  answering  the 
t)4her  pur|ioses,  Is  given  to  the  Churchy 

The  charges  of  administration  are  to.be  paid  out  of 
the  residue;  but  tlie  debts,  funeral  expenses,  and  the  two 
legacies  of  S50  each,  must,  according  to  the  express 
words  of  tlie  will,  be  paid  out  of  the  proceeds  of  the  sale 
of  the  other  parts  of  the  estate,  as  mentioned  in  the  first 
clauset  and  tlie  decree  reformed  accordingly. 

Pbh  Cuhiam.— Dbcbrb  xffirmed. 
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Dsc.  1838,  - 

^^''^''"^^      John  H.  Drake,  eL  id.  v.  IIckiit  Bi.ount,  eL  at. 

A  eetrut  ^TM  iruti,  hai  t  right  to  relief  in  Equity,  when  thi^  trustee  ath«r 
refuaee  or  negtocle  to  aiiert  hit  right  at  Jaw 

Av  where  a  paztnerahip  debt  3ra«  awigncii  to  a  dcceaMsl  partner,  and  tbe 
residenoe  of  the  aarvivor  waa  unknown,  so  that  a  warrant  of  attomer 
to  sue  at  law,  could  not  be  obtained ;  it  was  hckl  that  the  exeoitor  of 
the  deoeaaed  partner  could  recover  t!ie  debt  in  Equity. 

This  bill  was  filed  by/.  /T.  Drake  ami  J.  J.  IViUiavM  ex« 
ecutora  of  ^dioUii  X  Drake  dcccascil  against  Ileurg 
Bhuntf  and  J.Emtrsen^  and  set  fortli  in  substance  that  the 
defendant  JSm^r«oM,and  the  deceased  J^\JJ)rakc  bml  been 
concerned  togetJier  in  the  practice  of  iitcdiciMe  Asccipart- 
ners  under  an  agreement  that  ^nifrsanshfiiild  i-ccciveone 
fourth  of  the  profits^  and  his  copartner  tim  otiicr  three 
fourths;  tliat  the  defendant  Blount  became  indebted  ta 
the  firm,  that  the  firm  was  dissolved,  and  that  on  itsdis- 
solution  Emerson  received  his  share  of  the  pi*ofits«  loft 
this  State  and  removed  to  some  place  which  the  plains 
tiffs  cannot  find  out.  The  bill  fuilher  aUcdgcd  that  wVi- 
cholas  Drake  was  dead,  and  the  plaintilfs  had  been  duly 
appointed  and  have  qualified  as  hisexecutorsi  that  among 
the  valuable  papers  of  tlieir  testator^  they  found  tlio  ac* 
CPuntofJ>riifte^.Emer«on  against  BUmnLand  avered  their 
belief  that  this  account  was  just^and  that  in  tlie  firtal  set** 
tleroent  between  the  copartners  the  same  had  been  allots 
ted  to  their  testator  as  his  exclusive  pro|}crty«  The  bill 
also  set  forth  tiiat  two  attempts  li ad  been  made  by  the 
plaintiffs  to  recover  the  amountof  this  account,by  asuit 
^;f  *  at  law  in  the  name  of  Emerson^  the  surviving  partner^ 

but  that  tiiey  had  been  nonsuited  for  the  want  of  a  war* 
rant  of  attorney  from  Emerson  to  sue  in  his  behalf.  The 
plaintiffs  furtiier  charged  that  they  bad  offered  to  indeiii- 
nify  Ulonni  U|)on  paying  the  account,  against  the  claims 
of  Emerson,  which  offer  had  been  rejected,  and  tiiat  find- 
ing all  efforts  to  obtain  payment  by  amicable  means  un- 
Hv{>iling,  and  being  unable  to  proceed  at  law  In  the  imme 
of  ^mfr*(wi,t|iey  prayed  the  aid  of  the  Court  of  Equity  to 
compel  a  discovery  finmi  Biount^Md  to  decree  the  paymetU 
of  what  shall  be  found  due,  and  fop  general  lelicf. 


UVVtOLMZ  COVBT  OF  ITORXa-CAKOLIirA.  354 

To  lliis  bill  tbe  defenilant  Blount  put  in  a  general  dc-    ^^^ij^' 
UMU'rer. 

His  Uonor  Judge  Strange  at  Nash,  on  tlie  Spring 
fHrcuit  of  183S,  overruled  the  demurrer^  and  upon  tbe 
prayer  of  the  defendant  allowed  an  appeal. 

badger  for  the  defendant* 

B.  F.  i^loore  for  the  plaintiffs 

Gastok,  Judge. — After  stating  the  substance  of  th» 
IhII  as  above,  proceeded  as  follows  : — Upon  tbe  facts 
thus  set   forth,   which  for  the  present  must  be  taken 
to  be  true,    tliere  can   be  little  or   no   question   but 
the  iilaiiitifiH  are  entitled  to  some  relief.     They  own 
hencHcialiy  the  money  due  from  Blount  to  the  firm  of 
Drake  4^  Emefson.    Emensm  tlie  surviving  partner  bath 
alofic  the  legal  right  to  collect  it,  and  is  bound   to  pay 
fiver  the  money  wlien  collected,  unless  there  be  unsatis* 
fied  ciNMlitors  of  the  firm,to  tbe  plaintiffs.  As  JSm^rson  is 
a  naked  trustee,  he  has  no  inducement  of  interest  to 
take  upon  himself  tlie  trouble  of  collection,  and  as  his 
iTsidencc  is  unknown,  the  plaintiffs  ai-o  unable  either  to 
compel  him  to  collect,  or  obtain  from  him  an  authority 
to  sue  in  his  name.     Withoul  some  aid  from  a  Court 
of  Equity  the  plaintiffs  must  lose  what  in  justice  they 
ought  to  receive,  and  the  defendant  will  be  permitted  to 
keeiN  what  in  conscience  he  ought  not  to  retain.   But  it 
is  objected  that  these  facts  give  the  plaintiffs  no  right  to 
general  relief,  but  can  at  best  furnish  but  a  ground  for 
the  exercise  of  wiiat  is  termed  the  auxiliary  jurisdiction 
of  a  Court   of  Equity,  by  removing  out  of  the  way  the 
specific  obstacle  which  prevents  the  prosecution  of  a  suit 
of  law.    We  think  this  objection  not  well  founded.  The 
interest  of  the  pikintitib  is  one  of  equitable  cognizance 
only;  they  cannot  assert  their  right  but  in  a  Court  of 
Equity,   and  they  make  out  a  case  entitling  them  to 
eome  into  such  a  Court  for  tlie  protection  of  their  rights. 
If  it  be  the  duty  of  their  trustee  to  collect  the  money, 
his  misconduct  furnishes  a  sufficient  cause  for  the  inter- 
lerence  of  a  Court  of  Equity.     If  it  is  not  his  duty  to 
make  the  collection  personally,  his  absence  fktm  the 
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9m  laas.   state,  and  the  inability  of  the  plaintilEs  to  procare  from 
bim  the  necessary  authority  to  act  in  his  name,  make 


«,  oat  a  case  of  accident,for  the  relief  of  which  such  a  Court 
JImvvt.  {g  ^iiQ  appropriate  forum.  And  it  is  tlie  general  rule  of 
a  Court  of  Equity,  when  it  l\as  jurisdiction  of  tlie  sub- 
ject matter,  to  do  full  justice  to  all  concerned  in  it.  When 
a  Court  of  Equity  takes  cognisance  of  a  lost  bond,  it 
exercises  that  jurisdiction,not*by  undertaking  to  remove 
the  obstacle  in  the  way  of  the  effectual  assertion  of  tlie 
light  of  the  obligee  in  an  action  at  law,  butby  decroMng 
what  is  just  between  the  parties,  compelling  the  one  to 
pay,  and  the  other  to  indemnify.  In  fact  It  may  well  be 
questioned  whether  a  Court  of  Eiquity  will  ever  require 
that  to  be  done  in  a  Court  of  Law  which  is  agaii|st  its 
established  rules  of  proceeding,  to  dispense  with  the  pro^ 
fert  of  a  bond,  or  the  production  of  a  warrant  of  attor-^ 
ney.  If  It  could  do  so,  it  ought  not,  because  this  would 
be  to  deprive  the  party  of  a  legal  right,  without  provl* 
ding  an  adequate  security  against  a  probable  or  possible 
loss,  by  such  interference  with  it  Here  all  the  parties 
interested  are  properly  brought  before  the  Court,  and  it 
has  it  in  its  power  much  more  effectually  to  secure  and 
protect  the  rights  of  all  than  could  possibly  be  done  by  a 
Court  of  Law  under  any  assistance  which  the  Courtof 
Equity  might  render. 

The  Court  is  of  opinion  that  the  demurrer  was  prop- 
erly overruled,  and  that  it  be  so  certified  to  the  Court 
below, 

Pbr  Curiam. — ^Dbcree  ArpiBMBD. 


Alfred  D.  Kkbr 
Ja^Rs  CowRir  Ai9j>  Charles  D.  Cqnkbr* 

BttwMiP  ciadUoiSy  whoM  aquilKf  am  tqaaA,  he  who  has  the  Ugal  titlapM- 
imkt.  But  whne  W  who  baa  the  k^al  titles  had  notifa^  at  tha  tisttilMi 
advneed  hia  moQey,  of  an  eqm^  in  tba  other,  ha  if  poatpanad.  A9 
where  a  note  was  endoived  to  A  by  B  aa  a  secuntj,  and  A  made  anbp^- 
^uent  adrancea  to  B,  some  before,  and  lome  after  he  had  notice  that  th^ 
naker  had  an  eqjiitable  set  off  to  the  note,  it  atanda  aa  a  aecurity  to  A» 
My  for  advaneae  nade  bafbre  aoUoa, 


The  facts  in  this  case  were,  that  on  the  £2d  of  Janna* 
ry  18£2|  the  plaintiff  gave  to  the  derendant  Conner^  two 
promissory  notes  for  tlie  sum  of  g  11 15  each,  payable  on 
the  first  of  January,  18^5  and  18£6.  That  in  tlio  year 
1833,  the  defendant  Cowen^  in  the  State  of  Ge^rgia>  bo« 
came  the  surety  of  Conner,  for  a  debt  due  in  that  State^ 
and  tliat  the  latter,  on  the  IStb  of  January  18R4,  en* 
dorscd  to  him  the  notes  above  mentioned  to  indemnify, 
him  against  his  responsibility.  On  the  9th  of  August 
1825,  Cowen  was  compelled  to  pay  the  debt  for  which 
he  had  thus  become  Conncr*s  surety,  amounting  to 
81900  44.  On  the  26th  of  NoYcmbcr  following*  lie  re- 
ceived from  Conner,  2900,  and  on  the  4th  of  May  18£r» 
he  collected  from  tlie  plaintiff  21 16r  68,  the  nett  amount 
of  the  first  note  after  deducting  tiie  costs  of  collection* 
On  the  12th  of  August,  1823,  the  plaiutiiT  became  tho 
surety  of  Conner,  in  a  replety  bond  in  this  State,  and 
afterwards  was  compelled  to  pay  a  large  sum  of  money 
on  tliat  account,  and  also,  otlier  sums,  as  the  aiirety  of 
Conner,,  amounting  to  mora  than  was  due  on  tlie  aocoiid 
note.  From  a  letter  of  the  defendant  Cowenf  dated  in 
June  1825,  which  was  produced  by  tlie  dofcadanl 
Conner,  it  distinctly  appeared, that  be  then  bad  notice  of 
these  payments  of  the  plaintiff,  ami  of  the  fact  that  he 
looked  to  the  notes  which  he  had  given  Conutr,  for  re- 
imbursement. On  the  12th  of  January  18M,  Coma- 
sold  to  Cowen  by  deed  of  bargain  and  sale,  with  cove* 
nants  of  general  warranty,  a  tract  of  land  in  Georgia. 
Upon  this  land  the  taxes  for  the  pi*eceding  year  were 
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B»c.  l«Sd,    due,  amounting  to  g9  18,  whick  Cowen  had  been  com* 
jV^  /^^   pelled  to  pay.    He  had  also  been  comiielled,  March  4th 
^*       1824,  to  satisfy  an  execution  against  Cdfin€r,  which  was 
CowBi^     a  lien  upon  the  land  at  the  time  he  purchased,  and  which 
lUBounted  to  $185.     On  the  srth  of  August  1825,  CawtH 
took  an  assignment  of  a  note  of  Canner^s  for  SSOO  dated 
August  15th,  1824,  payable  to  Jackson  Fitxpatriek  or 
bearer,  and  duo  December  25th  1825.     He  also  held 
,Conntr^8  note  for  2217,  payable  to  himself,  dated  Octo- 
ber 22d  1825,  and  payable  1st  of  January  ensuing.    On 
these  two  notes  Cowen  had  obtained  judgment  in  Alaba^* 
ma,  where  Conner  had  removed,  executions  upon  which 
were  returned  nulta  boiM. 

An  action  having  been  brought  by  CoweHf  on  tho 
note  of  the  'plaintiff,  duo  1st  of  January  1826,  this 
bill  was  filed.  The  plaufttifT  insisted  that  the  defend- 
mnt  Cotrcn  had  no  right  to  collect  that  note,  except  in 
■atisfaction  of  the  debt  for  which  it  was  pledged,  to  wit: 
that  of  21900  44,  which  he  alleged  was  paid.  He  pray- 
ed fur  an  injunction,  and  that  the  money  he  had  paid, 
as  the  surety  of  Conner^  might  be  so  arranged  as  to  dis- 
charge the  judgment;  and  for  general  relief. 

The  defendant  Conner  admitted  all  the  allegations  uf 
the  bill.  Corven  insisted  that  he  hud  a  right  to  collect 
both  notes,  and  apply  the  money  received  to  all  claimi 
wiiich  he  had  against  Conjier. 

Badger^  for  the  plaintifT. 
Devereux,  for  the  defendant  Coxoen, 

CrABTOx,  Jndge.-^Aftcr  stating  the  facts  as  above, 
proceeded: — Neither  A*err  or  Cowen,  has  a  lien  upon  the 
second  note  by  virtue  of  any  contract.  Cowen  by  th« 
terras  of  his  contract,  was  to  collect  the  money  upon 
both  notes,  indemnify  himself  for  his  liability  as  Con- 
ner's surety,  and  account  to  him  for  the  surplus.  A% 
against  Cornier^  be  has  however,  the  right  upon  princi- 
ples of  natural  equity,  to  retain  so  much  of  this  surplui» 
as  will  satisfy  his  other  just  demands.  And  ICerr  lia<? 
against  Conner,  on  the  same  principles,  the  same  right 
to  be  relieved  from  the  payment  of  so  much  «>l"  the  notes 


«8  AviU  reimburse  his  just  claims  against  Conner.  As  X^.  i^ti 
tlic  legal  property  in  this  second  note  has  lieen  vested  ^•^^^''^^^ 
in  Cowen  by  the  assignment,  so  far  as  the  equitiei  of  **^ 
the  contending  parties  are  equal,  his  legal  advantage 
cannot  be  taken  from  him.  In  the  <4)inion  of  the  cour^ 
his  equity  witli  respect  to  the  claims  wliicb  accrued  ta 
him  before  June  1825/ is  equal  to  that  of  tlie  plaintiff, 
and  he  ought  to  be  allowed  to  collect  so  much  of  the 
second  note  as  will  satisfy  these.  But  such  is  not  the 
case  with  regard  to  the  other  claims  founded  on  the  notes 
whereon  he  has  sued  Conner  and  obtained  judgments.— 
When  these  claims  originated,  Cowen 9  knev.*  of  Kerr^$ 
equitable  demands,  and  knew  that  hU  i*eltanco  for  satis- 
faction,  was  upon  the  debt  which  he  owed  to  Conner.^^ 
With  this  knowledge,  Coic;en  could  not  in  good  faith  con- 
tract with  Conner^  or  purchase  a  demand  against  him, to 
the  prejudice  of  this  knoWn  equity  of  the  plaintiff!  On 
such  sums  as  Cowen  has  advanced  for  Conner^  and  which 
the  court  allows  him  to  collect,  and  of  the  judgment 
against  the  plaintiff*,  he  is  entitled  to  interest  at  eight  i)er 
cent  which  is  the  r«ite  establislied  by  the  law  of  Geor^* 
gia.  It  appears  from  a  calculation  made  on  tliese  prin-* 
ciples,  that  the  balance  due  Cowen  is  2^43  41  cents. 

The  court  will  decree,  that  the  injunction  heretofore 
granted  shall  be  dissolved  as  to  tlie  aforesaid  balance  of 
S243  41  cents  and  intei*est  thereon  at  eight  per  cent,  from 
the  4th  of  May  1827,  till  paid,  and  the  costs  of  the  suit 
at  law,  and  be  made  perpetual  as  to  the  residue  of  the 
said  judgment;  and  that  the  plaintiff  and  the  defendant 
Coiweuj  respectively  pay  their  own  costs  in  this  suit.-— 
And  will  also  decree  that  the  plaintiff,  may  at  his  option 
either,  dismiss  liis  bill  against  the  other  defendant  da- 
fin',  without  prejudice,  or  have  an  account  taken  against 
the  said  defendant,  of  what  may  be  due  from  him  to  tlie 
plaintiff,  by  reason  of  the  premises,  this  option  to  be  do* 
Glared  on  or  before  the  1st  day  of  July  next 

Ptta  CrBiAM.-— Decbee  accoedikqlt. 
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JoHw  SbIjlbbs  V.  Habby  Bbtait,  et  aU 

Mtttaal  debts  only,  can  be  set  off  in  equity  ai  well  tm  at  law ;  and  yrhen 
A  aa  adminittrator,  had  a  judgment  againtt  B,  who  bad  in  C'a  iiaaM« 
Mcovered  one  against  A  in  his  o«rn  right,  and  being  insolvent  had  ••- 
signed  it  to  a  creditor,  A  cafMiot  have  the  latter  judgment  applied  ia 
m  of  the  fyramtm 


The  pleadings  in  tliis  case  were  very  intricatcy  and 
the  proofs  exceedingly  voluminous.  They  all  resulted 
in  the  following  facts.  The  plaintiff  as  the  administra*- 
tor  of  Jastah  ^  Esther  BlackmaUf  at  November  terniy 
l826y  of  Johnston  County  Court,  obtained  a  decree 
against  the  defendant  Bryan^  who  had  been  guardian  of 
his  intestates,  for  S6097  98.  Bryan  was  insolvent,  and 
tlie  plaintiff  had  not  been  able  to  realise  from  an  exe- 
cution sale  of  his  property,  more  than  half  of  the  decree. 
Tlie  wife  of  the  plaintiff,  was  the  sister  of  Jo^iaA  find  Bs^ 
iher  J}focftmait,and  was,under  the  statute  of  distribution, 
entitled  to  one  fourth  of  the  residue  of  their  estates.  Be* 
fore  the  plaintiff  had  obtained  his  decree  against  Bryan, 
the  latter  had,  in  the  name  of  one  FellaWf  obtained  a 
judgment  in  the  County  Court  of  Sampson,  against  the 
plaintiff,  for  the  sum  of  900  dollars  The  beneficial  in- 
terest in  the  suit.being  in  the  defendant  Bryan^  during 
its  pendency  he  made  an  assignment  of  it  to  Thonwmf 
also  a  defendant,  to  secui*e  antecedent  debts  due  by  him 
to  ThomsoHf  and  to  the  other  defendants. 

Tlie  plaintiff  sought  to  extinguish  the  Judgment 
against  him,  by  appl}^ing  its  amount,  to  the  payment, 
pro  taniOfOt  his  unsatisfied  decree  against  Bryan, 

Sniger  and  J.  B.  Bryan,  for  th*  Flaintiff. 
Dtttrenx,  fur  the  defendant 

Gaston,  Judge.-— After  stating  the  material  facts  ah 
above,  proceeded  :--.In  support  of  tills  prayer,  it  is  urg- 
ed that  as  Bryan,  at  the  time  of  the  assingment,  was  In- 
solvent, and  as  the  assignment  was  made  not  in  consid- 
eration of  value,  but  as  a  mere  security  for  pro-existing 
debts,  the  assignees  have  succeeded  to  no  other  rights 


tlum  thiMe  whioli  belong  to  Br^mn  and  the  jtitig»eAt.ii  9^ 
yet  subject  to  ercvy  equity  which  attaohed  to  the  oteiqiy 
iriiile  it  was  his  property.  Admitting  tliis  argameiilto 
be  correct,  it  becomes  necessary  to  enquire  whether  thib 
idaintiiT  bad  a  right  to  set  off  tlie  flecree  against  this 
claim  while  it  remained  the  property  of  BrfUfu  The 
court  is  of  opinioni  that  by  the  law  of  a  Court  of  JBqoi^ 
ty,  tlie  plaintiff  was  not  entitled  to  the  set-off  agatnat 
Br  fan*  It  is  true  that  before  any  statute  was  ever 
enacted  for  setting  off  mutual  debts.  Chancellors  bad 
adopted  the  rule  of  natural  justice  which  obtained  in 
^  (;ivil  law,  under  the  -title  of  <<  compensatioa»^'  #mi 
according  to  whicli,  whei*e  the  same  person  was  bofh 
tlie  creditor  and  debtor  of  another  pcraon,  the  mutual 
obligations  to  the  extent  of  tlieirconqurrenee,exti|igi|t8hr 
ed  each  other.  But  in  tfao  civil  law,  ^^compensatiun'f 
did  not  obtain  except  between  debtors  and  creditors  m 
their  Qwn  riglit,  and  a  debt  in  one  right  was  not  pe9» 
tti^ed  to  be  set  off  against  a  debt  in  another  rigbt*-r 
Bee  WkUaktT  v.  Bmih,  {AnMfr  407,)  citing  Dig€$l  I  \% 

4  S  £.  as,  and  I  16  TiU  2£.  14*  See  also  1  FMierom 
MigatUus  373.  Nor  since  the  adoption  of  the  doctrii^ 
of  *<Goni|>ensatton«"  oraetoB;hayeI  been  abletoiindan]r 
ease  or  acknowledged  autliority  in  which,  except  under 
very  peculiar  circumstances,  the  rule  of  mutuality  has 
been  departed  fiom.  The  general  principle  has  bee^ 
repeatedly  and  expressly  asserted,that  in  equity,  as  at 
law,  there  can  be  no  set-off  where  either  of  the  debts  » 
in  auler  irait.  {Mrdlitoit  v.  Jfowes,  1  Ve$.  £07.  Chmj^ 
many,  /terfty,  d  Ver.  117.  Expdru  Oxendmif  1  4/Aiit 
M7.     Bishop  V.  Churdh  S  ^tk$»  691.  Airo«y  v.  Wbodf 

5  Mad.  409.  Gale  v.  LuUrelif  1  Foung  ^  Jarw  180.--^ 
l:iiere  are  csise^  indeed  in  which  the  rule  is  departed 
from  in  appearance,  but  it  is  upheld  in  its  spirit*  Wliera 
a  connection  can  be  traced  between  tlie  demMda-*- 
where  there  is  an  agreement  that  one  should  liquidate 
4he  otiiar,  either  expressly  proved,  or  implied  from  mu« 
*ial  owdite^whei'e  the  set-off  has  been  prevented  bjr 
fraud,  as  in  Jtoporte  Stephca$,ili  Vcicyf  34,)  explained 
in  Steparte  Atofllen,  (19  Ves.  467,)  these  are  sometini^ 


drili^4iiotriM  «!  B9t  aff  in  «i|iiMjrt  thm  is  fwwm^lked  fl| 
lft«t  tetifaofftfck  anilicfttiiiii  prwailsy  tac—w  tftiv 
ipMUeftiM  of  m  court  oToqmtif  h  moI  m  tr— wwilady 
f«Mr.|bnM|^  MlbatofmeoM^  or  law.    TbcM  a 
MMfl  ar4«»|Mi«a  to  tlie  liriocipfe  of  Hwitiiaifiy»  1 
wlprijoat  oTtho  iprinciploy  ao  faade,  as  te  ofMaati 
jMio  JbMh  of  iiio  traasaction.    It  has  keen  sai4t  (aM 
4av  this  mmy  be  is  aot  aiaterial  to  tlia  |iassaiit  qutaliBBi^^ 
tkA  asotpfioBS  do  esisC  in  tbe  peculiar  jurisdictioa  «*iMck 
AlMSagKsli  Cliancclloni  adaiimster  uaiier  llio  Basikr 
ta|it  I«aws.    tdteA  Xo9$lffn  lias  so  decided  in  Mx  pmi0 
^ataftea,  (3  Fet.  £46^  iMMrtikis  dbsisistt  was  dieafpiovod 
Ijr  Lord  JBAa  %a  jpriparfe  TtMgfmii^iU  Wi$.  nr^Md 
in  E^piurie  FlimU  0  ^w«M*  ^^)    The  geaerai  law  of 
»  CoaH  of  Xqaity  certainly  is,  ti»t  thedoMs  or  Gtadits 
ariiidi  an  die  aabjects  of  srisollv  amst  Be  naihiali  omI 
4aa  to  and  from  tlie  same  persons  ia  the  same  capaciiy> 
{Me  V.  Gmkf  4^Dftas;  dk  ir,  bpi.  f  J  •>    The  debts  he«a 
•otight  t9  be  set  off,  were  not  doe  Uh  and  between  ti» 
aame  nensons*    ^HionlaiiitMrowedlthadsfeadkHit  Awae^ 
tat  ttie  ih*iifcnt  did  not  owe  the  piaintiK     UU  debt 
t«M  fc  the  estate  ^Jmak  Mlmkmftm  and  the  esteteoC 
flMAsr  Jjloolwnaw,  of  which  estates,  fidftn  is  bat  the  1^ 
fat  carator  or  adnUnistrator*    On  tite  death  of  the 
flaintii;  the  interest  in  the  deeaserwill  nol  peso  b»  Ma 
Mpsaseatetives,  bat  be  conided  to  the  heepjjji  ^  anath- 
ier  cofator*    U  coald  not  be  pretended  tliat  the-  difcn^ 
•epit  night  insist  that  liis  personal  desMind  agaiast  the 
flalntMi;  should  be  applied  as  a  setkeff  «a  the  deerea 
Midk  thaplaiatiff obtoined  in  bfecapacii?  of  aifcaaiii 
taalett    ilnd  these  nuist  he  something  very  peculiar  in 
itte  eaas^  which  would  nevertheless  aatltortse  tbe  yfaUa*^ 
'4Mrto  require  that  such  a  decree  ihauM  be  set-off  against 


The  on!/  circumstance  relied  iqpOA  t»  tate  tiUs 
art  of  the  operation  of  the  tuie  rriutsfag  mninalil|r  an 
essential  to  the  set^ol^  is  the  Inselvenejr  of  Hrfen»  I 
am  uaable  to  discover  anj  satMhctaqr  reason^  wb|^4fais 
€lircumstance  ought  to  produce  such  a^j 


|Mn^  iiT  Ms  ]Nt)|i^rtj,  fl»  w  to  dtfml  taj*  «4^^  ^jj^^^y 

upmi  It,  tet  insolvency  doeft  not  of  itadf  cmnk  »  IM         a 

Wftkh  did  not  before  exist    It  Ims  idso  been  IttSlsMb     MHii 

timt  as  tiMS  plnintilTs  wife  is  entitled  to  m  dktriHrtivo    inequS^tsMi 

Asre  of  tiie  estates  of  JMa*  and  BbH^  mMmmn^  As  ^^^^^j^r^f 

piaintiCtotfeeoatent  of  tlife  share  in  til#  dce^oe^sliMltha  wwiiir^nr«M 

rrgarded  in  eqiirt^ils  tlie  creditor  of  tite  defendant  AyMi  ?^}f.^ 

mnd  Mm  tiiene  is  the  necessary  notafttty.    VHs'  pn^ 

<fon  camwt  %e  maintain^,    in  the  first  place  the  plidi^ 

4Hrs  wife  is  not  entitled  %» a  s|ieciAc  part  of  this  decresy 

Vvt  to  a  shsfpe  la  the  nett  amoorit  ofpersnilal  4Msetsto  h# 

ilTided  ainong  the  next  iriTlcin*    This  eamiot  he'  aiDsr* 

taimid  wMkM  «n  aceoant  hetaten  the  atdmbibtfwMr 

suid  neat  of  Mn,  and  that  aceoant  canaot  be  tnhen^  in  % 

aait  to  whicli  the  next  of  Icin  sfe  not  paKies.    Noi^  do- 1 

wpprdiend  the  court  will  restrain  a  creditor  fima  the 

^ooHectliNi  of  his  debt  ^'sinftil  all  tliese  accounts  ai*e  eleai^ 

^f  in  order  to  see  what  rights  of  sbt-oflT  diere  may  hd 

in  the  resuH.^  ^J&r  parte,  Twegood^  1 1  Vis.  518.)    In 

the  neitt  place,  the  plaintilT's  wife  is  not  a  party  to  thi* 

«ait,  as  she  necessarily  must  be  in  every  cilse  where  ktt 

lights  are  to  be  asserted ;  and  finaHy»  were  ^h^part^ 

tbero  woald  be  «  firtrf  want  of  mutiialitjfe'    The  debt 

which  Bryna  owes  her  cannot  be  set-off  againit  a  debt 

which  Iter  husband  owed  Jlrfaa.    This  pointy  if  anys» 

thori<y  were  needed  to  establish  it,  was  mst^ttm^  w^ 

Jadg^  in  «r  parle  MUtgden  <19  Pki.  465.) 

tr  tliese  vi3ws  be  correct,  it  would  seem  notewmfljrti 
MMis  thut  the  plaintiff  cannot  have  the  jrdfef  ««dr  M 
prays  for,  wnleiis  lie  can  set  aside  the  assignment  lb 
noaipisa  and  others,  as  fraudulent  and  void*  if  Ml  %b 
A»andalent,  then  the  jadgment  which  was  rentapM 
against  the  plaintiff  is  to  be  regarded  as  a  jui^{meatoli»> 
iaiM*  by  J^foa,  and  the  plantiff^s  case  may  be  hi  ought 
within  the  operation  of  another  principle  of  e^attyt  a# 
>  rather  of  the  same  principle  sobm  what  modttfed  initaaq^ 
pMeiMon,  wliich  rilows  jadgmoats  to  estfapUsb  aadi 
athdfr  «lmi  the  money  to  bo  paid  by  one  of  llm  pmrtfii 

CM  ba  vedalmad  by  hi*  feMi  tiia  P«rt9r  nAo' l»  t» 


^^^;;^!^   etiVeit    TMs  priilcipk  bte  betn  Asserted  to  d  gremtev 
^^^^^.^     extent  than  that  which  is  more  generally  termed  set^^iK 
V         It  was  allowed  in  tlie  case  of  MUAeU  v.  OUL/iM^  (4  Ttrm 
.Var^     AfM.12S,)|and  in  SAin^nv.  HaH,{l4J6h9U.A6S^)  wtiera 
a  jddilmtot  recovered  by  C  against  A  and  B   was  set 
off  by  a  judgment  recovered  by  At  against  C,  becaua^ 
notwithstanding  C's  jadgment  was  joint,  the  wliole  Uf 
ability  of  it  might  be  pressed  against  A  only*    This  do* 
Tiattbn  from  a  rule  of  stritt  Biatiiality,  which  ordinarily 
forbids  joint  debts  to  be  opposM  to  separate  debts,  by 
way  of  set<off,  instead  of  inducing  eitlicr  courts  of  eq«i« 
ty  or  courts  of  law,  in  the  exercise  of  their  equitable  jn^ 
risdiction  over  their  suitors^to  deviate  yet  furtiier,and  to 
tisregard  still  m<ire  the  analogies  furnished  by  tlielegia^ 
lalive  mkls  of  set*off|  has  lately  had  the  effect  of  render- 
ing thciA  more  observant  of  such  analrigies.    It  becomes 
«!•  aoi  frro-  unnecessary  to  examine,  however,  wliethcr  ill  tlie 
«r  «9  praftr  one  si^posed,  this  principle  of  natural  equity  can  be  i 
***"^?lf'*****  by  the  plaintiff.    There  is  no  pretence  for  ti-cating  the 

■ft  JuSOVHlBw* 

assignment  as  fraudulent,  unless  it  be  bad  faith  for  an 
insolvent  debtor  to  prefer  oOe  set  of  creditors  to  ano^ 
ther^  where  the  law  has  not  attached  a  specific  lien  on 
the  profiy;^y,  by  the  conveyance  of  which,  the  preference 
is  given.  The  assignees  here  wete  bona  fide  assigncoii 
hnd  by  the  assignment  of  Bryan^  took  his  claim,  such  as 
it  then  was,  and  do  not  require  for  their  protection  high* 
er  rights  than  tiiose  which  f<Jlowed  on  an  honest  trans- 
fer of  the  debu  When  the  judgment  was  rendered^ 
•iSaifist  which  tlie  plaintiff  asks  this  rdief,  it  was  in  law 
tlie  judgment  of  Fellov^s,  and  in  equity,  the  judgment  ^rf* 
the  assignees,  llie  money  to  be  collected  upon  it,i8  not 
to  be  received  by  Bryan,  but  by  his  co-ddendants,  and 
Mor  property  cannot  be  taken  for  the  satisfaction  of  Ms 
4)ebtsi»  No  case  has  been  produced  which  will  warrant 
ftcreditor  in  demanding  that  a  judgment  obtaiued  agaiiiat 
liim  by  tlie  assignee  of  iiis  debtor,sliali  be  deducted  out 
of  his  judgment  against  sucli  debtor.  The  case  of  B$$ 
▼«  JBantton,  (3  Bosi  149),  is  an  autliority  in  poiat»ttiat 
the  jttdgflMnt  of  the  Ugal  assignees  of  an  insolvtat  dobt- 
«IV  eaniiot  be  thus  appropriatedf  aod  we  see  no  rcaMn 


wvwBU  eaour  M  iro«f  mhoamuhju 


wMch  caH9  for  m  dUbrent  rate  as  to  the  judgvitiii^  mh  ^^""^  ^Ml* 


Clawct  et  ak 


ilgflMS  ill  (SBCt* 

.   It  is  tlie  fipiiiion  of  the  Court,  thAt  the  ^wiitirii  hW  "^  ;; 
itiwt  be  dfaaaiMed  witl)  coats.  o»Ain 

Pub  CuiitAM. — ^B»i^  Dit>MissBBt 


IfiiOMAs  CiiAiroTf  et  al.  v.  Thomas  D.  CmAiir&% 

A  pleft  of  the  act  of  1819,  (Nev,  ch.  1016)  avoiding  parol  contracti  forthft 
iale  of  land,  is  bad,  where  the  plaintiff  does  not  prey  a  ij^edfie  perferm* 
ttloe,  bttt  treats  the  contract  a«  *  liiiiltlgrf  and  MMiks  elher  relief. 

a(i  4eteit«r  ia  bid,  which  do6t  not  aiMdQr  the  parta  of  the  bill  to  which  it 
i»  intended  to  apply.  More  especially  ia  it  bad»  when  it  is  wyroaseJ  to 
be  **  to  the  residue  of  the  bill  not  pleaded  to,"  when  ib  htt  the  ple«  vg^ 
plies  to  the  whole  bill. 

iTIiis  was  a  bill  filed  in  the  Court  or£t|ility  for  CK 
tange  county,  by  l^mas^  Clanegf  Jame§  Child  and  JMn 
W.  ^{iQTWoody  the  material  allegations  of  which  were 
that  Thomas  Clancy  and  Jamtn  Childf  being  con« 
Sleeted  together,  as  to-partners  in  trade,^  under 
the  firm  and  style  of  Thoman  tftanlty  4*  ^Scrnipanf, 
agreed  trith  Thomas  B.  Craine^  the  defendant,  #ho 
at  that  time,  was  the  t>wnef  ef  certafn  grist  Md  sk^ 
mills  and  a  distiitery,  with  land  and  fixtures  annexed,t6 
become  hfs  partners  in  the  business  of  milling  and  dtn^ 
tilting.  Tliat  in  order  to  carry  the  agreement  into  eC^ 
fiBCt,  it  was  stipulated  that  Cktneg  and  OMM  should  owu 
each  one  tliird  part  of  tlie  landst  miHs,  &c.  for  which 
%hey  were  to  pay  a  certain  price,  and  tlien  the  business 
vas  to  be  conducted  at  titeir  joint  expense,  and  for  their 
jelat  benefit.  That  the  contract  was  reduced  to  wrtfing, 
but  never  signed  by  either  of  tiie  parties.  TImt  in  pur* 
jmaooe  of  4he  agrcsmeni,  large  sums  of  money  were  paid 
ioiiie  defewlanft  by  Otanci/  ami  €Ufd,  as  well  for  the  in^* 
terest  which  tbey  bad  purcha8ed,a8  for  the  repairs.  Ion 
prwveiMnts,  &c.  and  4hat  4arge.  profits  were  reaiiiie4 
Ifiom  the  boatness^  ^nrhiob  eamo.to  the  haiids  of  tim  d»> 
lendont  alone^  who  had  the  personal  managemeirt  of  tim 


We^ML  tfMfv «rfbe conceni.    Hmt in  1S5<H  *e  4hin  tdTM^i* 
JJ*^"^'^^^^  «IM  Claiicf  ^Ctok  Ikiled,  and «n  «m|gnnMMt«r  tMr  «C^ 
^'^^'^  fcct»  WM  »«ie  to  the  pNiintir  JV»rwMlr  Anr  ikt  beMtt 
^i^n^     of  tbf  i  r  creditors— and  that  in  mniieqnenoe  of  Ihdr  IMI- 
«re^>  tktf  hecame  enable  to  fhlll  their  contract  with  tiie 
defendant    The  bill  then  prayed  that  an  account  Might 
he  token   of  the  {lartnersMp  dealings  and  transnc* 
tlons,  and  tlie  defendant  dimpeHed  to  relhnd  to  the 
plaintUEi  what  tliey  had  paid  out  and  advanced    in 
the saM  tasiness,  and  to  pay  overMtteni  ajnst  propor- 
tion of  the  profits. 

To  this  bill,  tiie  defendant  pieaded  the  act  of  181% 
fRev*  A  101:69)  aTOiding  parol  eontracto  for  the  sale  of 
landii;  and  as  to  the  residne  of  4he  Mtl^  dteorrsd  fc* 
want  of  equity. 

tlis  Honor  Judge  DahibI.,  on  tlie  Fall  circuit  of  ISSSy 
oi^eiTuled  the  plea  and  demurrer,  whereupon  the  defend- 
out  appealed* 

Sttdgtr  and  ft.  Jli  Brahawh  fcr  Ibe  iJlaintilRk 
Winston  and  WtMMf  for  tlie  deftndaitt. 

CrASTMV  Judge: — ^Tho  argument  of  tlna  case  hue 
bnanght  Jiefore  us  the  UMrlta  of  the  MIli  and  hao  been 
tQpndueted  as  thoi^  a  genend  demurrer  thereto  Iwd 
been  put  in  by  the  defendant  TWclho  parties  may  not 
be  wholly  disappointed  as  to  the  ubgecls  of  thia  appsalf 
woslmUespresa  onr  opinton  upon  matters  Invohred  in  the 
4isQHnsf  on^  dthough  a  decision  of  Aem  is  not  neoessniy 
farthejndgmentwMoh  we  shall  iMder.  We  think  that 
Ae  bill  in  ite  present  fomt  does  not  make  out  a  caoa 
wMdr  entities  the  plaintiff  to  hbKoCi  The  agiwment 
tlhleh  it  Ktetfio  to  have  btoen  in  iMDt  aMde,but  to  which  it 
4eute  l^gal  Talidity,  because  not  signed  by  the  parlissi 
oswmsto  indfeed  of  nmny  parts^  but  is  y ot  essentiaiiy  sufc 

It  is'an  agrscmentof  cf^artnerahipiin  wMeh  provismu 
««ade  fci"  the  ooiMittltion  of  ite  capital  stoei^,by  a  ntip 
pulatton  tint  the  diifaudartt  wHl  biing  into  the  stsek  hil 
SMilb«id)niiH  tracts  and  that  the  plaintib  ahiril  piy 
Wmafei  4grsed snm iir  this adi^aaoe/oa  his  pa9t  The 
oMAnMinTrifouai  agi^emeiit  IbK  the  sub  of 


« 


vMUii  the  iNirviev  of  «Im  aet  ef  tS  W»  fMi< 
%e  aitoifMr  mIms  aigiifd  as  ika  aot  4tmto»    JM  4M 
MvpMaiM^  does  Mt  afltet  that  fart  mAj  ^  ttm  eautrMl 
Iribicb  faisonCiiod  to  the  aahs  of  the  Umi,  hut  aAi^tii  Ihe    ^^ 
entire  contract,    Neilhor  of  the  parftie^^  on  4liap««perlng 
Wm  farft'to  be  UicoaTenioBt,  can  tmumre  t^ k^i»  fk0  m*  ||*">|^^^ 
aidne  of  the  agreeaMnt  exectttad.  Ujidots  one  of  tbe|»r*  tJL"^^  yl^  it 


tief  olytcta, hecaaaaoT the  atalnta»  the  contract  'Standa  ^?J|f^^  -  ^ 
entire.    If  eitlier  objecta^  it  is  avoided  in  ta$$.  itie^MidiMgrbo 

The  flaintMb,  according  to  the  frame  of  ttilaUilr  have  ^^^Z 
elected  to  nfvoftt  Che  panel  agreement^  and  have*  as  mm  dineii. 
have  oeent  no  right  to  aak  for  its  execntion  in  part  Bnt     ^^ 


they  aslL  for  compensationy  hecaofie  of  tiieir  adf  aneea  « 

nHMle^nod  loaeta  ncnrred  npoa  the  conMence  thai  each  ^'"^iJ^ST  te 

agreement  wonM    be  firilMhffjr   eseeuled*      But   if^ 

hy  tlieir  own  act,  the  execution  of  it  has  been  prevent- 

«d — if  they  hoTO  TOlantortfy  abandoned  the  agreement— 

where  is  their  injury^  and  vh#t  their  tftie  lo  redress? 

In  conscience,  tliey  sliould  have  proceeded  lo  fulfil  the 

agreement  on  ihefar  paK  as  tlioogh  il  ibad  heen  signed,  **y 

so  long  as  the  defendant,  admitted  its  efficacy.    Tiie  law  mI» 

jh^  imt  it  into  their  power  to  deny  it  elQcacy  at  their  op- 

tian;  hat  it  will  not  sMhe  the  defaoAant  f^r  them  for 

Wherever  a  deaund  is  preferred  in  any  court  for  re- 
nMHieratian,  hecause  of  the  avoidance  of  a  contract  ww 
d<ar  the  statute  of  frands,  the  conrt  will  not  be  brpiq^ht 
intsk  activity  exccfit  at  the  instance  of  him  who  offers  t|i^ 
execute  the  agreement!  or  who  hae  been  wilUag  and  ren- 
dy  to  execute  it. 

But  in  the  exercise  of  our  limited  jurisdiction  upon 
this  appeal  from  an  interlocutory  order,  we  appi^bend 
that  we  can  only  revise  the  decision  below  dedaring 
the  deuMnner  and  plea  bad^  Tlie  demurrer  is  bad  he* 
,canse.it  doea  not  specify  the  particular  parts  of  the  bl|l 
demumed  unto.  fiMi{fdt»  FU  17S.  C/U(irfndv,l4aiiai» 
9  Tii.  Am.  450,  JbtiaeiJi  v.  2Kemipfoa»  9  Vh^^Uitu 
U%  HPteMerAead  v«  atodidtam,  do.  Ui.)  The  daoMlffi;! 
er  Mb  to  tbmw  parts  of  the  bill  which  e»  Mt  eovered  by 
thaidea.    Thip  hlone  furnishes  a  suflicient  reamn  ftr 


m%viTr  tfitM  jimcvMi  avd  umvmmmnmm  nr  tu 

!l!yi  tvfrnrti»g  it,  but  it  Is  the  more  tIcIms  in  this  cue^  be* 
^g^^^JjT,  OMwe  tb«  plea  extends  to  oM  rAe  ooommls  «rt«tii;  oiif  ^ 
V.  lie  Mrfs  ai^  joint  awnenkip  slated  in  the  Mil,  every  iic^ 
,  IS»*i«s»  ooniit  asked  may  be  «n>nsidered  as  arising  tlierecMit«  and 
the  court  cannot  distinctly  see  vhat  part  of  the  bill  is 
left  nncpvered  by  tiie  plea*  and  to  which  tlie  ilefendant 
demurs.  -  Tlie  plea  is  entii<ely  inapplicablet  for  the  claias 
of  the  plaiHtUb  (sucli  as  it  is)  is  actually  famuM  upon 
the  itivalidify  of  the  unsigned  agreement 

We  shall  therefore  cause  our  opinion  to  be  certified 
to  the  court  below,that  it  lias  net  erred  in  overrqlii^  the 
demurrer  and  plea  of  tlie  defendant!  and  tliat  said  court 
shall  proceed  funUicr  with  said  cause  as  it  may  be  here* 
aftsr  SMVed  by  the  parties,  and  its  discretion  may  directs 

PbB  C|npUM*^-OBCM|S  APf|Rl|K|l« 


WiixiAM  Kbkt,  aiim*r.  of  Sabah  A.  Kebt, 
,Wuxi4li  Watsob,  ea^n  ^  Ephbaiic  Miujib^ 

A  legacy  to  a  gnmd-cLild  "when  she  comes ^fagei"  an<)  <' if  ^  dies  be* 
fore  she  arrives  at  lawfol  age  or  marries,**  then  o%*er,  is  contingent,  and 
vests  only  upon  her  airiVal  at  fiiU  age  or  marriage.  Bat  the  |>ayiiieotli 
postponed  untii  she  eomee  of  age,and  interest  aomieeoDly  from  that 


The  defendant's  testator;  by  his  will^  bequeathed  as 
follows:—* 

**  I  give  and  bequeath  to  my  two  grand-daughter^ 
**  Sally  Jinn  and  Barsheba  Miller^  when  they  arrive  at 
<<age,  one  thousand  dollars,  to  be  paid  t}iem  out  of  my 
^  estate,  or  whenever  my  executors  can  affbnl  to  pay  It 
<'out  of  my  estate.  If  either  of  my  grand -daughters, 
'<  Barsheba  or  Sally  Jnn  Miller^  should  die  before  they 
«  arrive  at  lawful  age  or  marry,  I  wish  the  survivor  to 
**  heir  that  one's  part  that  should  so  die,  and  in  rase 
<*both  should  die  before  arriving  at  lawftil  age  or  mar* 
**  ry iMg«  I  wish  their  legacies  to  return  to  my  estate.^ 

The  case  made  by  the  bill  and  answer  was,  that  the 
plaintiff  married  Sarahy  wlio  died  before  she  arrived  at 
full  age,  leaving  Barsheba  surviving  her,  and  the  oiily 
questions  were,  whether  the  the  legacy  to  tlie  ptaititi(r*a 


wife  was  lapsed  because  of  hep  death  within  age— and  if  P^*y^ 
not,  when  did  interest  upon  it  begin  to  run.  ^^^^^"^^ 

Hogg,  for  the  plaintiff.  WAiio». 

No  counsel  appeared  for  the  defendant. 

Danibi;,  Judge^  after  stating  the  will  and  facts  as 
above  set  forth,  proceeded: — If  a  legacy  is  given  to  a 
person,  when  that  person  arrives  at  the  age  of  twenty- 
one,  it  is  a  contingent  legacy;  and  if  the  legatee  dies  be- 
fore that  time,  the  legacy  is  lapsed.    If  the  question  now 
rested  on  tiie  construction  of  the  first  clause  in  the  will^ 
relative  to  the  two  legacies  to  Sally  ^nn  and  Barsheba 
MUlcTf  it  would  be  very  clear  that  the  plaintiff  could 
iiot  recover,  as  it  appears  that  Sally  JBlnn  died  before 
she  an*ived  at  lawful  age.    The  testator,  however,  may 
prevent  the  legacy  from  lapsing;  but  to  do  so,  he  must 
not  only  declare  his  intention  to  that  effect,  but  he  must 
likewise  mention  tlio  person  who  is  to  take  it.      In  the 
second  clause  in  the  will,  conccriung  tliese  two  legacies, 
tiie  testator  expressly  declares  that  if  either  of  his  grand- 
daughters should  die  before  she  arrived  to  the  age  of 
twenty-one,  or  married,  her  legacy  should  go  to  the  sur« 
vivor.     He  further  declares  that  tlie  legacies  shall  not 
come  to  her  estate,  or  to  his  residuary  legatees,  until 
both  his  grand-daughters  shall  have  died,  under  age  and 
unmarried.    The  arrival  to  lawful  age,  or  marriage  of 
either  of  the  two  grand-daughters,  were  the  contingen- 
cies upon  which  the  legacies  vested.      If  eitlier  of  the 
events  occurred,  the  legacy  was  no  longer  contingent, 
but  then  became  a  vested  legacy.     After  the  marriage  of 
Sally  ^nn^  and  her  d<*ath  before  twenty-one,  the  legacy 
could  not,  by  the  express  declaration  of  the  testator,  go 
to  tlie  survivor,  nor  could  it  come  to  the  testator's  estate^ 
but  upon  the  event  of  both  contingencies  failing.  Where 
was  it  then  to  go?     The  jnswer  is  plain.      It  became 
vested  in  Sally  Ann  on  her  marriage,  and  on  her  death, 
it  went  to  the  plaintiff,  as  her  administrator.    Although 
the  legacy  became  vested  on  the  marriage  of  Sally  Ann 
JUillerj  yet  we  think  it  was  not  payable  until  the  time 
she  would  have  arrived  at  the  age  of  twenty-one  yeart^ 

VaL.  II.  *H 
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^^M.  if  alia  had  lived ;  and  therefore  no  interest  is  allowed 
upon  it,  until  after  tliat  time. 

Pbb  Curiam. — ^Decbbb  vor  rLAiKTin. 


^BBRT  1*.  JoiTBfl 

^BKJAMiir  BuixocK  tSc  Moses  JomUw 

Courts  of  Equity  fake  jurisdiction  in  all  matters  of  account — uA  where 
(he  admioislrator  of  a  principal  debtor  agreed  with  the  surety  to  confeci 
aaBets  to  the  action  of  the  creditor,  upon  condition  that  thevuro^  would 
pBjr  Ae  residtie  of  the  debt,  deducting  tbe  assets  reaHj  appUcableto  it*  a* 
9m.  a<}oount  of  the  administration  is  neceasary  to  the  relief  of  the  «diiiiir> 
iatnlori  kis  bill  will  be  sustained. 

The  plaintiff  averred  in  this  bill,  that  one  IRadford 
thochf  on  whose  estate  he  has  talcen  out  letters  of  ad- 
ministration^  was,  in  his  life-time,  guardian  to  (he  chit- 
dren  ojf  one  Wheeler  and  of  one  Matttrsoii^  and  has  gi  vcb 
4}onck  for  the  faithful  dischargeof  the  office— that  the de> 
%ndant  BuUock  was  the  surety  to  those  bonds  given  for 
•the  benefit  of  the  WheelerSj  and  the  defendant  Joum  t% 
those  for  the  beneiit  of 'the  Jtraff^507LS — that  process  on 
these  bonds  was  sued  out  against  liim  and  tlie  defend* 
ants,  returnable  to  May  term,  1824,  of  Granville  Coun* 
tf  Court — ^that  the  defendants,  being  fearful  of  a  defi- 
ciency in  the  assets  of  Gooch,  applied  to  liim,  and 
^oe^d  liim  to  confess  judgment  to  those  actions,  so 
to  bind  the  assets,  and  thereby  give  them  a  piiority  over 
other  debts  of  equal  dignity — that  as  he  had  been  fixed 
with  assets  in  several  other  actions  brought  before  that 
time,  and  was  moreover  entirely  ignorant  of  the  amount 
of  assets  »n  his  hands,  he  refused  to  accede  to  this  re- 
quest.— whereupon,  the  dcfcnilant  BuUodc  renewed  the 
requests  and  as  an  inducement  for  him  to  consent,  pro- 
mised bim  tliat  they  would  indemnify  him  from  loss  by 
reason  of  the  confession,  and  would  pay  any  deficiency 
in  the  assets  which  might  exi8t,after  deducting  them  from 
tHe  sums  with  which  he^tbe  plaintiff  was  already  $xed,Tha 
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piaiotiff  then  avenged  that  in  Fact  he  hud,  in  May, IBM*  8w  iMk 
charged  himself  by  confessions  of  assets  nearly  to  th^  full    "^'^^^^'^^^ 
amount  in  his  bands,  leaving  only  166  dollars  unadmin-      ^*^ 
istered,  and  ai>|>Iicable  to  the  debts  due  the  fFhedtr^Moii    gw**g> 
MatUrwns — tliat  those  debts  amounted  to  68S  dollars-r 
that  the  defendant  Att//ocfc,not\vithstanding  his  agreement^ 
had  procured  himself  to  be  appointed  guardian  to  the 
Wheder$f  and  bad  caused  sd^fai.  to  issue  upen  tl^ 
judgments  confessed  in  their  favor,  with  the  intent  1^ 
charge  the  plaintiflT  de  bonis  propriis  with  them*     The 
bill  prayed  for  an  injunction  against  these  actions,  an 
account  of  the  assets  of  Qaodi  in  tiio  plaintiffs  haads,iaiid 
for  general  relief. 

The  defendant  BuUock  denied  all  tlie  allegations  oTtlie 
bill.  The  defendant  Jonn  never  answered,  and  as  to 
him  the  bill  was  taken  pro  confess^.  The  agreement, 
as  set  fortii  in  the  bill,  was  directly  pt*oved  by  the  gen- 
tlemen of  the  bar  who  conducted  the  suit  against  tha 
plaintiff  on  the  guardian  bonds*  There  had  been  an  or- 
der in  the  cause  for  examining  tlic  defendant  Jones  de 
bene  esse — he  also  distinctly  proved  the  case  made  in  the 
bill.  There  was  no  proof  that  the  defendant  BuUocklisA 
procured  the  appointment  of  guardian  to  the  Wheelers^ 

DevereiiX  and  IK  H.  Baywoody  for  the  plaintifld 
JV)i«/i,  fm*  the  defendant  BuUock. 

Danib]^»  Judge. — After  stating  the  pleadings  and 
proofs,  proceeded  as  follows: — Firstastotheagreemenfy 
it  is  proved  as  set  forth  in  the  bill  by  the  deposition  of  n.^'^JST^MI 
the  counsel;  but  the  law  of  this  court  requires  two  wit-  mutbedkiii 
nesses  to  contradict  the  denial  of  the  answer.     The  ^  *T?.r? 

to      MlUf' 

deposition   of  tlie  defendant,  JoueSj   has  been    takeOf  pblBiW> 
subject  to  all  just  exceptions.  Can  tliis  deposition  be  la-  ^'^^f^r^ 
gaily  read  ?    The  plaintiff  seeks  no  decree  against •tfoier  »^ 

Jones,  and  it  appears  thattiie  said  witness  has  no  inter- 
est of  his  own  to  be  affected  by  any  decree  that  may  be 
rendered  against  B%dlock.  The  plaintiff  in  this  case  twf 
examine  aa  a  witness  any  one  of  the  defendants  against  ^wbobJiMdifl 
whom  tlici*e  is  no  decree  sought,  and  who  is  not  concern-  ^MJM5r*ngfanyi> 
ed  in  interest  («  JMia4.  ch.  416,  4ir-18.)    This  witime  ^^"^     ^ 
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]>■€.  1883.  proves  that  BuUode  agreed,  in  case  the  plaintiflT  would 
confess  the  judgments, that  he  ^ould  not  hold  him  liable 
to  pay  more  in  discharge  of  the  said  confessecl  judg^ 
mentSy  than  the  assets  in  his  hands.  This  witness  sup- 
ports the  first,  and  both  establish  the  agreement  as  set 
forth  In  the  btll. 

The  second  objection  made  by  the  defendant  BuUocfc  is» 
that  it  is  a  case  where  relief  might  have  been  had  at  law. 
The  answer  to  this  objection  is,  that  although  tlie  plain- 
tiff might  have  liad  an  action  at  law,  he  could  not  have 
had  as  complete  relief  there,  as  in  this  court.  It  is  iie« 
cessary  that  an  account  should  be  taken,  to  ascertain 
whether  the  plaintiff  had  assets  to  pay  all  the  judgments 
confessed,  or  what  portion  of  the  same.  In  a  court  of 
law,  and  especially  in  an  action  where  the  administra- 
tor of  Gooch  must  be  plaintiff,  it  will  scai*cely  be  pi'actl- 
cable  to  take  such  an  account  with  correctness,  and  this 
court  aflTords  peculiar  facilities,  and  possesses  proper 
jurisdiction  in  matters  of  account. 

Thirdly,  the  defendant  alleges  that  the  plaintiff  has, 
or  might  have  had  assets  to  pay  all  the  judgments,  If  he 
had  used  ordinary  diligence  in  collecting  the  same. — 
The  master  has,  by  the  consent  of  both  parties,  taken 
an  account  of  the  assets  belonging  to  the  estate  of  GroocA, 
that  came  to  the  hands  of  the  plaintiff,  and  also  an  ac- 
count of  the  judgments  against  the  said  adniiiiistrator, 
and  Ills  other  liabilities.  The  defendant  has  filed  several 
exceptions  to  the  report.  On  looking  into  the  order  of 
i*efcrence,  it  appears  that  the  master  was  required  to 
take  an  account  of  tlie  amount  of  assets  tliat  came  to  tlie 
hands  of  the  plaintiff,  and  also  an  account  of  the  amount 
y  ^^[(judgments  which  had  been  rendered,  agaiu^t  tlie  ad- 

.^  mitiistrator,  their  sums  and  dates.      The  master  has 

chkrged  the  plaintiff  only  with  such  assets  as  actually 
came  to  his  hands ;  he  does  not  appear  to  have  charged 
him  with  any  sums  of  money  that  may  have  been  lost  by 
the  mismanagement  or  negligence  of  the  plaintiff;  nor 
does  he  report  that  there  has  been  no  loss  on  that  ac- 
count. The  master  has  reported  several  judgments  ren- 
dtred  against  the  plaintiff;  after  May  Court,  1824,  the 
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time  when  the  plaititiif  confessed  the  judginents  as  men*   DEo.i8Mit 
tioned  in  the  billt  and  has  given  the  plamtiff  credit  for    ^'^'^^^'^^ 
tlie  same.      But  it  appears  to   us  that    the    plain-         ^, 
tiff  was  not  entitled  to  be  credited  for  anj  judgments 
rendered  against  him  after  the  date  when  he  confessed 
the  judgments  in  court.   Tiie  plaintiff  might  have  barred 
all  claims  which  were  brought  against  him  after  May 
Court,  1824,  by  pleading  the  judgments  which  be  had 
confessed  in  court  against  these  claims.     If  he,  through 
ignorance  or  negligence,  omitted  to  plead  the  judgments 
which  were  had  against  him  in  courts   to  warrants  or 
suits  that  were  subsequently  bniught  against  him^  it 
shall  not  operate  to  the  injury  of  the  defendant.     The 
report,  as  it  stands,  cannot  be  easily  rectified,   and  we 
think  it  best  to  set  it  aside  altogether,   and  order  ano« 
ther  reference  to  the  master,  wlio  will  take  an  account 
of  tlie  amount  of  assets  that  actually  came  to  the  hands 
of  the  plaintiff  as  the  aministrator  of  Ooochf  or  which 
iBight  have  been  collected  by  him, if  he  had  used  ordinary 
care  and  diligence.    The  master  will  also  take  an  ac* 
count,  and  report  what  judgments  or  liens  against  the 
estate  of  6^ocA, existed  prior  to  May  Court,  1824.  Such 
judgments  and  liens  the  plaintiff  will  be  credited  with  In 
his  administration  account,  and  no  other,  for  after  that 
date,  he  had  the  power  of  barring  all  claims  by  plead- 
ing ttie  judgments  he  had  confessed  in  court,  and  if  he 
did  not  do  it,  it  was  his  own  fault,  and  BuUoek  shM  not 
be  prejudiced  thereby. 

The  report,  therefore,  is  directed  to  be  set  aside^  and 
the  case  is  again  referred  to  Thomas  B.LitUgohHtoiake 
an  account  of  the  estate  of  Qooch  that  came  to  the  plain- 
tiff, or  might  have  been  obtained  by  his  using  ordinary 
diligence.  The  commissioner  will  also  ascertain  what 
judgments  or  legal  liens  existed  against  the  plaintiff  as 
administrator  of  GoocA,  before  the  date  when  he  con- 
fessed the  judgments  mentioned  in  the  bill,  viz:  before 
May  Court,  1824,  of  Granville  county,  and  allow  the 
plaintiff  credit  for  such  judgments  and  liens,  and  his  ex- 
penses and  reasonable  commissions.  The  commission- 
er is  also  directed  to  rejiort  wlicther  any  payments;  ainl 


I    - 


$tt  B^UITT  HJLBBM  AtQ9BB  AMD  DBTBBHIIIBII  M  THB 

1^  iil&   it^mh  wh«t  pmyments  have  been  made  on  tlio  jiidgments 
^  ^       confejiaed,  and  by  whom  made,  and  what  is  due  tbereoB 
to  tlie  plaintiffs  respectively  in  the  said  judgments. 

Per  Cubiam. — Direct  an  accoubt. 


Nabcy  Ouiltobd  Br4T 

LuKB  6.  Lamb,  adw?r.  of  William  Goilvorh, 

ttaU 

A  l^f^cy* "  to  be  paid  out  of  mj  estate,"  is  chaiged  by  thoee  words  upon 
the  land  which,  passed  by  the  will,  especially  where  the  personalty  is  To- 
ry small,  and  was  all  given  to  the  wife  for  life,  and  she  appointed  eze* 
cutrix. 

WiUiam  OuUford  made  bis  willycxccuted  so  as  to  pass 
real  estate  in  1829,  which  he  began  by  saying,  ^'1  dis- 
pose of  my  worldly  goods  as  follows,"  and  then  tlius  pro« 
ceded:  ''I  lend  to  my  wife  Eli»(Aeth  tlie  use  of  all  ny 
^^  lands  during  her  life,  and  if  at  her  death  she  should 
^leaye  an  beir  or  heirs,  lawfully  begotten  of  her  body  by 
**  me,  the  whole  of  my  land  to  descend  to  said  heir  or 
^Mieirs  in  equal  quantities,  but  for  want  of  such  beir  or 
**  hears,  all  my  lands,  at  my  wife's  death,  to  descend  to 
**  Isaac  O.  Belt  and  WiUiam  G.  BtUf  to  them  and  their 
**  heirs.'' 

<<  I  give  and  bequeath  unto  J^ancy  GuUfard  IWay  five 
^^iMimlred  dollars,  to  be  raised  and  paid  out  of  my  ea- 
**t»te.*'. 

^  I  leate  unto  my  wife  the  use  of  all  tiie  negroes  that 
^<  will  finU  to  her  by  her  fatbei^^s  will  during  her  natural  life 
*^  (wMeh  negroes  are  not  yet  divided,)  and  at  her  deatli» 
^<  I  wish  tbem  to  g<^  to  my  heirs  lawfully  begotten  of 
^<  her  body,  if  there  are  such,  and  for  want  of  such  lidr 
<<of  miae»  my  will  is,  that  they  go  to  J«aac  O.  BM  and 
**  WilUam  O*  BM  in  equal  shares.''  The  testator  ap- 
^Mtited  hm  wife  exocuti*ix. 


«ta 


William  Chiilford  dieil  hnmediatrty  after  makivig  tM*  ^*^  jy< 
will,  which  was  proved  in  Febniai^,  1*30,  when  hl^  ^^^^^^ 
wife  renounced  the  executorship, and  also  dissented  from 
tlio  provision  made  for  her,  and  had  since  had  flower  as- 
signed to  her.  She  had  no  issue  by  the  testator.  Ad- 
ministration with  the  will  annexed  was  granted  tb  tlie 
defendant  Lamb* 

The  present  suit  was  brought  by  the  legatee  Jftinty  G. 
Bray  against  Lamb  tlie  administrator,  Elixabeth  the 
widow,  and  the  remainder-men  Isaac  Q.  Bray  and  ffU" 
liam  G.  ifrny,  who  were  infants,  and  the  bill  alleged  tiiat 
the  personal  estate  was  said  by  tbe  administrator  to  be  ex- 
hausted in  the  payment  of  debts,  and  prayed  an  account 
of  it,  and  also  of  tlic  real  estate  of  which  the  testator 
ilicd  seized,  and  thcit  her  legacy  might  bo  raised, in  case 
the  personal  estate  should  ;M*ove  deficient,  out  of  tlio 
lands  in  the  hands  of  the  widow  and  the  other  devisees* 

The  parties  severally  answered.  Elizabeth  tite  widow 
stated  her  dissent  and  the  assignment  of  dower,  and 
claimed  to  hold  the  same  exempt  from  the  legacy  to  th^ 
plaintiflT.  The  infant  defendants  answercil  by  their  guai*- 
diart,  and  insisted  that  tlie  legacy  was  piiyable  out  of  the 
pci'Monal  estate  only. 

In  the  Superior  Court,  a  reference  was  nyade  to  the 
master  to  take  an  account  of  the  pcrs^inal  estate,  and  of 
the  administration  of  the  defendant  Lamb,  and  also  to 
enquire  what  lands  the  testator  had  at  lils  deaths  and. 
tlieir  value. 

He  re{K>rted  in  October,  1881,  tliat  the  ])ersonaUy 
amounted  only  to  iS6S  81,  of  ^hich  all  had  been  dis- 
bursed in  the  payment  of  debts,except  the  sum  of  252  l^ 
and  that  tliere  were  then  unsatisfied  judgments,  against 
the  administrator  to  a  larger  amount.  He  also  report- 
ed that  the  testator  left  lands  in  fee  to  the  value  of 
85,777  20,  whereof  two  tracts  were  sold  in  May,  1831, 
on  a  credit  of  six  and  twelve  months,  by  the  guardian 
of  the  infant  defendants,  to  pay  judgment  debts  against 
them,  as  devisees  of  the  testators;  but  the  debts  were  not 
enumerated,  nor  the  amount  stated.  That  the  remain- 
ing, lands,  (of  the  value  of  S4,€00,)  were  suljectto  Urn 


Btt^r 


974     siiiriTx  mAMmn  ar«vsd  and  petbhmihbd  iv  thb 

IMS.   doiver  of  tlie  defendant,  EliTMbeth^  ami  also  to  the  dow- 
er  of  (he  widow  of  Aaae  Ouilfordf  a  former  owner,  and 
were, with  the  exception  of  those  imits.  In  the  possession 
hiLnm.      of  the  infant  devisees  or  their  guardian. 

This  report  was  confirmed  in  1832,  and  the  cause  then 
removed  to  this  court. 
Kinney f  for  the  plaintiff. 
No  counsel  appeared  for  the  defendants. 

RuFFiif,  Cliief-Justice,  after  stating  the  case  as  above 
proceeded — The  only  question  argued  in  this  case,  is, 
whether  the  legacy  to  the  plaintiff  is  charged  on  the  iands 
and  it  has  been  intimated  from  the  bar,  tliat  it  will  pro- 
bably be  unnecessary  for  tiic  court  to  ]n*oceed  further 
than  to  the  decision  of  that,  as  the  parties  will  be  dis- 
posed to  adjust  the  controversy  as  soon  as  their  rights 
in  this  respect  are  declared.  We  understand  that  the 
reference  was  made  by  consent  to  speed  the  cause,  and 
without  pi*ejudice;  hence,  as  tlic  devisees  are  infants, 
the  court  has  allowed  the  point  to  be  treated  as  open,  and 
have  considered  it. 
dl  to  a  widow      ^^'^^  dissent  of  the  widow  remits  her  to  her  right  of 


dower,  whicii  is  held  above  the  will,  and  is  liable  nei- 
wUI,  if  ndthor  ^'^'*  ^  debts  nor  Iegacie3,  and  the  bill  must  consequent- 
flgf^  to  dobfai  be  dismissed  as  against  her. 

Upon  the  general  question  the  court  has  no  difficulty 
in  declaring  the  legacy  of  S500  to  be  well  charged  on 
the  real,  in  aid  of  the  personal  estate.  It  seems 
to  us  to  be  expressly  charged.  It  is  ''to  be  rai- 
sed out  of  my  estate,*^  are  the  words  of  the  testator,  and 
include  every  thing,  and  shew  on  an  intention  that  this 
legacy  should  be  raised  at  all  events.  The  other  pro- 
visions of  the  will  strengthen  this  construction.  It  is 
true  there  is  no  residuary  clause,  nor  are  there  any 
Words  annexed  to  the  devise  of  the  lands  expressing  in 
that  part  of  the  will  that  the  devise  was  subject  to  this 
legacy.  But  the  testator  sets  out  with  the  declaration 
that  he  means  to  dispose  of  all  his  worldly  goods,  and 
the  pei*sonalty  turns  out  to  be  very  inconsiderable,  and 
except  this  legacy ,every  thing  given  is  to  the  wife  for  lifc^ 
w'hom  he  appoints  executrix^  with  remainder  over  to  the 


J    L^i 


•VPSBMB  OOVftT  0V  ir»BTH»OAmeUVA*  Iff 

tame  persons, in  each  disposition,  and  upon  the  samecon-  ^"^  ^^ 
tingencjr.  It  must  be  taken,  I  th i nk,  as  the  executrix,  whose  ^ 
dutj"  it  is  to  pay  tlie  legacy,  is  to  liavo  the  whole  pro*  «. 
fits  or  the  estate  during  lire,  tliat  tlie  testator  could  not  ^**^^ 
intend  that  this  legacy  should  be  allowed  by  her  to  fail, 
in  case  the  undisposed  residue  proved  deficient,  but  that 
the  executrix  should  make  it  good  out  of  other  parts  of 
the  estate.  If  this  be  true  as  against  the  wife,  it  ia 
equally  or  more  apparently  so  in  respect  to  the  remain« 
der-men.  This  legacy  is  absolute,  unconditional  and 
immediate,  and  is  the  only  disposition  of  that  kind  wbich 
gives  the  idea  that  when  it  is  directed  to  be  raised .  out 
of  the  estate,  the  legatee  is  to  be  preferred  before  tbosa 
to  whom  a  remote  and  contingent  interest  is  limited, but 
so  limited,  that  when  it/esis  it  carries  the  whole  estate 
to  the  disappointment  of  tliis  legatee,  unless  the  estate 
vests  ciiiii  onere*  Tliese  ciixumstances  make  the  inten* 
tion  clear,  tliough  there  is  no  necessity  of  resorting  to 
them,  except  as  they  evince  that  the  obvious  sense  of 
tlie  words  in  which  the  legacy  is  given, is  the  true  sense 
ia  which  the  testator  used  tiiem.  We  consider  tlie  charge 
need  not  be  implied,  but  it  is  expressed,  and  so  tlie 
court  declares. 

Wc  do  not  go  further  at  present,  because  the  parties  do 
not  desire  it  Indeed,  before  the  court  could  proceed  to 
order  the  money  to  be  raised  by  a  sale  or  mortgage,  a 
further  inquiry  would  be  requisite  as  to  the  profits,or  tlie  ' 
procee<ls  of  the  former  sales  remaining  in  the  guardian's 
Lands,  which  may  of  themselves  be  adequate  to  the  plain* 
tilTs  satuifaction.  If  the  settling  of  tlie  principle  should 
not  enable  the  parties  to  dispose  of  the  controversy,  ei- 
ther can  bring  any  question  forward  upon  a  motion  for 
furtlier  directions. 

Psx  CvxiAii. — Decbbb  ACCOBDtiretv* 
Vw.  II.  ^51 


IM  m^VITT  CMMt  J^Rtt¥«9  AlP  PBT£BMIVBD  IK  TIM 

JoHir  Y.  WiLKijisoN  €t  aU  \*  Axlsk  WiULurtcnr. 

Wliwt  ft  ftliier  oonvefed  fauid  to  a  aoa  by  a  deed  of  btrgaui  tnd  •*!•,  vpoa 
ft  bia  by  other  dnldrai,  seeking  to  b«vet!ie  land  broagfat  into  hotali-|iftg 
pmlk  ftntaieft  einifti  be  leeeired  to  pK>v»  tfaet  it  wa»in  fiwt  tivm  m 


The  plaintiffs  alleged  that  John  F.  tFUkinson  the  elder, 
tfie  (kther  oF  the  plaintifTs  and  the  defendant,  died  intes- 
tate* seised  or  land  which  liad  heen  soTd  under  an  order 
of  (be  Court  of  Equity,  for  partition — that  the  proceeds 
dftfals  sale  had  been  equally  divided  between  tliem  and 
Aie  defendant,  knd  that  this  division  was  erroneous,  as 
fte  defendant  had  been  fully  advanced  in  tlie  life-time  of 
(beir  fatlier — that  tlie  land  advanced  to  tlie  defendant  had 
been  eonveycd  to  him  by  a  deed  of  bargain  and  salo»  bat 
h  was  founded  upon  no  valuable  consideration  moving 
from  the  defendant  to  liis  father,  but  wastMitirely  gratu- 
ttoiis,  and  was  intended  by  the  intestate  as  an  advance- 
me nt  to  the  defendant. 

Tlie  bill  prayed  a  discm^cry,  and  that  the  defendant 
Alight  elect  between  tlie  land  charged  to  have  been  ad- 
vanced to  him,  and  an  equal  share  of  the  proceeds  of  tlis 
iMd  sold  for  partition,  and  in  case  of  his  election  to  hold 
the  former, that  he  migiit  pay  them  what  he  had  received  of 
the  latter.  A  copy  of  the  deed  was  filed  as  an  exhibit 
tt  wits  a  deed  of  bargain  and  sale  in  the  usual  form,  was 
dated  the  2d  of  August,  1819,  and  was  prove<I  and  reg- 
istered the  day  after.  Tlie  consideration  recited  in  it^ 
was  Sl564i. 

The  defendant  denied  all  the  allegations  of  the  bill 
most  explicitly,  and  insisted  that  from  July,  1813t  to 
August,  181  d,  he  acted  as  his  father's  ovei*seer,and  ren- 
dered him  valuable  service — that  he  also  lent  his  father 
inoney,  and  that  upon  a  settlement  between  theniy  his  f^* 
iber  fell  largely  in  his  debt,  and  in  satisfaction  of  this 
debt,  agreeil  to  make,  and  he  agreed  to  r-ecciveythe  con- 
veyance mentioned  in  the  bill*  He  stat«d  that  he  could 
not  produce  and  exhibit  the  vouchers  upon  w  hich  titis 
settlement  was  made»  as  they  had  been  delivered  up,  it 
being  supposed  to  be  iinal. 


tVrftMM  OOV&T  tMT  2fMITU««lMIMMJU  iJJV 

A  re{ilic«tiofi  wmg  llled  and  many  fkpamAam  tafcm. 
It  is  a<yt  necesmry  to  state  the  proofs  at  lengthy,  as  thftj 
sire  set  forth  in  the  opinion  of  the  coni-t  Wuctsom 

The  case  was  argued  at  a  former  tei^n,  as  well  as  at  Wnjovtov. 
4lttoy  by  Badgtr  for  the  plaintiffs^  and  by  JV1u&  and  Jls^ 
ytertux  (or  the  defendant 

Gaston,  Judge. — After  stating  the  pleadings  an 
above*  proceeded  :  A  great  number  of  witnesses  have 
been  examined  on  both  sides»  and  tlicir  testinM)ny  laid 
before  the  court.  Upon  this  testimony  a  preliminary 
question  arose,  and  was  argued  by  tlic  counsel,  whethar 
any  parol  evidence  could  be  received  to  contradict  th^ 
consideration  expressed  in  the  deed.  As  tlie  parties  di<!l 
not  demand  an  immediate  decision  upon  this  questiony 
and  wished  at  all  events  a  final  decree  in  the  cause,  tbs 
Court  heard  the  testimony,  reserving  to  the  defendant 
tiie  benefit  of  this  objection* 

The  determination  of  this  question  docs  not  depend    i 
on  the  doctrine  of  estoppels  at  law.      It  deiiends  on  the 
)>ro|)er  construction  and  application  ofa  rule  of  evidence* 
founded  on  good  sense  and  {Hiblic  policy*  and  recognised 
in  ott  courts,  as  well  tliose  of  equity  as  of  law»     Writ« 
ten  instruments  are  to  be  regarded  as  the  authentic  aind 
fiermanent  memorials,  which  the  parties  have  delibe- 
rately appointed  to  testify  to  all  ami  forever, what  they 
have  done.    Parol  evidence  is  in  its  nature  less  aatia- 
factory.    It  may  be  tainted   with  falseiioodf  perverted 
by  ignorimce,  prejudice,  favor  or  mistake,  and  is  liabb 
to  mislead^  because  of  tlie  weakness  of  human  memorj^ 
It  is  not  to  be  questioned,  but  that  the  general  rule     p^^l 
which  declares  parol  evidence  inadmissible  to  contradict  ^ .      . 
or  substantially  to  vary  the  terms  of  a  written  instru-  or  at  kw  to^i 
ment  obtains  in  a  court  of  equity  equally  as  in  a  court  ^,^y^  ^ 
of  law.    (^Brtmfn  v  Selwyiif  For.  240,  Jrnham  v  CAttf, 
1  Dra.  QStf  Pmrtmore  v  J^orriZf  2  jBro.   219.)    Tlie  con* 
«ideration  upon  which  a  deed  is  made, is  an  important 
part  of  the  contract,  and  where  it  h  distinctly  declared 
parol  evidence  is  notmore.adimssibletocoatradiotor 
sutistanitallyto  vary  that  than  any  oAbsr  farm  ii|^n  ^ich 


***•  ^^^   the  partiM  hare  tiittt  expressed  tlietr  agreeiiieiit»  (Fm« 

^j^J^[J^^  eocfc  V  JHMfc,  I  Kei.  fifr.  1«8.)    Nor  can  we  discoTer  any 

V.         reason  which  should  exempt  this  case  from  the  operatiim 

Vuwxsov.  ^f  ^^  j^,^    j^  jjj  ^^^  ^,,^j  ^,j^  plaintiffs  do  not  claim 

under  this  deed,  nor  directly  against  it,  but  tlioy  claia 
under  him  whe  made  it*  and  in  that  capacity  attempt  to 
shew  that  the  deed  which  bound  him,and  which  binds 
tiiem  as  privies,  is  in  fact  differaiit  from  what  it  pur* 
ports  tobe^and  does  not  bind  as  a  sale,  but  binds  only  as 
a  gilt    By  having  it  interpi'eted  according  to  the  mean- 
ing which  tlicy  seek  te  impress  U|)on  it  by  parol  evi- 
dence,  their  rights  under  the  grantor  will  be  extended 
beyond  tliosc  which  belong  to  themyif  the  deed  be  allow- 
ed exclusively  to  declare  its  own  meaning. 
wMmShS^*      But  as   the  rule  itself  is  based  upon  the  supiiosition 
cidfliitorfarpri«e»  that  the  Written  instrument  is  f/if  memorial  which  the 
puul^^n^^  parties  have  made  to  be  the  ]iermaneHt  re|K>8itory  and 
triMt  dekun  Um  testimony  of  truth,  when  any  instrument  set  up  as  such. 
J|?^a2?^«^^  can  be  shewn  not  entitled  to  be  tlius  respected,  ofneces- 
•M  diimiof  an-  sity  it  must  not  be  ])ermitted  to  ntand  in  tlie  way  of  tlie 
^  "*•  ascertainment  of  truth,  b^  such  evidence  as  may  be  ob- 

tainable. Parol  evidence  is  thercfoi^e  admissible  in  ca- 
ses of  fraud,  mistake  and  surprise.  The  rule  is  not 
subverted,  but  confirmed  by  these  exceptions.  The  par- 
ty does  not  undertake  to  vary  the  agreement  expressed 
in  the  deed,and  to  shew  that  it  ought  to  be  understood  in 
a  different  sense  from  that  which  the  deed  declares.— 
But  to  set  up  a  matter  of  equity  dehors  the  deed,  by  rea- 
son whereof  it  becomes  unconscientious  to  insist  upon 
the  agreement  as  therein  mistated.  The  plaintiffs  here 
alledge  that  the  defendant  caused  this  consideration  of 
value  to  be  untruly  inserted  in  tiie  deed,  eitlier  witliout 
the  knowledge  of  the  grantor,  or  by  availing  himself  of 
the  misconception  of  tlie  grantor«thal  it  was  a  necessary 
form  to  give  tlie  instrument  validity.  Tlie  parol  evi- 
dence is  admissible  to  support  this  charge,  f«>r  if  it  be 
made  out,  then  the  instrument  must  be  considered  as  if 
it  had  truly  been  what  the  contracting  parlies  intended 
it  to  be.  But  it  is  admissible  for  this  purpose  only. 
The  deed  is  exhibited.     It  is  dated  on  the  0d  oT  Au- 


gmt  181 9»  recites  a  consideration  actvally  ptiid  of  l'^'*^  MP. 
81564  50,  and  on  the  day  of  its  date  is  proved  in  court  y^^^^^'^'^^ 
and  tliereufion  registered.  The  defendants  answer^res-  "^'*®'- 
ponsive  to  the  chaises  of  fraud  and  roistake»is  ful],|iosi-  ^^ui'mv. 
tive  and  precise.  Strong  testimony  is  necessary  in  op- 
poaition  to  such  a  deed^  and  so  supported,  to  establish 
the  allegations  of  the  plaintiflTs.  No  direct  proof  what- 
ever  is  offered  to  sustain  them.  The  evidence  consists 
principally  of  tlie  recollections  of  witnesses  of  casual 
conversations^ which  they  had  held  many  years  ago  with 
one  or  the  otiier  of  the  parties,  and  from  which  they  un- 
derstood that  the  land  in  question  was  given  or  intend- 
ed to  be  given  to  the  defendant.  None  of  these  conver- 
sations are  represented  as  having  been  upon  the.  poUU 
itself— the  actual  contract — and  nothing  is  more  common 
than  the  misapprehension  of  such  general  remarks,  and 
the  perversion  of  them  t<i  a  meaning  which  they  were  not 
intendetl  to  express*  Observations  about  ilie  giving  of 
a  deed,  might  be  understood  as  implying  a  gift  of  the 
land*  These  witnesses  also  state  circumstances  render- 
ing it  doubtrul,  whether  the  defendant  could  have  saved 
from  tlie  compensation  allowed  him  by  his  father  for  his  .  ^ 

services,  (though  none  of  them  knew  what  was  the  sti- 
pulated compensation,)  a  sum  equal  to  that  stated  as  the 
^ice  of  the  land.  Even  tliis  testimony,  such  as  it  is,  is 
met  by  the  evidence  of  witnesses  to  declarations  made 
by  some  of  the  plaintiffs,  that  their  brother  had  bought 
this  land,and'to  admissions  by  anotlier  of  tlie  plaintiffs, 
tliat  he  had  paid  a  price,  but  one  far  short  of  tliat  reci- 
teil  in  the  dee4l,and  less  than  the  value  of  the  land.  It  is 
probable  tliat  this  representation  is  true.  In  the  ar- 
rangement between  the  parties  the  price  might  have 
keen  fixed  at  a  sum  exceeding  the  value  of  the  land,  and 
the  services  rateil  at  a  still  more  liberal  estimate.  But 
if  value  did  indeed  form  a  consideration  for  tlie  convey- 
ance, and  the  parties  deliberately  agreed  to  treat  the 
transaction  a$  a  mU^  an  equality  between  tlie  value  pf 
what  was  conveyed, and  what  was  received  as  its  price, 
is  not  essential  to  constitute  it  a  sale.  Were  the  plain- 
tiflfi  fully  at  liberty  to  contradict  the  deed  on  these  proofa 


V. 


4M  B^tVITT  eAMI  AROVID  AVD  DBTftRMUm  Ul  THM 

IftM.  IMS.  ^e  flb#uM  not  bold  oursdr^s  jiistified  in  pronouncing 
that  tiM  land  was  given, and  not  sold.  Bvt  tb^  aMaoit 
at  lAertj  to  contradict  it     They  must  shew  that  bj 

WiuuM.  reason  of  some  unfair  practice,  or  throngli  mistakci,  or 
by  surprise,  th^  deed  was  made  ts  express  an  intentiiMi 
diflkrent  from  that  which  the  bargainor  beiioTed  that  it 
-lid  declare.  This  they  have  failed  to  do,  and  thoir  biM 
must  be  dismissed  witli  costs. 

Feb  Curiam. — Bill  Dismssso. 


TttOMAS  H.  LiTTUSJOHK  T.  LbWIS  WlXXIAXS,  iExV. 

An  equity  cu%  ctmiot  be  remnfed  to  tiw  Supreme  Gooit,  vndir  the  set  ef 
laiS,  CRev.  eh,  9(3)  -when  it  ii  <mlj  set  for  ifgiuaeiit  upoD  it  plae, 
la  fluch  eaee,  it  cm  come  up  no  otherwiM  than  by  eppeaL 


The  bill  was  filed  in  Rowan  against  Joseph  WUlittm$f 
the  testator  o(  the  defendant,  who  died  in  1817,  when 
tlie  suit  abated.  A  bill  of  revivor  was  filed  in  1889 
against  tlie  present  defendant,  wbo pleaded  in  bar  of  it. 
Tills  plea  was  set  dawn  for  argument,  and  in  tliis  stage 
of  the  cause,  it  was,  by  consent,  i*emoyed  to  this  court 

DevereuXf  who  was  for  the  plaintilT,  suggested  that 
tlie  cause  was  improperly  brought  to  this  court. 

JVVisA,  for  the  defendant. 

RntfK,  ChieT-Justlce^ — ^The  court  has  not jurisdktloii 
tit  a  case  hi  the  situation  of  thi^i.  The  act  of  1.81 8  pro- 
vides for  the  'removal  of  causes  in  equity  to  tlie  Supremo 
Court  in  i^-t)  cases — 4he  one  after  a  decision  in  ttie  8a- 
perior  CoHi't,by  appeal  therefrom — the  otiier  beforo  « 
decision,  but  not  until  the  cause  shall  have  been  «et 
•down  for  hearing.  Tliose  latter  wonls  and  the  context 
tmpty  that  no  case  is  to  be  brougitt  here,  until  it  shall 
have  reached  that  stage,  in  which  It  mray  be  heard  upon 
the  UH,  answer  and  prooEs,  and  Itndty  disposed  of  in 


flik  coart,  ii  itliout  tlie  necessity  of  sending  it  back  to  be   !>««•  l*^* 
proceeded  on  for  any  p«r|iose  in  the  Superior  Court —  j^^^^"^^^^ 
▲ccordingly«  many  cases  have  been  returned  withoat        «. 
any  decree  beroi  which  came  op  while  standing  on  a  de* 
mnrrer  or  plea— (br  upon  overruling  them,  the  party  \a 
then  put  to  answer,  which  cannot  be  done  here.    If  the. 
demurrer  or  plea  be  allowed  in  the  Superior  Court  and 
the  bill  tlieroupon  dismissed*  the  romplainant  may  then 
iippeal  within  the  act  of  181 B*  because  the  decree  is  ft- 
naif  and  if  reversed  hetroi  the  case  is  sent  back  for  fur- 
ther proceedings  below.    And  under  tlie  act  of  l&Slt 
there  may  now,  by  leave  of  the  Su]ierior  Court,  be  an 
appeal  from  a  decree  overruling  the  demuiTer  or  plea, 
which  does  not  arrest  further  progress  in  the  cause  in 
the  court  bdow.     But  unless  u|M>n  ap|ieal  of  the  one 
kind  or  tlie  otiier,  no  case  can  be  brought  liere  until  it 
aliall  have  been  set  for  hearing  on  the  merits.  This  case 
must  therefore  be  remanded. 

PeK  CuBIAM.--^RbM AV9  TfU  CAflK* 


HvoH  MmuHoxAAKD  &  WiXJuiAic  Mbbanb. 

Ott«iiK»pindbMMat«zeentionMle,  Und  which  hu  been  entcrad,  but 
aot  p«id  ibr,  mutt  at  his  peril  complete  the  title,  and  if  the  entiy  ia  for- 
iUted,  he  haa  no  eqiuitj  to  daim  the  land  of  the  defendant  m  the  ezeGW* 
tion  upon  a  anhaequent  entrj  of  it  by  the  latter. 

The  bill  was  filed  in  February,  1829,  and  charged 
that  in  18ft6  the  defendant  JtfiUAo/tand  entered  two  tracts 
mt  vacant  land  in  Orange  county,  the  one  containing 
tl4,  the  other  60  acres;  and  tliat  they  were  sold  in  May, 
lats,  under  a  judgment  and  execution  ugalnst  himt 
when  the  plaintiffs  became  the  purchasers  and  took  a 
therirs  deed.  That  in  July,  1829,  MulhoUani  and  the 
other  defendant,  Mibane,  pretending  that  the  former  en- 
tries were  lapsed,  re-entered  the  same  lands,  and  either 
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7*^1,^!^  hare  obtainetl  grants  or  intend  doing  so,  although  they 
Hvvv  tt  iL  had  rttll  knowliMlge  of  tlie  complainant's  pumliase,  and 
*  Mulhollttnd  had  himself  pointed  out  those  lands  to  the 
shcriflT  as  bis»  and  as  being  subject  to  tlie  execution.— 
The  bill  then  charged  that  tlie  first  entries  had  not  lap* 
sed,  or  if  so*  that  MnlhoUaml  had  suflfbred  them  to  lapse 
pnriMScly  to  defeat  his  cre<Iitt>rs,  and  the  plaintiflky 
prayed  a  discovery  whether  grants  had  issaed,and  if  so^ 
tliat  tlie  defendants  miglit  be  decreed  to  convey  to  the 
complainants,  or  If  no  grant  had  issued  that  the  defend- 
ants might  be  decreed  to  obtain  them  and  then  to  con- 
vey. 

Mnlhelland^  by  his  answer,  admited  the  sale  to  (he 
plaintiflTsy  and  that  lie  made  the  entry  of  214  acres,  and 
also  in  conjunction  with  one  Parish  entered  120  acres*  his 
half  of  which  lie  sapposod  to  be  the  other  tract  mention- 
ed It  the  bill.  He  denied  tfiat  the  entries  were  made  in 
1886,  but  said  the  time  was  the  11th  day  of  December, 
1825;  he  also  denied  that  he  requested  the  sberiflT  to 
levy  on  tliose  lands,  but  admits  that  the  sheriflT  shewed 
him  his  tax  list, and  requested  him  to  inform  him  which 
tracts  were  unincumbered  by  a  deed  of  trust  which  •Viii- 
hoUand  had  made  to  other  creditors,  and  upon  tliat  oc- 
casion be  pointed  out  these  two.  He  alleged  that  the 
entries  ]a]>sed  in  December,  1827,  or  January,  1828» 
while  he  was  absent  from  the  State^that  he  was  not 
present  at  the  sale,  but  having  understood  that  the 
plaintiffs  had  purchased,  he  soon  afterwards  informed 
them  that  the  entries  had  lajij^ed  before  the  sale.  He 
admitted  that  afterwards,  in  July,  1828,  he  renewed  the 
entry  of  120  acres  in  the  name  of  Part^A  and  himself, 
and  at  the  request  of  tlie  other  defendant  Mtbantf  enter- 
ed the  214  acres  in  his  name,and  for  his  exclusive  benefit; 

Mebane  by  his  answer  admitted  the  entry  in  his  name 
in  July  1828,  and  denied  any  interest  otMulhoUand  in 
it,  and  insisted  upon  his  right  to  enter  the  land  as  then 
vacant* 

Both  defendants  denie<1  that  grants  bad  issued,  bet 
admitted  their  intention  to  obtain  tbtm. 

Winsion  for  the  platntlflTs 

^n^sh  for  the  defandaats. 


•VFRBMft  OOVnt  Of  KOATtt-CASMlICA* 

BvTwtn^  Cfcfrf- Justice,  after  stating  tlio  cwie  a»  abi»vd,    P^^^ 
proceediMl  r— ir  tlie  entries  upon  which  the  purchase  ^fT^'^^ 
money  tfi  tite  State  is  not  alleged  to  have  been  paid,  be         ^. 
the  subject  o(  execution,  the  purchaser  must  yet  go  on  Mtrti^oJiia 
to  eomplete  the  title  and  do  such  acts  as  tlie  laws  re«^ 
quire  to  pre%'ent  the  land   becoming  vacant  and  again 
the  subject  of  entry.     Tliere  is  no  obligation  upon  the 
defendant  in  execution  to  pay  further  sums  of  money,or 
perfect  the  title.     All  his  rights  were  transferred  by 
the  sale,  and  the  purchaser  takes  the  land  as  on  entry» 
subject  to  the  legislative  pi*ovisions  aflecting  such  into* 
rests.     It  is  his  own  fault   if  he  forfeits  it  to  tlie  State^ 
and  a  new  enterer  acquires  all  the  rights  of  the  State. 
The  purchsse  money  not  having  been  paid,  there  is  no 
equity  against  the  State  or  another  enterer.     I  shouM 
tlierefure  see  no  equity  in  the  bill  against  either  of  the 
defendants*  if  the  entries  had  not  lapsed  before  the  sale* 
but  were  suBored  to  do  so  befoiic  the  filing  of  tlie  bill ; 
since  the  platntiflTs  did   not  lose  the  right   in  the  eii^ 
try,  the  thing  bf»uglii  by  theiu,  by  reason  of  a  defect  irf 
title  iu  MullwlUind  av  by  any  act  of  his,  but  by  tlieir 
owniache*^  and  when  once  gone  from  them,  and  vested 
ag^iin  in  tlie  8tate«  she  could  sell  as  well  to  MulkcUmd 
as  to  any  other  citizen,  and  lier  rights  protect  bim.*-^ 
But  the  present  case  is  still    stronger  agai  ist  tbt 
titHintiir^  for  tlie  entries  had  la|ised  at  the  time  of  tila 
.  sale.    The  answers  state  them  to  have  been  made  on  the 
II  til  December  1825,  and  there  is  no  evitknce  upon  fli« 
subject,  except  the  deposition  of  tlie  entty  taker  taket 
by  the  plaintiflb  which  sustains  tlie  answers.    By  the 
actof  1808,(BA'.e&.r59,)  tliey  lapsed  on  tlie  I5tli  Deoemi^ 
ber  ofthe  seoood  year  thereafber,  vis  :  1827,  unless  the 
purcliase  money  was  tiien  paid,  and  all  the  subaequeat 
acts  allowing  furtlier  time  to  perfect  titles,  extend  only 
to  entries  «'u|ion  which  the  purchase  money  has  been 
paid  in  due  time.^     The  plaintilb  then  bought  aothf 
ing  aiid  can  have  no  relied     Whether  the  case  Is  witlilH 
tiie  act  of  I80r  for  the  relief  of  purchasers  at  extea^M 
8aloB,who  kme  tlte  estate  by  reason  of  the  dafeadants  l^r^ 
ing  aa  titie^  is  aot  a  qacirtion  berc^  Snt  tto  MU  ia  «i* 
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pM.  tt8$.   Iriuncd  wtUi  a  view  to  bucIi  relief,  and  moreover  tlie  re- 

V^V^i^  mecly  given  by  the  act  i«  at  law,  and  is  complete  titere. 

I«4isiTa»        I  ij^y^  coiisidrrcd  the  case  as  ngainst  MulhMand^  bs 

Dawmv.     the  stronger  of  the  two  for  the  plaintiffs.     Against 

hcother  defendant  Mthane  there  is  no  pretence  on  which* 

as  the  case  is  made  out,  a  decree  could  rest     The  bill 

aaust  thercfoi*o  be  dismissed  with  costs. 

Per  Cfbiam. — Bui.  dismissbd. 


Ej:izabbth  Lassiteu  v.  James  Dawson. 

In  thk  8ut6  the  wifs  hu  no  equity  aguntt  her  huibuid  to  have  a  pranMi 
made  for  her  oat  of  her  cAof«t  aoemtng  during  the  Goveniiro,«Ithoagh  h» 
he  insolvent,  and  no  acttlement  has  been  made  on  her. 

The  petitioner,  while  the  widow  of/osioA  ^yrd,  ftled 
her  bill  against  the  defendant,  her  brother,  who  was  the 
executor  of  her  father,  claiming  a  part  of  his  residuary 
estate.     Pending  that  suit  she  married  Craven  LassileVf 
her  pt-esent  liusband,  who  became  a  party  to  it   A  linsl 
ilecree  was  had  in  favor  of  the  plaintifTs,  and  the  sum  of 
S4S4i  was  onlered  to  be  paid  into  coart,  sttbjeot  to  a 
further  order  for  settling  it  on  the  petitioner*     The  or- 
der to  pay  the  money  intocoui-t  notbeiifg  complied  withy 
Ihe  wife  by  her  next  friend  filed  a  petition,  stating  the 
above  facts,  and  alleging  that  her  present  husband  was 
Insolvent,  had  made  no  seltiemciit  on  her,  and  had  abaii 
doneil  her  without  leaving  her  any  means  of  support ; 
and  further, that  for  the  purpose  of  defeating  her  of  the 
right  of  iiaving  the  above*mentioned  sum  of  S484h   se- 
cured to  her,  under  the  dii*ections  of  the  court^had  releas- 
H  to  the  defendant     The  prayer  was  that  the  money 
night  be  raised,  and  settled  to  her  sole  and  seperate  use. 
U|M>ii  this  |)etition,  an  order  was  made  directing  execu- 
tion to  issue,under  which  the  money  was  made  by  the  slie- 
rtflTand  paid  into  court    The  defendant  filed  an  affidavit 
In  answer  to  the  iietition,  in  which  he  admitted  tlie  exe- 
CtttioQ  of  the  release^  but  contended  that  it  was  gi^en  in 


ootwidemtion  of  debts  which  Laasiter  owed  bini,  to  tho   '^^  **^ 

Mnoant  of  tlio  above  mentioned  sttin .  ^"^"^^^^^^ 

fF.  C.  Stanly  4"  Badger,  for  tlic  petitioner.  ». 

J.  Jf.  /Fryon  4*  .Wbrdwfli,  corifra.  ^^f^M. 

RuPFiir,  Chier-Justice.^-*We  do  iiot  think  it  necema* 
rjr  to  exaroiNo  into  tlie  meriU  of  tlie  settlement  between 
tlie  husband  and  Daws§n:  For  liowever  the  validity  of 
mn  assignment  by  the  husband  of  the  wife^s  legal  or 
equitable  cluae  in  action  miglit  de|iend  tt|iun  its  consid^ 
oration,  when  set  u.p  in  o|»|>Q8ition  to  Iter  right  by  sur- 
vivorship to  the  subject  tiien  outstanding,  tlte  husband 
may  certainly  at  law^  i*elcasc»  wttliout  consideration^  to 
tlie  wife's  debtor,  and  also  in  equity*  unless  slie  has  m 
right  ill  this  court  to  have  her  equitable  eho$n  set  a« 
part  as  a  separate  provision  for  her  and  her  family.*— 
This  case  fs  bi*ought  to  that  p<»iiit)  on  which  the  Court 
is  more  ready  to  ])lace  it«  because  the  case  of  Bryan  y 
Bryant  f^mte  1  VoL  p.  47,)  ha^^  been  supposed  in  argu- 
ment  not  to  lay  down  tlie  rule  then  a(Io|)tcd,as  a  gf^neral  Tba  mm  at 
principle*  We  have  considered  t4iat  case,  and  although  '?'*^i?'^'!!S 
some  exceptions  arc  8upp«)8ed  by  Chief  Justice  Taylor,  cooaJered*  1114 
arguendo,  to  be  under  certain  circumstances  admissible,'  ^l^SdcdinidJi 
yet  no  case  can  be  supposed  wliich  could  more  ctnjihat-  befsiiMtL 
ically  call  for  the  inter|M)sition  of  the  court,  than  the  one 
tlien  under  consideration.  The  husband  was  insolvent, 
and  had  made  no  settlement  on  the  wife,  but  had  con* 
I'crted  a  larger  part  of  the  proceeds  of  her  real  estate, 
and  she  had  been  bred  in  affluence,  and  had  brought  into 
the  family  a  large  fortune.  This  was  admitted  by  the 
counsel  for  the  defendant  to  bo  an  irresistible  case,  if  tlie 
equity  of  the  wife  raised  by  the  British  courts  was  to 
be  acknowledged  in  ours,  and  it  seems  to  us  thai  the 
admission  was  not  inadvertent  or  beyond  the  truth.  Tet 
tlie  Court  refused  the  relief,  and  tliat  not  u|ion  the  ground 
that  the  husband  had  released  or  disposed  of  the  wife's 
interest  by  assignment,  but  that  Sellers  who  held  the 
fiind,  was  a  creditor  of  the  husband  to  a  larger  amount 
than  her  share.  The  judgment  of  the  court,  therefore, 
wTnt  as  far  as  it  could  do  to  establish  thegoneral  principle: 


Ifet  a^nrr  9mjh  am«<»  amb  »mTBmiraraB  ui 


%»>•  Md  wo  knom*  tlMit  the  other  Jmifgtn  wbe  then  mi  in  the 

court  intended  to  adopt  the  rule  then  acted  on,  wurer- 

^         sally,  aa  being  ai^ropriate  to  the  habits  of  our  |ieoplct 

W^tmm^    i^tid  tlie  state  of  our  society,  and  a  necessary  mnli  frcmi 

tlie  indefeasible  interest  given  by  our  law  to  tiio  wife^ 

in  the  personal  estate  of  tiie  husband. 

The  same  may  be  said  of  the  case  before  us,  that  the 
merits  of  tiie  wife  are  great,  and  the  demerits  of  the  km- 
bend  glaring,  and  that  the  court  would  protect  her,  if  we 
could  in  any  case  intercept  the  exercise  of  tlie  maritel 
Hgltts  of  the  husband.  But  the  authority  of  the  <leci- 
ahm  in  Bryan  r*  Bryan^  is  conclusire  against  it,  and 
tlNirefbre  the  petition  must  be  dismissedi  and  Uie  sme 
raiaed  on  the  execution  and  now  in  court,  refunded  to 
the  defendant. 

Feb  Cvbiam. — Dismiss  the  petxtiok. 


AnAM  A.  SpRUfOB  V.  John  Wusor,  et  «t. 

At  •  plaintiff  may  in  this  State  diamias  bia  hill  widioat  pnjudieai  tha  ocdar 
finr  the  hearing  will,  upon  hia  application,  be  aat  aaide  ipen  the  lamw  of 
hb  paying  all  the  coati,  without  being  rnmbuned  them  in  a&;f 


Tlie  plaintiB*  by  petition,  applied  to  have  tlie  cause 
remanded  to  Mecklenburg,  for  tlie  purpose  of  enabling 
him  to  have  tlie  order  for  the  hearing  set  aside^  so  tliat 
be  might  take  further  testimony. 

Tlie  facts  were  that  the  bill  was  Bled  in  1820,  and  al- 
leged tbat  in  1807,  the  plaintiflT  |mrchased  tlie  shares  of 
JcMjfh  and  JeremUJi  WUmoix^  who  were  defendants,  in 
tiie  land  which  descended  to  them,  and  their  other  bro* 
1bers,n*om  their  father,  and  took  deeds  fi^Mn  them.— 
That  the  defendant  Johuy  one  of  the  bi*otlicr8,  alter  no* 
tiee  of  the  {ilaintiff 's  purchase,  bought  tiae  whole  land 
tbUB  descended,  under  a  fraudulent  execution  against 
the  heirs  of  his  fatlicr.  That  all  the  defendants  refused 
to  acknowledge  the  deeds  to  the  plaintiflT,  which  \ttr^ 
tii4n  unrBgistered*     The  deeds  were  Med  in  the  olBce 


fbr  the  HifipcHctioii  of  tlie  drfendant%  and  to  a  Bpreial  IHit.  mt 
internigati^ry  as  to  tiioir  rxeciiti»N»  tiio  defomlant  J«ihn 
ImmI  answeifecl  that  lie  knew  nothing  about  them.  ELia 
answer  was  filed  in  May,  ISiU  In  Novembert  IMJt 
tlftc  cause  was  set  Tor  hearing;  and  in  Novemberi  m%f 
wa«  removed  to  this  court  by  consent.  Tlie  |ietilion. 
was  filed  at  this  teroa*  and  it  stated  that  the  |Kiint  to 
which  further  proof  was  wanted,  was  the  execution  of 
tiio  deeds  to  tlie  plaintiK  which  had  been  registered  bjr 
an  onler  of  the  CiNinty  Courts  maiie  in  i8£4f  uiion  a 
probate  tol^en  in  another  Stato  in  1807*  which  order  and 
probate  the  plaintiff  feared  would  not  authorise  the  read* 
ing  of  tliem  at  the  hearing. 

Ikveremx^  for  tlie  plaintiff. 
BadgeTf  for  the  defendant. 

BuFFiiTi  Chief-Justice,  alter  stating  the  facts  as  above 
proceeded«*-In  considering  this  appHcation,  the  court 
assumes  that  the  deeds  cannot  be  read  in  their  present 
state,  and  we  confine  oureelvea  altogether  to  tiie  enqui- 
ry, whether  the  party  ought  now  to  have  an  opportonity 
of  supplying  the  defects  in  the  probate^  and  if  so^  upon 
what  terns. 

The  rule  of  practice  in  the  English  chancery  clearly 
forbids  the  opening  of  the  order  under  such  circumstan- 
ces. But  without  condemning  tliat  rule,  we  are  obliged 
to  sec  that  it  would  work  great  injustice  to  apply  it  in 
our  courts  as  organised.  Nor  periiaps  can  we  lay  down 
any  pi*ecisc  rule  of  practice  for  ourselves,  considering 
tlie  difficulty  that  parties  are  under  in  taking  their  proofs 
and  pi*epariiig  a  case  for  trial.  In  the  present  case, 
howevei't  the  materiality  of  the  proof  has  been  so  dis- 
tinctly known  to  the  parties,  and  the  fact  to  which  it  ro* 
lates  so  fully  pat  in  issue  by  tlie  pleadings,  tiiat  the  sub- 
sequent and  great  delay  is  without  excuse,  and  deprives 
tlie  plaintiff. of  all  right  to  ask  for  furtlier  delay,  but  up- 
on the  hardest  terms.  Our  only  diAculty  is»  wliether  we 
can  grant  it  upon  any  terms.  But  as  it  is  token  tliait  in 
such  a  case,  the  plaintiff  roight»  according  to  our 
^urse,  dismiss  his  bill  without  pngudice»  whereby  ba 
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Dm.  1SS8.  would  render  bimself  liable  to  the  costs*  the  court  will 
grunt  the  prayer  of  the  petition,  upon  the  payment  by 
the  plainttlTof  the  costs  of  that,  and  of  all  the  coats  of 
iMBfc  tlie  cause,  of  which  no  part  will  be  re-imbureed  to  hin 
on  the  bearing,  whatever  may  be  it^  result.  Tliis  In* 
dulgcnce  is  granted,  because  in  eflfiK^t  it  is  dismissing 
tiie  bill  without  prejudice,  with  this  advantage  to  all 
parties,  that  a  final  decision  upon  the  merits  will  be 
had  much  sooner  than  if  the  plaintiff  wore  pat  to  a 
new  bill.  The  plaintiflT  may  tiierefore  take  this  order^ 
or  have  the  cause  now  heard,  at  his  election. 

Pbr  CcTBiiM. — ^Ordeh  accorducgxt. 


CrOODWlH  JOKBS,  odttlV.  of  JoHlT  SflLBRBOlT, 

Dbvmt  Jones  et  ux.  ei  aL 

Hie  obviouf  meaning  of  words  lued  by  a  testator  may  be  oontroled  by  b 
natural  implication  arising  iVom  the  circomstancea  under  vrhich  tlie  will 
was  made,  or  the  abeurditiea  resulting  from  a  strict  con^Cnicdon.  As 
wbero  a  testator  deposed  of  all  of  his  estate,  giring  the  larger  portion  to 
his  wife,  and  a  smaller  to  a  daughter,  then  his  only  child,  and  upon  the 
birth  of  a  son  by  a  codicil  declared,  **  I  revoke  and  make  void  the  said 
legacy  to  my  wife,**  and  then  gave  one  moiety  of  it  to  bis  son, and  mado 
no  diiposttton  of  the  other.  It  was  held  that  his  intention  was  to  revoke 
the  legacy  to  his  wife  only  lor  one  half,  so  as  to  make  her  a  joint  tenant 
with  the  son. 

An  administiEtor  with  the  will  annezed^becomea  a  trustee  for  any  tmata 
declared  in  the  will,  as  much  as  if  he  had  been  named  executor. 

John  SherraUf  having  a  wife  and  one  daughter,  an  on- 
ly  child,  in  September,  18S1,  made  his  will  as  follows: 
••First  I  give  and  bequeath  unto  my  beloved  wife  M" 
**  $ey  Skerranf  fourteen  negmes,  to  wit:  Jack^  ICexiahf 
**  Jiw,  Lewii,  JIUey,  Salbj,  George,  Owen,  Sally^  Bar- 
^rieU  Gumy,  Candis  and  ITenderson—touv  beds  and  fur- 
"Miture,  three  chests  and  tables,  with  all  the  rest  of  my 
**  household  and  kitchen  furniture,  stock  of  hoi*scs,  cat- 
**  tic,  hogs  and  sheep.    Further,  I  give  unto  my  wife  jff- 
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•  "s^  Sherran  the  tract  of  land  whereon  I  li  v«>  contain-  !>»••  laaa. 
**  ing  two  hundred  and  twenty-eight  acres :  also^anotlior 
'<  tract  adjoining*  containing  four  hundi-ed  and  8ixty- 
'<  six  acres,  and  lying  on  the  Cedar  prong  of  Little  ri- 
**  ver,  together  with  all  my  plantation  farming  utensils. 
''Item,  I  give  unto  my  executors  and  unto  their  survi- 
<*  Forsythe  tract  of  land  called  the  river  tracty  contaiiH 
*^  ing  one  hundred  and  forty-aix  acres,  also  four  negroes, 
^<to  wit:  Violetf  GiU,  Lesha  and  iSoft^one  bed  and  fur* 
^  niture,  three  head  of  cattle,  one  loom,  for  the  sole  and 
''separate  use  of  my  daughter  Polly  BarMvUf  without 
'*  being  under  the  control  of  her  husband,  or  subject  to 
''pay  his  debts.  If  she  should  survive  her  husband,  I 
"give  the  property  absolutely  to  her.  If  she  should 
'*die  during  the  life  of  her  husband,  my  will  is  that  tho 
♦*  property  be  eqnally  divided  between  all  her  li\ing 
^'  children,  except  Woody  Barham. 

"  Lastly,  my  will  and  desire  is  that  the  honorable 
*' court  of  my  county,  ap}K>int  some  fit  and  proper  pcr- 
^'8on  or  persons  to  |)erform  this  my  last  will  and  testa- 
^ment,  as  I  hereby  revoke  all  former  willsby  me  Made.'' 

Afterwards,  upon  the  birth  of  a  son,  on  the  15th  day 
of  September,  1852,  he  added  the  following  codicil:—^ 
"  I,  John  SherraUf  of  Wake  county,  do  make  this  codi- 
^cil  to  be  taken  as  part  of  my  will  and  testament,  aa 
<*  follows:  that  is  to  say,  whereas  I  have  by  said  will 
<' given  to  my  wife  ^Uey  Sherran  fout*teen  negroes  and 
^two  tracts  of  land  including  the  tracts  whereon  I  live, 
**  (i.  e.  my  residence,)  now  I  do  revoke  and  make  voiil 
'^tbe  said  legacies  to  my  wil^,  and  I  do  hereby  give  and 
<*  bequeath  unto  my  son  fFedey  half  of  the  said  fourteen 
^negroes  and  tracts  of  land,  which  I  have  given  my 
"wife«n«ey  by  my  said  wilt,  including  a  negro  girl 
**  left  out  of  my  former  wilh  by  the  name  of  Xrt«,  in  the 
**  place  of  a  negro  man  Jinif  told  by  me  since  the  exe- 
'^cuting  my  former  will ;  also  half  of  the  residue  of  my 
''  pro|ierty  named  in  said  will,  and  left  to  my  wife.  I 
"farther  give  to  be  divided, two  infant  negroes •Vmrcy^ 
"  JIbffy,  bom  since  tlie  executing  of  my  will|  between 
^foy  aou  yPVt/ey  and  my  wife  AUey^** 
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D«c,  I0«s.  Tlic  midnw  of  tlio  Iwitator,  aRcr  his  drath,  married 
tbe  defendant  Drury  Jones.  Admiiiistratfim  wiih  the 
will  annexed*  was  committed  to  the  plaintiK  All  per- 
sons intei-fsted  under  tlie  will  woi-e  made  defendantSy 
and  tlic  prayer  or  tlie  bili  was  that  tite  plaintiff  might 
t>e  iiistructeil  as  to  its  pmper  construction;  BurAcmt  and 
mife  contending  that  there  i\iis  an  intestacy  as  to  half 
of  the  legacy  given  the  wife  by  the  will.  Tliere  was  al- 
so a  prayer  for  declarations  whether  tins  plaintiff  by  bis 
appointment  as  administrator  became  trustee  for  tlic  wife 
of  AfirAfim  ;  and  in  what  pmportiona  the  defendants  were 
entitled  to  the  crops  made  u|)on  the  land  of  whkl^  the 
testator  died  seised. 

¥F.  tt.  Baywood,  for  Jones  and  wife. 
Manlfff  for  the  other  defendants. 

Gaston,  Judge.— -The  princijia]  question  in  this  case 
lft,whetlier  the  testator  has  by  tlie  codicil  to  his  will,  re- 
voked altfigether  tlie  devises  and  bequests  which  he  had 
made  to  his  wife*  or  has  revoked  tiMise  dis|Misi1ions  only 
«s  1 1  a  moiety  of  the  property  so  given*  and  which 
moiety  is«  by  the  codicil*  devised  and  beqiieathetl  to  his 
son  Wesley*  After  reciting  the  devises  and  bequests  to 
Ills  wife,  the  inords  of  the  ccnUcII  are,  «'bow  I  do  re* 
voke  and  make  void  the  said  legacies  to  my  wife.*'— - 
Hiese  wtKrds  taken  by  themselves,  leave  no  room  fur 
construction— they  ex |iress  an  absolute  and  entire  re« 
vocation  of  **  the  legacies*'  referi^ed  t<i,  and  they  most 
be  taken  in  tln^ir  legal  sense,  unless  by  tlie  context  con* 
•idered  In  reference  to  tlie  nature  of  the  pro|ierty,  and 
tlie  state  of  the  testator's  family,  tliey  drar/jf  ap|iear  to 
be  otherwise  intended .  But  the  literal  aiid  tecbnioid 
force  «f  words  in  a  will  may  be  ciNinteracfed  by  ration* 
al  implication;  tliis  implication  may  be  collected  fn>m 
other  expressions  in  the  will  throwing  light  »|Hm  the  iii- 
tetitl«»n;  the  state  of  tbe  testator's  family,  at  tlie  time  of 
making  tlie  will»  may,  when  a  rational  doubt  orciini  a» 
to  its  meaning,  be  also  taken  into  consideratiitiiy  and 
the  absurdities,  improbabililiea  and  inconsistencies  which 
arise  from  a  literal  iMerpretation  may  eitiier  fumisii  or 
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aAffiftt  in  furnishing  a  stiflScicnt  reason  to  adopt  another   ^^  |5^ 

conHtniction.     We  think  that  in  tliis  case,  tlioro  are  so 

many  coiirurring  and  Htrong  indications  that  the  words 

abovd  recited,  w^i-c  used  inaccuratclVf  as  to  authorise      ^»**» 

ua  to  declare  judicially,  what  as  individuals  wo  cannot 

dfMiht*  that  the  codicil  was  designed  to  revoke  the  gift 

of  |iifi|icrty  to  his  wife,  so  far,  and  so  for  only,  at  to 

make  way  for  the  disposition  to  bis  child  of  a  partof  tJiat 

prQ|if  rty.    At  tlie  date  of  the  will  lie  bad  one  dai^hfrrt 

mhI  m  other  child.    He  nuUces  what  he  considers  mi 

miffaate  provisiim  for  this  davghtert  ami  takes  care  to 

likwe  this  iNPoviskm  beyond  the  power  of  her  irasban^ 

by  securing  it  to  lier  separate  use  during  tlie  covertare» 

and  Hb«Mld  Uie  die  before  him,  then  to  Iter  children;  and 

be  gives  the  mass  of  bis  property  to  bis  wife  absolutely 

ami  forever*  In  the  course  of  a  year  tbereafter  a  new  clafaa^ 

ant  on  bis  buaaty  comes  into  eausteace^  Be  has  a  cblM  for 

wbom  bo  bad  made  no  provisim^Then  is  this  codieii  eaBCti* 

tidt  and  it  is  4nqiossible  not  to  see  that  the  primary  aiiA 

srir  dtfsel  object  of  the  coilicil  is  to  provide  adequately 

lir  this  child,  and  tliat  whatever  else  is  done  is  inciden* 

tal  and  aubservient  to  this  pttr|KMe«     He  cannot  eflkct 

Us  object  withiMit  diminihhing  the  gifts  to  others,  and 

that  in  favor  of  his  wife  furnishes  the  fund  to  which  bo 

woald  naturally  resort.    The  mass  of  his  pro|ierty  Imdl 

been  given  to  her;  the  Iie4ng  to  be  proviiled  for  was  ket 

child  as  well  as  Ait-»she  bad  lost  none  of  lier  hold  on  bis 

afectiiin  because  of  this  new  link  of  Ihcir  union ;  but  it 

was  fair  that  she  should  divi.de  with  her  son  tlie  liberal 

bounty  of  her  husband.    Accoi*dingly  he  leaves  tlie  dis* 

position  made  with  respect  to  his  married  daughter 

wholly  untouched— neither  increases  nor  diminislies  its 

amount,  nor  changes  the  modifications  for  its  safe  en* 

Joyment,  but  gives  to  the  infent  son  ka^fot  tbe  negrosa 

and  lands  given  to  his  wife  by  the  will*  bnd  half  also  af 

all  the  residue  of  tbe  property  thereby  given  hsr^  te« 

cfoding  tbe  beds*  chests  and  tables*  cattle*  bog»  anA 

sbeep.    Tbe  codicil  Is  silent  as  to  tbe  deposition  of  tt# 

other  moiety  of  this  property,  and  if  wo  aro  to  umSi^^ 

aland  bim  aa  fsiveU^g  fa  fsfe  the  dorlses  mi 

raft.  u.  ^$ 
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tB  hta  nlfe,  he  mftant  to  die  intestlite  aitf  to  this  moMJF- 
lb  MttHt  have  known;  that  in  that  eventlt-wonld  hrconte 
'  dMKhtttaih)  by  law.    If  the  meaning  of  the  codicil  b» 
MMrteiiiedt  however  inconslst^it  its  provisionst  thejr 
SMIiii  have  irfbct,  but  it  is  bIomM  lOipdMiible  to  heHem 
tltat  a  ihittbnar  man  iutiHdtd  this  [lartial  iiitcstarji-^ 
Hatt  aftfr .giving  a  moicity  in  express  terms  to  his  aon^ 
his  inienilod  tbat  tills  son  iihnuld  atotake  a  half  of  tha 
iHllisr  moiety^^hat  be  intondf  cf  thut  the  husband  of  bin. 
Anagliteny  whom-  lie  Had  exdaded  from  tite  ]>ower  of  d»- 
vifiilg*  belieiA  rnMi^aH  wbiek  he  had  exfiiiessly  glvopte 
Ua4a«gitbr;  should  be  able  «a  •possess MmiiPlf  of  thot 
mhsr  half  of  tliis  moiety — that  he  intended  mdk  SllMi« 
liMoas  to  take  place  in  negroes,  tables,  ehssis,  beds, 
and  all  the  et  cetera  of  peirlsllaMe  articles  /  and  that  he 
-mmmtf  as  a  foil  and  adeifoats  prorision  fiiri  Iris  WMbniv 
-i^-iieuof  dower  and  distributive  sfaanv.  wben  lie  wett 
kMw  she  could  dissent  from  his  wtil,  aa  andiMdlid- 
iMs/y  if4wo  little  negroes,  tlie  eldsst  nol  nmm  than  ^ 
jrarobAi   'Ittaagr  be  ii|«estio>ned  liowever,  wliethwHwi 
absurditifs  of  this  supposition  would  of  tbemsel«so  koi 
soAcientto  overrule  the  literal  meaning  of  the  wonkoC 
Msnacation^  in  as  mucli  as  of  themselTes  they  do  not  dio^ 
Unctly  iiditft  out  theHi*ae  meaning  of  these  words, 
AofCitont  of  such  revocation.     But  tfao  codkil  V 
4l«liowitrates  the  testator's  meaning,  as  satisfiietorily  I: 
Aink^  as  tliough  it  bad  declai*cd.  sudi  meaning  in  ti|i^ 
yroprittta  terms.    'Hie  iestaloi*  talces  notioe  that  he  baA 
ssid  one  of  (he  n^roes  named .  Jem  teft  to  his  wife  by 
tbsMrillt  and  that  be  has  a  negro  named  ii«f  wlitch  he 
had  Iffk  out  of  timt  will  altogether.  Heitheuefture  addniH* 
tliis  eodicittary  bequest  4obia son,  after  the giftioTa  half  ^ 
the>]anda&negroeslcftby  tliewiHtoMtwifbk  tiiesf^  wMrdih 
«imc^ingthe.negro  girl  Z4«»tH  f  Af  j^Cftfof  ^mwsraniaii: 
Jbm'*  Tihetobviowi  iurenonco  to  he4ra.«9n  fi'om  theas  ex^ 
pess^imm  is^  t^at  the.  gift  in  tliOftwiil  >W9f,  im4  oiitipr^ 
iMUieifoid  Ivth^codu^iii  nc«*:69  rsgw^ejl  bj^t  lio4eata;toiv, 
hsiiKManiftigniftfKlai  sMU^i#»i>lMi«».iw^A^vi(*pdsi^i4^^ 
MHtmnfair  odly^  ae  to  gm  way*  t^Ab«i^Kni^ti0^ 
biitb»j»iirM<    Ikreti^r^W9W|a2irVfnM)^^«$tii«^ 


4ttMV  ]init:dvitig  ih«t  he  had  omlttiMl  to  ais|laM  #f  Utt  *^ 
nrgro  li%-by  his  will,  undertAkes  tn  mipiily  Ihiit 
■ion  by  his  codiciU     Is  it  conceivable  that  in  .pepbrni?>      ^^ 
inf  this  iHidertakifig  he^  should  give  hittf  of  tiiia  ncgrm      i«Mi 
'iMi4uding  to  kaT«  the  omission  unsup|flied  as  to  tlMi'^ 
fitlicr  moictyi    CSonsider  the  bc<|iiest  to  hn  wife  reirttk^ 
ed  only  so  Tar  as  it  conQfcts  with  tlie  dispnsitiiHi  to  hhi 
4ion«  and  the  stibstft«ttoa>  or  as  he  tsrms  it,  the«<^  iadUd*  - 
ing^  QtLb$  in  tbe.pbioo  •(  Jiiu  rendet«s  the  wiiate  tai^ 
wiateai  •md  ratianak     DAt^aaar.all  tMs^  ruUawMinati* 
bequestt  which  ought  to  reaiove  any^  lingering  scvafla. 
as  io  the  testaU|i*'«  intention.    Tw^  eliflilrcn  had  been  • 
bom  of  thl^negroes  given  by.tbc  will  to  his  wife,  since 
the  date  thereof,  and  of  coui*so  would  not  imsshy  virtue 
of  that  bequest^  as  modified  by  the  codicil,  to  his  wife 
and  the  infant  child,  along  with  the  parent  stock.    To 
amid  this  inconvenience,  and  to  secure  to  her  and  heur 
child,  this  fruit  of  the  pritietpal  donation,   ho  adds— 
^1  fmrthtr  ftva  to  fte  4»miU  twi  kifivnt  nfgroes^. 
Born  since  the  execution  of  my.  will,  balwitn  m     s*  fi. 
H'estey.  and  my  wife  Mseif.**    The  cases  of  Edlaiou  V.     j^  „,ji^  i^ 
d^pfo^e,  and  Oniofu  v.  Tyrer^    (^Sbow.  B9,  i  P.  Wm.  J^e^tTw^ 
S4S,)    have    decided    that    whera    an   es])ress    revo-  vok«»faniMrjuid 
cation   is  made  of.a.previou8  testamentary  diftiiositioa,  "JJ^^JJJJ^^^ 
and  in  the* revoking  iustniment  another  disp«>sltion  is  bnoi «££■!*« 
made,  and  the  court  can  discover  that  /&e  object  of  jtbe  fj;^y*j^»°y 
revocation  is^tu  make  way  for  this  second  dis()osition,  toalMtotlMBtir 
if //iw  cannot  take  eflfect,  tliei-o  shall  not  be  a  revocation.  ^"'"^TiL** 
The  pinciple  of  these  decisions  bears  us  ont^  I  think, 
4n  interpi«etlng  tiie  ex]iress  words  of*  revoeaMon  here,  aa 
exteniKng  no  further  In  the  intent  of  tlie  testator,  tliati 
making  way  fer  tlie  substituted  disposition,  4n  tlie  samb 
^manner  as  though  lie  had,  after  tlie  revoking  dause  ill* 
^MiTted  the  words,  *<  that  is  to  say  as  follows*'' 
"The  crops  gi-owing  npi^n  the  lands  devised  byfhte     ^^fy*^ 
tfsfator,  according  to  the  construction  which  the  court  dMdi  of  iks  A- 
fras  given  the  will  and  codicH,  passed  with  the  ;lands  ts  JjjJgJ^  **  ** 
the  devisees. 

The  defendants  Drurg  Jbna  and  wife.  Being  ietmnl^ 
in  common  with  the  defendant,  fPesfoy  Shirmnt  are  Ai* 
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^^^^^    CMiiteble  to  this  deftsnclant  for  a  noiefy  of  the  praftts 
nade  by  the  um  of  the  cominioii  |iro|ierty. 

The  plaintiff  by  accepting  tho  appointnHwt  cvf 
adBiiniflti«ator  with  the  will  annexocl  of  the  tentaton  lias 
kecuQie  a  truAtce  for  tlie  «lefendant  PMj/  Barkanif  to  the 
aaaM  extent  as  if  he  bad  been  nominated  executor  in  tiie 
wUU  and  had  accepted  of  the  ap|iointinent. 

The  court  has  not  been  called  on  by  the  parties  Tur- 
Mm*  than  to  declare  its  o|Mnions  u|ion  these  questions.— 
llihi  dtclaration  will  be  made,  and  the  partiea  mmj 
Ihen  proceed  as  they  shall  be  advised. 

Pnn  CirniAM* — Dncnns  AGOouiiroi.T. 
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PcnoM  may  be  pennitted  to  unite  in  an  a«ocUtion«  hj  whidi  one  dhaO 
bid  at  a  public  aale  for  tbe  benefit  of  all  concerned,  when  the  motive  lor 
Buch  aasociation  is  not  diahoneat,  nor  the  •bject  nor  the  efleet  of  it  to 
pmJuca  an  improper  reanlt. 

A  wrong  done  by  a  perion  aeeking  e<|uita)ile  reUd^  to  one  not  a  par^  Co 
the  proceedings,  furnishes  no;  objection  to  such  relief  on  the  pait  of  ihooo 
against  whom  it  is  sought. 

When  an  objection  to  equitable  relief  is  based  upon  an  allegation  af/raudg 
it  win  not  be  soatained  bj  proof  of  mere  error^ 

The  ra<e*  u\um  the  bill,  ansi^-er  and  proofs  was,  that 
one  ^Filtiam  UmU  filed  his  bill  against  JdAii  D*  UuwkitUp 
Biehard  Boyd.Fratui$  Ji.  Tliomfon  aud  ilevry  Ft//i,  where- 
in  he  charged  that  a  /i*/a.  wliirh  had  issued  from  tbo 
Superior  Court  of  Granville,  directed  to  the  SlierlT  nf 
IVarren,  against  JUexauder  ihyd^  had  been  levied  on  a 
certain  tract  of  land  ait  the  land  ot  tlie  said  JUextmigt^^ 
that  previously  to  tiie  ti$U  of  tliat  execution*  the  aaM 
Mexander  had  conveyed  this  land  to  the  defendant  FUtMp 
in  fee  simple  upon  certain  trusts  for  the  indemnity  of  tli^ 
defendants  JKdkord  Bt^  and  nomlsn'*^iat  doubts  bav* 
ing  arisen^  whether  in  law  this  conveyance  had  prioi*ity 
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ta  tJw  Hrn  of  <lie  exrrution,  nnd  it  betng  a  matter  ef  l^**  '•••• 
imimrtaiire  not  only  fo  tho  riTilitor*  in  tlic  exerutton, 
nnd  to  tlic  Kni<l  Jllexnnderi  but  also  to  the  drfrniiant 
,Kchard  Bay(L  who  was  snrrty  of  the  the  Raid  JSfexnnder 
for  the  ilebt  on  which  the  aloi-eHaid  judgment  had  been 
rentlercd*  that  all  such  doubts  might  be  removed,  in  or* 
der  tItAt  the  sale  might  be  for  a  full  price,  It  was  ex|)li- 
citly  agreed  and  declared,  on  the  part  of  the  defendants 
Jhgd*  TharnloH  ami  FilU*  that  all  claim  under  tlie  saM 
4e»d  iInhiM  be  waived  and  relbiquifdied — ^tliat  upon  tlie 
fiiitli  of  this  declaration*  Hunt  becaoie  the  purclia* 
arr  aC  the  land  upon  tlie  execution  aale,  and  poid  the  f«tt 
|m4co  thereof— that  anbaeqiieiitly  the  defeirfaitt  mia»  hj 
the  direction  of  tlie  defendants  Boi^d  and  lUemlaaf  had 
MBigned  and  transferred  his  legal  interest  in  the  aaid 
iwid|  under  the  aforesaid  deed  of  trusty  to  the  otf  ler  do* 
fendant  libwlEtas*-that  the  said  fiS»wftiiu,coniiMning  witii 
the  other  defendantSf  was  about  to  evict  the  plaintiff 
JbttI  from  the  said  Und  hj  virtue  of  tiie  title  derived 
nnder  the  deed  of  trust*  notwithstanding  it  was  |ierfec^ 
\j  known  to  all  of  them  that  tlie  plaintiff  had  |Nir- 
chased  at  the  execution  sale»  in  cfNiseqoence  of  the  ex- 
plicit abandonment  by  tlie  other  defendants  «if  any 
title  under  tlie  said  deed,  and  of  their  full  consent  tlii^ 
the  land  shonld  be  applied  to  the  satisfaction  of  tlie 
jndgment  which  was  discharged  by  the  |Hircliase. 

Tlie  plaintiff  |irayed  for  an  injunction«  a  conrey] 
Mice  fruui  the  defemlant  AwMas  of  all  his  estate  an* 
der  the  said  deed,  and  fiir  general  relief. 

The  nMlerial  fhcts  thos  charged  were  admitted  in  the  an- 
swers; but  at  the  same  time  the  defendants  averred  that  tlie 
yresent  plaintiff  Jsfca  €•  Qoode  was  the  beneAcial  owner 
of  the  judgment  against  Mexander  Aoyd^and  was  jointly 
Interested  with  Bmtt  in  the  purchase  made  at  tlie 
«am:ntton  aahv-— that  the  aald  Oosdr  had*  since  tho 
rondition  of  the  said  judgment*  at  sundry  times  op|ires- 
ahdy  and  usuriouidy  extorlvd  frwm  the  nMJUnuimU^ 
mum  of  money  excoeding  lawfnl  intsnat,  as  a  cansidn 
ration  for  forbearance  and  indulgence  thereon;  and  that 
ttio  agreement  of  the  defendants  JlkhariBofif  l^smfsn 
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.#^.  IMS  and  Filto  to  ptrait  the  luiid  to  be  toM  ander  IheaMU^ 
tioiif  aiid  to  M'aive  tlie  title  to  it  under  tlie  deeil  oflnuitf 
was  iibtained  by  gi*pss  and  fraudulent  roisrepreeenta- 
tiona  <»f  tlie  said  Goodf f  whereby  tliey  were  made  to  be. 
iieve  tliat  an  original  executi<in  had'ia9iied,of  a  ilnto  as* 
4ei*ior  to  that  of  the  deed  of  truat,  the  lien  whereof  at- 
4a€|ied  to  thin  land,  and  that  this  lieu  liad  bren  yttacpy 
sad  unbroken  by  a  series  of  uttas^encationaydiilyaiid  re* 
igularly  sued  oultbereafler. 

M^kCs  bill  was  afterwards  |iermttted  In*  be  4W 
Jii  the  aoMaded  bill,  he  dUtinotty  charged  that  the 
ichaso  iMide  at  the  execution  aale  was  made  for  and  an 
-tdcwm^  oC  bimself  and  G^eAc  jothtlyv  on  an  agfceoMi^ 
ka4iYid«>  the  iand-eqaaily  between  ttiefli.  To jtlti»anicnd  \ 

ltd  biU  he  Biado  flMfe  a  iianty  defbadant  ^  and  ho  so*^  ] 
-dlfied  his  leaver  ibr  relief  by  asking  Ibr  a  •oonw^yumao'  I 
imm  tlie  diefendant  Hawkms  of  an  undivided  moiety  on-- 
iiy«  TJie  original  defcnAmts,  except  fistatkiiis,  reKdl^ 
lan  the  nralters  set  forth  in  their  £Mriatr  aaswem*  Jbsa- 
.UftfssitbttiUed  to  jndbs  MMni  a  oativeyanee  as  to  Afc 
«fMcty»  Ssecfe  Answered  the  aaKtidsd  bill,  and  admit^- 
4rd  ail  the  alkgatians  of  ilie  plainlilK  QmkUitken  aN 
^ao  fikd  his  bill  in  the  nature  of  a  croas^billf  to  which  he* 
utterly  dcnic'd  all  usurious  and  oppi^ssive  riealiiigs  t»- 
4vai<ds  JUeatawikr  Uofif  on  the  jud^gmeati  againstkim*-i* 
insisted  that  tkeagreemeut  fur  the  waiver  oflitlewnd'ertliir 
deed  of  trust,  as  against  thoexeciition  bad  been  maxle  ufiou 
a  Vw  eitjif)sit;<«)n  of  all  the^ictiaas  to  his  judgmeMUand  the 
execution  thereaBfromti«aetoUmelssued,iLWilltoai  angr 
AaiMlf  misreiirsseM  tation  oi*  discieitoii  bis  juirt,  .and  iinayod 
4hat«aqnv«iy,aiiGe  alight  be  made  to  him  of  the  ofebsr  «ndi»' 
^d^  iHflMy  of !tbf»  iapd»  To  pfpvont  Maj^  and  save 
pndtxity  of -pleaiiiiigs^  4lie  j^irties  all  ^raed  tha4  tt» 
iMiswers  of  the  defend  ants  So^i^  TAornton,  FUi9  ani  ^ 
ifh^uikw  to  the  bill  ^tOwt  sbould  bexonaidered  as. their 
4MM^ei-s  vespeoti^ely  to  the  bill  of  QmU^  and  Omdft 
^Mmded  biU  j^s  ivm  lOnsyvw  to  Am4s7s  ci^oas'^hiH.  JbH 
iimgiilari^et  iA4ho  asanas  joi  yaeaeeding  svena  warai 
kff ]ffmmt9k4S9mmAM  m\\  Abe  pnatkai  A  docraa  had 
fcisn  hrfbaa^amdeaad  lot  Jianl,.sii  that  (the  eantrovefsy 
wsa  now  between  Ooodt  and  the  other  parties. 


Mkrenudi  fiir  the  plaintifT. 
Badger  4*  'if.  H.  HaywooS,  foirfrn. 

Gasvon,  Jiiilga»«T--ArteR  Rtatiiig.  lite  <c«fifr  as  abotcv    Hawkiv*. 
pructfeded:— Three  objections  have  bee»  urged>  on  tiii^ 
ll^iriiijs  ^guiiist  tiic  plaintiBT  6(knI«.    In  tlie  first  piaoe 
il  m  olueeted,   tiiat  tlie  agi-eemetft  between  hii»  and 
A^slf  wliereby  they  were  to  be  equally  interestwl  in  the- 

'  jiurchase  maile  by  the  latter,  was  Me  itk  fraud  oT  \vtAlic 

'  pi»(icy9  as  calculated  to  proytot  coni|ietition  i^the  aaiev 
ajMi  to  <leoei|rc  tlto«s  iiresent  at  Uie  sale  and  ignorant  el- 

'  t|iiit;i4)|ff«nie»t     Secondly*  U  is  iitsi.9tsd  4ltnt<  bis  op* 

^ pcessi^n^and. iis«ui«ita exactions  tmmJM4mued$r O^fA ftm 
i|MlipJ0»tiae  on  tiie  judgsftent*  Tor  the  satM'acAnN  o¥  wliicll 

'thf^ Jaiid  wtm  soU,. deprive  him  of  aU  olaini  4o  tbe'ald4if:' 

'  ajcourt  ol  equity,  fbr  making  good  hishpttrohi^ps^atsul;I|| 
«nl^  And/tbH-dlyt  it -iii  €;o]itend6jd-  tlNtt  ilM»  wMv%iv4f 

'  t^  ^ysi^r.  .(b«i>  deed  of  trust  was  pracweil  by<  ffiitt4«  a<l4K 
t||^'  be.  wtm?  was.  guilty  of  that  li'aHd  sUaU.net  bii( 

'  permitted  to  teke*  the  ad vaiitag^  of  such  waiver* 

Mot  having  been  pi'efieiift  at  tlie  ai^uinent  of  Hkn^Wy 

^NUttU  lido  net  know  wbrthav  the  ol^eCionsi  now  nrged 
wmeilhen'  nMMlor  or ifibsy  were  tiHMr  nade^.  what  wetnr 
theji^enfioM  wbicliindttr^d  t|ioco«H*t  to  oveiTnle  tbeiib' 
liis^pitibable^  however,  Cr(iai  the  sttbnisvioii^^  in  Jbee^ 
k^^  answer  to  Hunt^s  amended,  billy  that  thet^e  was.  na^ 
<myisfcti»n  to*  tiiis  decree^    But  it  moiiid  se^m  that.  t|i% 

"otilectionsp  it  viilid  agaiust  one  of  the.  plaiiutiffiiy  werm 
valid  against  boUi.  Whatever  may  be  the  forms  of  tinr 
^transaction^  Aiiil  and  Oaod€  purchased  jointly  by-  nn#i 
and  lihe  same  act,  had  one  and  the  same  title  to  rc*lief  ^^ 
instead  of  being  arvaj^ed  on  dififercni  aides  of  the  cQiitA'On 
versy«,ought  to  Imve  been  joined  as  plaifvti4s  in  tho-samu 
V^  and  are  liablo  to  Imvo  tiiqir  claim  i«epelle4  bty..  onn« 
M/ni  the. same. deIc«co»  If  the  |)urchase  ^tve  desiflpied. 
to  stiQe*  or  necessari  ly  tended,  to  siiAf>.f4iirjppnwctUia|»T«-»- 
if  IMic^ef  the  parties. in  the  afsooiationcannot^  bo  adnfitr 
Ipd  lo.join  in  insisting  on  the  )uirGiiasc^*4Ctli«WMneeof; 
«»»im^lrtffli#n«  .litl»t»;tbe  iaptrtt  we^^  vnMHred  by  tbw 
%npd,if  a  jprtoen  i^tb^transiiQtiQO^^iHMMrAikfSijc^HMi 
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T'^^J?'     not  fftand,  ami  oaght  not  to  be  aiiM  In  a  court  of  eqwt* 

G«oBii       ^y*  ^**  ^vi®  ^i^i>  tlici*e  be  |)ri*mitted  to  Act  tip  a*bciiefit  dc- 

*  rived  thniugU  the  fi-aiid  or  anotlier.  akhoiigli  he  may  not 

liarc  had  a  iiernonal  agency  in  the  tm|io8ith>n«  {Rnguehin 

KooMcaain  v«  Ba$dy  14  Ve$.  5838.)     Still  Iohs  can  one  of  two  joint 

ISttSt'to^Mt^p  <^n*"^ctiM-B  a»k  to  sfTfr  the  contmct,  and  let  Itiin  Itave 

■  bfBcit  deri««d  tlie  benefit  of  An/for  the  bargain.  In  order  to  eHca|io  tlie 

^r^'^^S!^^  IMillutMMi  with  which  the  frtiad   of  his  CompanltHi   has 

tbMgh  Im  may  tainted  the  entti*o  transaction* 

r^jJmT  i«0ccT      ^  *^  "*  probable  however  that  tlie  obj«'tia«»  now 
iBthti«p«irion.  urged  wcrt  not  pressed  on  the  heariiig  of  UmnC$  caa*v 

we  have  examined*  and  coimidereii  of  these  objecli— 
ao  wholly  mialkcted  by  the  adjodication  dien  inrfe.  ■ 
The  irat  rdiea  on  the  Ikct  that  €hmde  waa  concerned  Im 
Urn  imrchaiie  made  by  Jfcnl.  and  that  thfai  intereat 
Mt  iNwIaiaMd  at  tlw  tho  tkne  of  the  bidding. 
Wo  are  wMwmra  of  any  jndtelai  doeiniontby  trfiich 
•  connection  in  n  porehnae  at  oancntion,  or  otlMr  pnMia 
•ale,  ia  denonnced  as  a  fimnd,  nor  do  wo  Ind  onritirM 
warranted  by  Mr  Inierenco  from  any  oslairfislied  prin- 
ciples. In  prbnonndng  so  sweeping  a  donnnciation.  Ilio 
COHO  oT  8mlk  r.Grutiki  {%  Bem.1kf.\M)  lolUrMl  tola 
tiria  part  of  tbo  nrgnment*  certainly  roniains  no  mJffmM* 
mMmi  to  that  extent  80  Au-  from  it,  tbis  eoart  roforo* 
ad  tbo  jodgmcnt  below«and  ordered  a  new  trial  fttnn  an 
<pprrbenaion  that  the  tangwige  of  the  jndg^a  hiatmrtion 
might  have  induced  the  jnry  to  thinlt  that  ail  agreementi 
to  bay  on  joint  concern  at  execution  saleni  v.*ero  nnfkir. 
Wliether  any  question  might  be  entertained  of  the  cor- 
rectness of  tlie  doctrine  asserteil  in  that  case  as  applied 
to  the  trial  of  an  ffedment  in  a  court  of  law,  wo  hare 
none  of  its  soundness  as  applicable  to  the  controversy 
here,  and  for  that  purpose  ad«qit  altogether  iUio  prinri- 
pioa  mhicb  it  aanctions.  If  an  agreement  for  one  to  bid 
on  behalf  of  himself  and  othera»  be  made  to  attis^ 
pnralyse  or  discoorage  competition»  thooo  concerned  In 
such  an  association  shall  not  be  permitted  to  do- 
rtro  benefit  from  a  sate,  the  fUmeas  of  wMdi  baa 
been  thua  sMited.  But  peraona  mif  ItgWJmitt^ 
«dte  in  an  iiioeigthNb  hy  whieh  on#  abeB  %ld  for  Ito 
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tieiidW  Af  idt  tsoi^ftrnedi  «^li«n  tfm  iii0ll\«  fbr  such 
rifttimi  i«i  Mt  didhonest*  tior  tbe  oliject,  nor  theelfcct  df 
It  to  produce  im  impniper  result.  Tbe  act  dciea  not  iie« 
Mssarily  Imply  a  dishonest  motf7e»  an  improper  end,  or 
mm  Mjurious  consequence.  If  by  reason  of  these,  the  aet 
irfiottid  be  repugnant  to  fiiir  dealing,  then  he  w4lo  obrjeols 
to  it  because  of  such  rrpugnancy,  must  atUdge  and  prcrot 
the  matters  which  render  it  liable  to  be  thua  impe«Aed« 
It  ajq^ears  to  us  tliat  this  has  not  been  done  on  (he  part 
eff  the  derendants  hi  the  present  case. 

We  deem  it  unnecessary  to  enquire  whether  the  so* 
€ond  objection  has  or  has  not  been  sustained  by  proof. 
If  dearly  established,  we  do  not  perceive  how  a  wrong 
done'  by  the  phiintHT  to  Mtxaiider  Beydf  can  furnish  a 
Justification  to tliedelcndants  in  nowsettingupagainstthu 
phmttnr  a  title  to  tiie  land  wirich  at  the  time  of  Ae  pur» 
ehaaet  they  explicitly  waived.  Ootfde  is  asseKing  no-e^ 
qntty,  and  asks  no  i-elief  against  Mtomtnitr  Bw/d.  Tba 
latter  is  ho  party  to  (he  jireseht  proceedings.  What  ii 
Ike  true  state  of  tlie  monied  transactions  between  Goidt 
and  Alexander  B&i/d,  or  between  the  former  and  the  sure* 
ties  of  the  latter,  os  mcA,  is  not  here  in  co«»teitatiQn, 
cannot  here  be  settled,  and  is  in  no  way  material  ta  fliu 
deieieion  of  the  eqalty  which  Goede  sets  up,  to  have  a  to* 
gal  Htle  removed  out  of  the  way  of  iris  purchase  at  the 
execution,  eale.  He  claims  relief  against  those  who  set 
up  this  legal  title,  and  upon  the  ground  of  their  agMO- 
me nt.  They  may  rightfully  insist  4»h  any  ^n^^nS  ^ 
^ity  whicb  th^  haYe  against  him,  but  they  cannot  la* 
slot  that  he  shall  redress  the  wrongs  of  JUexander  Bt^ 
belbre  he  shall  be  heard  to  complain  of  the  wrongs  whidi 
Ihey  have  inflicted,  or  tiireaten  to  inflict  oa  him. 

The  principal  objection  in  the  case  remaina  tobecon* 
ilder#d.  As  far  as  we  can  ascertain  the  fiicto  upon 
which  this  objection  rests,  they  appear  to  be  these:  At 
the  May  term*  1S9S,  of  Granville  County .  Ce|Ht,  4he 
judgment  of  the  executors  of  WUlum  amUh  to  the  ase 
of  floods,  was  rendered  against  dUoDanditr  Aoyd  aiid 
Hf&ltmmi  BumUftw  about  the  sum  oC »9a#0  wm bofd 
itt  which  the  aald  JliOMNMlir  was  principal,  aai  AuorAr 
Vo*.  IL  •« 
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9m.  UiS.  tiM  deflmdmit  iKdkanI  lfoyi(»  ftnd  otlMTBt  w^re  sof^tiM^ 
The  first  execution  on  this  judgment  was  ajL/a,  dircd* 
ed  to  the  Sheriff  of  Granville,  tested  of  the  first  Mondaj 
of  November,  1€2£«     On  this,  81851  was  paid  hy  the 
defendants,  and  tlie  execution  stayed  for  the  balanced- 
Writs  ofjfi./a.  directed  to  the  slier  iff  of  the  same  coiis- 
tj  were  regularly  made  out,  issued  and  delivered  to  tho 
•aid  sheriff*  and  by  him  returned  <*  indulged,"  which 
were  tested  tlie  first  Mondays  of  February,  August  and 
November,  1833,  and  of  Febisiary,  18S4.     There  wsu 
also  ft  writ  of  the  intermediate  term.   May   18SS,  and 
tested  of  the  first  Monday  of  May,  made  out  but  notdc* 
livered  to  the  said  sheriff*    An  execution  tested  the  first 
Monday  of  May,  1824,  was  then  directed  to  the  sheriff 
of  Warren,and  by  him  levied  on  certaia  slaves,  and  this 
tract  of  land*    After  tlie  i*endi tion  of  this  judgmenl^and 
after  the  teste  of  the  second  execution,  viz:  on  the  48th 
February,  18£S,tbe  deed  of  trust  to  FitU  for  the  secnri* 
ty  of  JStcAard  Boyd  and  Tliarnt<m  was  made.    This  deed 
was  proved  in  April,  1823^  and  was  'afterwards  regis- 
tered, but  the  time  of  such  registration  does  notftppeac^ 
I  presume^  ho«<ever,  that  it  was  registered  shortly  after 
its  probate.    A  legal  question  arose^  whetlicA*  tJ>e  land 
conveyed  by  this  deed  of  trust  was  subject  to  be  soldun^ 
der  the  executioiw-and  at  tlie  TVarren  County  Court  in 
May,  18d4,  Cioode^  Mtxander  Ba^ij  Biehard  Boyd,  Zhom- 
ton,  the  sheriff  of  Warren  and  many  otiiers  bei^g  pre^ 
sent,  the  opinion  olEobert  B.  Jones,  £s%.  a  rcsjiectable 
lawyer  of  that  county,  was  asked.     Oooie  stated  that 
his  judgment  was  prior  to  the  deed  of  trust-^hat  his 
first  execution  was  prior  to  it,  and  that  this  had  been 
kept  alive  by  executions  regularly  issued  every  terns 
thereafter.    This  statement  was  not  contradicted  by  any 
person,  and  was  expressly  confirmed  by  Meocandtr  and 
Biehard  Boyd.     Mr.  Jones,  thereupon,  without  any  fur« 
tfaer .  inquiry,  decided  that  the  execution  then  in  tlve.she* 
riff's  hands  bound  the  land  notwithstanding  the  deed— 
Gfiode^Biehard  Boyd  and  Thornton  then  agreed,  to  which 
agreement  VUt$  assented,  that  all  claim  to  the  land  ua* 
der  the.deed  would  be  waived  as  against  the  execution. 
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upon  GToatfe's  consenting  that  the  sale  should  be  made  Die.  IMS. 
fbr  Virginia  notes  at  par«  and  Nortii  Carolina  notecf  at6> 
per  cent  discount      Upon  tliis^  agreement  the  sales 
were  made. 

These  facts  do  not,  in  the  opinion  of  the  court,  estab- 
lish the  allegation  of  Fraud  and  misrepresentation  against 
thepTafntiffynor  justify  the  defendants  in  now  settings 
up  title  under  tfic  deed  of  trust^to  defeat  his  purchase  af 
those  sales.  The  charge  of  fraud  rests  on  the  falsehood 
of  Goodifs  assertion,  that  the  Tien  of  Ins  first  execution 
had  been  (My  and  regularly  continued  by  those  subse- 
fjnently  issued.  This  assertion,  say  the  defendants, waff 
false,  for  all  the  executions  prior  to  the  last  having  been* 
directed  to*  the  sherrff  of  Granville,  the  execution  direct* 
ed  to  the  sheHflf  of  Warren  did  not  relate  to  any  of  the 
former,  so  as  to  bind  tlie  property  of  Boyd  in  Warren 
county — and  it  was  also  false  in  this^  tirat  one  of  th<r 
Crranvflle  executions,  that  of  May  18£3,  was  never  dew 
livered  to  the  SheriflT,  but  remained  either  in  the  clerk's 
ofl!ce,oi*  in  the  hands  of  Goode.  It  is  not  pretended  that 
the  plaintiflPs  opinion  upon  any  legal  question  was  eitlier 
desired,  or  required*,  or  relied  upon  by  the  parties.  For 
tlie  determination  of  questions  of  iHat  character,  Mr- 
fones  was  appealed  to.  If  there  M'as  any  error  in  Bis 
decision,  this  error  is  attributable  to  tlie  plainliflT  so  far 
only  as  he  nray  have  occasioned  it  by  a  misreprcsenta* 
tton  or  suppression  of  materiat  facts.  Mr.  Jones  did 
not  require  to  be  informed  whether  the  executions  prece- 
ding  that  then  in  the  hands  of  thcshcriflTliad  been  direct- 
ed to  the  sheriff  of  Warren,or  to  the  sheriff  of  Grranviire^ 
nor  whether  these  jireccding  executions  had  been  acta- 
kWy  placed  in  the  hands  of  the  sheriff  to  whom  they 
were  directed.  It  is  no  imputation  on  Mr.  Jones*  pra- 
fbssional  reputation  that  he  did  not  make  these  enqui* 
rics,  for  unquestionably  until  long  afterwards,  till  th<^ 
decision  of  the  case  of  Den  ex  dem.  Hardy  v.  Jasper  C^Dec. 
Rep.  158,)  many  of  the  first  men  of  the  profession  held 
that  an  alias Jl.  fa.  to  whatever  sheriff  directed,  bound 
nil  the  property  of  tlic  debtor  against  Ai«  Yi/i>n(i/io»i«,froill 
the  test  of*  the  first  ^. /a.  and  it  Is  not  yet  settled,  nor 


Die. ittl.  are  we  yrefyired  now  to  deeide  thet»M  egdMst  flie  dfr 

Vi^V'X^  fendani  in  the  execution  anil  big  dumuh  the  lieo  of  tho 

^^^      original  ^/s*  19  lost*  because  an  olion  proporlj  direct* 

9^wxnfi  edywaa  not  put  into  the  sheriff's  hands.  The  case  of  Poteier 
T*C/arfc(2^ev.  Rep*^5A)  expressly  confines  tbeadjudtea* 
tion  to  disputes  for  priority  between oonflicting  execntioft 
creditors*  Had  Mr.  Jona  deemed  these  enquiries  mm!^ 
Ktal«  be  would  have  made  tbeoi.  Neither  be,  nor  aiqr 
other  witness  testifies  tliat  tlie  plaintiff  stated  any  tpuA^ 
Jicfttd  untruly.  The  defendants  in  their  aiis wers^chaf^- 
ing  the  plaintiff  with  fraud  and  misrepresentatiott  in  Um 
strongest  terms  specify  w^fad  which  was  falsely  alleg* 
ed  by  him.  Siehard  Bofd  avers  that  the  plaintiff  exhihiteA 
a  statement  from  the  clerk  of  Oranrille  County  Coartp 
shewing  what  executions  bad  been  sued  out,  and  tliMe 
is  no  evidence  to  prove  that  such  statement  varied  in  ef* 
ttct  from  the  transcript  which  has  been  exhibited  to  as. 
JUexand^r  Bogd  and  BicAord  Bofdf  siyrs  Mr.  Jmsi^  con- 
firmed Ooodi^M  statement  Can  there  be  a  question  tiiaft 
both  these,  and  esiiecially  the  former^  who  had  repeat- 
edly obtained  indulgence  from  tbesheriff  of  Granville  by 
arrangements  witli  fioods»  well  knew  that  the  fbrm^ 
executions  had  been  directed  to  tliat  sheriff  ?  Ctanitmti 
the  sheriff  of  Warren,  was  one  of  the  persons  presenib 
and  privy  to  tlie  enquiry,  and  he  Imew  that  the  execn* 
tion  then  in  his  hands,  was  the  firnt  that  bad  come  to 
him.  The  executions  had  all  issued  from  the  court  of 
the  adjoining  county — ^tke  clerk's  oflice  was  within  a  day 
or  a  half  a  day's  ride— the  facts  were  aecessihle  to  aU 
Interested  in  the  subject,  and  we  have  no  proof  to 
induce  us  to  believe  that  these  parties  were  under  tto 
sliglitcst  mistake  with  respect  to  ann  of  thue  fads.^ 
That  ibey  wero  in  error  with  respect  to  the  Iq^l  result 
of  these  facts,  is  sufficiently  shown.  It  is  unneceasaiTv 
bowever,  to  enquire  whetlier  in  any  case  an  agreement 
msy  be  set  aside  because  founded  in  such  errmR.  The 
defence  is  rested  on  the  ground  of/mud,  and  will  not  bo 
npbeld  by  proof  or  error.  But  if  it  could,  we  deem  it 
obvioiis  that  the  asr^^^nt  to  waive  the  titio  iindir 
the  deed  of  trust,was  not  produoed  Mldf  b;  the  oonric^ 


•Uon  <k«t  such  title  was  bfid  as  against  tlie  executioii.—   P^^  ^9*%. 
MidmM  90f4  wan  aoKoltuva  tor  malc^tiw  wnuigMwnt;    ^I^T^ 
because.  Ooade  would  other  wjiM,  insist  on 'selling  tlio  he*         «. 
giwe  Cor  specie*  aiHllMing  UnMt  em  Mesumitr  Bogdf^   ^^ 
bond»  as  one  of  liis  suretiest  be  was  anxious  that  the  ne- 
groes sh<iiild  bring  Aril  prices.    It  appears  that  nam* 
ton  was  reluctant  to  enter  into  it»  but  lie  yielded  according 
to  his  own  statement*  because  ^  the  doulik  inotif>e^  that 
he  relied  on  GoodeV  ..repnresantation^  that  the  enovUmi 
bad  a  prior  lien*  and  that  as  Bielund'  Boj/i  bad  consent* 
ed«  h£  would  not  be  €b$hattie*    The  rery  arrangemeiit 
to  waive  tlie  clainif  is  evidence  that  its  invaUdiif  waa 
aot  etrimn.    The  stipulation  with  the  plaintiff  in  regard 
to  tlie  terms  on  whidi  the  property  should  be  seld»  if 
the  title  were  waived,   constituted  a  consideration  finr 
that  waiver^  assuredly  of  somct  and  possibly  of  great 
weight    KAard  Bogd  probably,  judging  from  the  ert*. 
dence,  would  gladly  have  acceded  to  tlie]arrangeafteiiU 
had  Mr.  Jonee  expressed  no  opinion  upon  the  questioav 
of  the  title,  and  it  has  not  been  shown  that  Mr.  Tham^ 
ion  Buffered  by  yielding  his  objections-  to  the  arrange* 
ment,  after  learning  that  it  was  acceptable  to  JKdtari. 
Boyd. 

PsB  Ci7RiAM.«^Decree  in  fiivor  of  the  pkintili;  witfi 
costs  against  the  defendants  Boyd  and  l%enifoa,  who 
most  also  pay  the  costs  of  the  defendwti  AwrJkina  and 
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Hbrbt  KoBineoAT,  ahd  Stephen  Bbyaut,  e#  lur- 
SusAKiTAH  Cawemtwat,  Bktaitt  CarKowat,  €<  af. 

If  the  specific  relief  prajed,  cannot  bo  given,  proper  relief  may  be  had  unr 
der  the  general  prayer,  but  this  relief  must  be  consistent  witli  the  frame 
of  the  bill ;  and  where  the  plaintiff  claimed  slaves  as  absolute  owner,  and^ 
tepoi>  llie  proofs  it  appeared  that  he  was  entitled  in  remamder,  after  an 
iotomt  ibr  the  Uii  el^  tbedetedant,  tiie  plaintiff  cannot  abandon  bn 
prayer  for  relief  fts  owner,  and  olitaiD  security  as  reoaiader  mm. 

The  alleg^itions  of  the  bill  were,   tliat  the  plaintilT 
Kbrnegayt  conveyed  live  slaves  to  tlie  defendant  Susan- 
nahf  his  mother-in-law,   upon   an   agreement  that   she 
riiould  reconvey  them  to  several  members  of  his  famriy. 
That  the   defendant  Susannah  conveyed  one   of  fdem 
named  Lucy  to'  Mary,  the  daughter  of  tlic  praintifT  AVr- 
negay,  and  the  wife  of  the  plaintiff  JBryanL     Tliat  she 
ifftcrwards  conveyect  the  remaining  four  to  tlio  wife  of 
tlie  plaintiff  JTorne^ay — that  the  latter  assented  to  thc-sc 
conveyances,  and  that  the  deeds  were  left  with   him  for 
the  purpose  of  being  proved   an  J  recorded.     That   the 
(defendant  Susannafi,  before  the  deeds   were  registered, 
got  possession  of  them,   and  through  tlic  pcrsuasio;i  of 
the  other  defendants^  destroyed  them.     That  the  dc- 
fendantfl  then  enticed  tlie  slaves  from  the  possession 
of  the  plaintiff  Xdmegay,  where  they  had  always  re- 
mained, and  carried  them  away,  and  sold  thcjn  to  per- 
sons unknown  to  the  plaintiff,  and  had  appropriated  the 
money  for  which  they  sold  to  their  own  use. 

The  bill  prayed  for  a  discovery,  and  account  of  the 
sums  raised  by  the  sale  of  the  slaves,  and  for  general 
i*elief. 

The  defendant  Susannah  admitted  the  conveyances  as 
stated  in  the  bill,  but  insisted  that  the  deeds  executed 
by  htr  to  the  wife  and  daughter  of  Kbrnegay,  contained 

a  reservation  to  himself,  of  a  life-estate  in  the  slaves 

She  admitted  that  she  did,  with  the  consent  of  the  w  ife 
of  JEbritfjTffyy  obtain  possession  of  the  deeds,  and  that 
she  destroyed  them — that  her  reason  for  so  doings  was, 
that  JCorntgnLyj  under  pretence  ofprocui-ing  her  to   cxf- 
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cute  a  ktter  of  attorney  to  him,  had  obtained  a- deed.  oo»«  l^a^  ifit 
veying  ail  her  estate  to  him,  and  iiad  defrauded  her  oii|  ^"''^^^^ 
ef  the  whole  of  it  ^. 

U|ion  i*eplicatioa  taken  to  the  answer39  the  proof  wa%  C^smowAt* 
tliat  the  deeds  executed  by  the  dt^eiidant  Susannalh  to 
Uic  wife  and  daughter  of  Kornegay^y^ere  dated  th^  10th 
of  October,  1894,  and  contained  a  reservation  of  the 
use  of  the  slaves  for  the  life  of  the  donor. 

W.  O.  Stanly  ^  Jdbrdeeaif  for  tlie  plalntiflSi* 

Henry  4*  Bevereux^  for  the  defendants* 

Danibl,  Judge* — After  stating  tlie  pleadings  and 
proofs  as  above,  proceeded. — It  appears  that  the  case  ^ 
made  by  the  bill,  is  a  very  different  ono  fiH>m  that  made 
by  the  proofs  1m  the  cause.  If  tire  case  made  by  tlie 
billf  bad  been  supported  by  proofs,  the  plaintifb  would 
have  been  entitled  to  relief  on  the. special  prayer  in  the 
bill  to  have  an  account  of  the  value  of  the  slaves,  after 
the.defendants  liad  spoliated  the  title  deeds,  and  taken 
tiic  slaves  away,  and  sold  tltera  to  persons  unknoMfn» 
In  that  case,  there  would  have  been  no  necessity  to  have 
made  tlie  wife  of  Henry  I^rneguy  a  party  plaintiff  to 
the  bill,  because  an  absolute  deed  for  slaves  or  othqr 
personal  property  to  a  feme  covert,  and  assented  to  bj 
the  husband,  would  have  vested  the  title  In  bini# 
when,  the  slaves  or  otiier  pi-o^ierty  sliould  bavi^ 
been  reduced  into  possession.  (1  Tkonuu  Coke^  iS8> 
13d.  The  bill  states  tiiat  the  deeds  were  abso* 
kite,  and  that  the^  husband  had  reduced  tlie  slaveji 
into  his  possession.  They  would  seem  then  to  be  Itts  pro-* 
perty:  but  tlto  evidence  in  the  case  shows  that  the 
deeds  were  executed  subseciuent  to  the  passage  of  tbe 
act  of  Assembly,  authorising  slaves  to  be  limited  by 
deed,  as  they  might  have  been  previous  to  tlie  passage 
of  the  act,  by  way  of  executoi7  devise  in  .last  wills  and 
testaments  ;  and  the  evidence  further  shows,  that  Sit- 
munah  Carroway  reserved  to  her^ielf  a  life  estate  in  the 
said  slaves,  which  reservation,  with  a  limitation  over 
to  tlie  wives  of  Stephen  Bryant  ^  Henry  Xbrn^ayf  after 
the  death  of  the  tenant  br  life,  was  good  in  law,  both 


€» 
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•m.  MM^  m  tofhe  Kfe  estate,  atnd  iiho  ts  ti»  (he  littiMkMi  bverw 
By  tlw  cftue  miller  accoHhig  1o  tire  fttMifs  in  the  ceiiae^ 
neither  Ifairy  JEbriM^y,  or  his  wife  Imd  m  right  to  the 
^hmmt/i^^*  peeeeieioii  <»r  the  slares  until  tiie  death  ef  If  nu  Cmfrm^ 
A  ^mI  to  a  1My»  the  trnant  for  life.  If  therefore*  it  hecome  iiecea* 
/J|j^^*^JjJJ^^  eary  for  the  partica  to  at>pl7  to  a  court  of  equity  for  re* 
kvdivtlMdNiii  lief  concerning  tlie  said  slaves,  or  any  interest  arising 
•f  *•  ^•"Sl^  <M>t  <>f  the  sales  of  tlie  samey  previous  to  the  death  of  tlie 
wUdiaumvMto  tenant  for  Ills,  it  would  be  essentially  necessary  fliat 

Yt^fTiff  ^  ^''^  ''^'^  ^  "^  l^'^y  ^  tiMs.biU,  if  the  vas  alire, 
Mid  A*  b  a  n^  Md  if  she  was  dead,  it  would  be  equally  necessary  that 
Sn7iSiLMk*  **^  aduMnistratar  should  be  a  party,  because  by  tlie 
iaf  nlkr  ifoa  dsed  being  executed  to  lier,  the  limitation  after  the  life 

estate,  inured  to  her,  and  not  to  the  husband.  Tbe  gene* 
tal  role  of  law  b  that  eAosef  in  odisii  which  are  given 
to  the  wife,  either  before  or  after  her  aiarriage,  s«r?ivo 
to  her  upon  the^  death  of  her  husband,  provided  he  has 
not  reduced  them  into  possession.  ( JKe&anb  v.  JKdhtrdii 
M  Jt.  C.  £.  A.  119.  UlO  In  {Owrfarth  v.  Arodfey,  0  Tes. 
Crs,)  Lord  JEkrdwidte  says,  that  when  a  cAose  in  ncKen 
eomes  to  the  wife,  whether  vesting  before  or  after  mar* 
rtage,  if  the  husband  d^p  in  the  life  tine  of  the  wife,  it 
Will  survive  to  tiie  wife,  with  this  dtetinction,  that  as 
to  those  that  come  during  the  covei-turer  the  husband 
may  for  thenh  bring  an  action  in  his  own  muae,  and 
may  disagree  to:  the  interest  of  the  wife,  and- that  n  re* 
eovery  in  his  own  name,  is  equal  to  reducing  Into  pos- 
session. But  in  this  ease  SusaimaA  Carrowrajf  haviiq(  a 
a  life  estate  in  the  slaves,  by  viftoe  of  tbe  deeds  which 
limit  the  remainders  to  the  plaintiff  Bmatft  wife  and 
ehild,  it  would  have  been  impossliile  for  htm  legally  to 
have  reduced  the  slaves  into  possession  during  the  con« 
tf  nuance  of  the  lile  estate,  if  the  slaves  had  not  been 
•ent  away.  If  therefore,  during  the  kfe  or  Ifrs.^  CarM* 
,iomi.  It  sliould  so  happen  that  Ifeary«tlte  liusbsnd,  should 
v.*x)^  die,  the r^ht  to  the  slaves  would  survive  to  the  wifen 
CF^^^  ^^*  (Maes  V.  Lnriif  jBsMcnfors, -Ihjiisr,  44.)  Soon  the  other 
^^rit!K^\  kand,  if  the  wife  should  die  during  tlie  life  nf  Mrs. 
S7S^)  ^  enmi«Mf,and  then  she  should  die,  the  admimstratnr  of 
the  wifey  and  not  tiie  husband,  should  bring  Mm  netian 


to  recover  the  iilaves*     fFIUibUU  Mmhiiirhrator  r.  Fm*  l^-  ^«si» 

%itr.  (1  Hay.  275.)    The  ftlnves  having  been  tnrned  in*   ^^^^"'^^ 

to  ifionry  by  the  conduct  of  the  dercndants«  does  not  al-         v. 

tpr  tlie  rule  a»  respects  making  the  wife  a  pai-ty  to  a  bill  C4b»^Wt 

brought  to  sccuro  the  flind.     In  this  case  she  id  not  ft 

]^rty«  and  tie  thinly  the  liusband  cannot  proceed  with* 

ont  her,  if  slie  is  alive,  and  if  site  is  dead,  it  is  equally 

necessary  that  her  administrator  should  be  a  party.—- 

IT  tiie  want  of  a  wift  as  a  party,  was  the  only  objection 

to  tkis  bill,  the  court  would  ortler  the  case  to  stand  over^ 

and  give  leave  to  amend,  by  making  the  necessary  par* 

ties ;  but  it  ap|iears  that  tlie  case  stated  in  the  bill  is 

^uite  diflbrent  fnim  tlie  case  made  by  the  proofs,  and  the 

plaintiffs  cannot  proceeil  witliout  additional  parties,  and 

a  quite  different  case  made  in  the  bill,  to  corres|»ond  with 

the  pniofs  in  the  cause!     The  present  bill  is  framed  u|i* 

on  a  supposition  that  the  deeds  for  the  conveyance  of  the 

slaves  had  been  unconditional  and  absolute,  and   that 

the  plaintiffs  were,  in  consequence  of  the  destruction  of 

their  title  pa|)ers,  and  the  asportation  of  the  slaves,  en* 

titled  to  a  decree,  for  an  immediate  account  of  tlic  value 

of  tlie  said  nlaves.    Whei*eas  tlie  case  made  by  the 

proofs  in  the  cause,  could  only  entitle  the  plaintiif  and 

their  wives  to  entertain  a  bill  for  i-elief,  so  far  as  to  have 

a  decree  that  the  slaves  and  their  increase  be  restored 

to  the  wives  a(  Kornegaji  j*  Br^nnU  on  the  death  of  Mrs. 

C  the  tenant  for  life,  or  a  deci*ee  for  securing  the  fund 

in  case  the  slavra  could  not  bo  obtained  on  the  delermi* 

nation  of  the  life  estate* 

.   It  is  a  rule  in  equity,  that  if  relief  cannot  be  givrn 

ttiider  the  prayer  exactly  as  prayed*  contained  In  tbn 

bilk  the  court  will  assist  tlie  |iarttcttlar  prayer  under 

the. general  iN*ayer,  bnt  relief  inconsistent  with  the.spe* 

riic  relief  prayed*  cannot  bo  given  under  the  general 

prayer*  nitlesa  when  a  bill  is  filed  by  an  infant*  who  majr 

Iwvo  a  decree  u|Hm  matter  ariaiug  upon  tiie  state  of  his 

ease,  ilnnigb  lie  has  not  partioilarly  insisted.  u|ioiif  and 

prayed  it  by  lUsLbill.     iridpoU  v.  Ooffori.  (3  Trt.  416» 

tfrtMfS  V.  Frcndip  %  JUk.  141,  12  Vei.  48.  13  Fsi.  114 

StafiOm  Y.  Ate^eloa*  i.«irJk  %  it JUUCk.  UiO  In  tb$ 

Vtt.  II.  ^99 
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^l»  CIMI6  bdhiRt  tite  oiwrt  n»  rHtof  owiW  >•  giw  wnfcr  ths 
j^]^y  yg»d  |»«yer«  but  mhat  wmiM  be  fawonntolrnt  mM» 
V,  tto  pnrtirttlar  ih^a*  contained  in  tht  bill«  vis:  mi  i«i- 
^9^^^9^  QKtiiato  atoottiit*  and  tlutrerare  tbia  mart  caakl  no* 
kAp  tba  |ilaiatlft  andrr  tba  genmd  vnftr.  if  all  ffimp/tr 
IMtita  wnv  befart  it.  We  take  no  notice  of  an  objrc^iiw 
BMda  at  the  brariag.  Ihat  tbelJfU  was  miMftriaww  ba» 
caime  if  llila  o^rction  were  well  foandei.  It  abaaM  luH»a 
%aea  HMde  in  the  pleailiage.  The  idaiRiiA  rwmH  gft 
4iloag^itboal  their  biH  briag  atitiHj'remoilcM»  as  wH 
aatbeaMking  the  wile  of  Ji;  JBN«4(paf»  a  partf  piaiatiK 
We  .feci  oarselvea  under  the  nrc^sity  itf  disniiiaii«{(  tte 
hUU  ivhich  is  accordbii^jr  doof^  withoat  prrjadlce  la 
Hm  rifMa  of  the  parties*  and  withoat  costs. 


8ax va&  CiAmsB  v.  Joair  Cxabxb  4l  aU 

Wtae  ta  cssiatw  iMPid  mooqr  sad  bQ«g|a  ibf  dstw  «r  Im  Mii^ 
•atCQiioo  i^**  wd  tfttr  wefttjva$  Um  parekan  moofj,,  <wswfid 
Msnidinf  to  tlyt  tMSM  of  tbt  will,  ft  wot  Md;  DAnsii,  Jajsot'faiini 
iiif»  tfwl  tb^  fvero  lMblo4o.0M  dtiiao  flf  olhir  owditow. 

TbeUtliKasiledln  ItM,  and  charged  that  Oary 
BMjf  gai-e  bis  estate,  by  bis  wfll*  tolas  widow  SoUyaad 
hia  cbfldmu  wsho  were  the  defendants,  and  died  in  1813 
«-tbat  his  widow  admitustered  witii  tbe  will  annexed 
ud  conveyed  all  her  share  to  tbe  other  defeadanta,  and 
had  since  died««-tbat  theie  waft  naw  aa  ailauniatratsr 
opon  her  estate*  or  brr  late  husband*a;  hot  that  the  de* 
iladanta  were  ia  possession  of  tbe  estate  both  real  aa4 
prrsonalt  to  a  considerable  valiie»  aader  the  wilk-i«4hat 
Ihaidainlif  became  tbe  sarety  for  ttie  testator  in  a  bond 
on  whirb  be  bad  been  recently  soedt  and  a  re^ 
cufttf  eftctedt  which  he  bad  discharged*  and  fiir^wiiich 
bp^oeitd  not  have  ffooM^f  al  kw^  becapeo  theaa  if  no 
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>it»iiihlmti<in  ail  mbnre  WM»titfam«^  >nii  WcittMe  tte  wK  ^^.iJlKi 
4iiw  AM  inmilvmt  afltr  Imviiig  lUMniM  to  ttie  IfgMici  ^p^^St^ 
to  tlie  rMMmi«  aiul  tlie  hitlvr  gave  no  reAitiding  boniii.     ^>tA*«« 
Tlir  prayer  waa  for  an  account  of  the  estate  ami  aatta*     c&4a«a» 
fiM^lion  of  the  debt 

On  MmAt  nt  Mtrgwrd  SMjff  an  tnrant  d«flmaant»and 
a  ward  of  JU«  SMy^  an  anawor  Was  put  in  by  lier  gMTb 
4iatt«  in  wbirb  aha  demed  tbat  abe  claimod  or  bad  aver 
iwrrived  any  ralate  under  tlie  wAK  and  in  any  maiinelr 
frum  ber  fbtlier.  It  waa  aUeged  that  Bmrg  aMf  died 
greatly  indebted,  and  that  under  executiona  againat  him 
or  hia  adnMniatratris*  all  hia  alavta  were  aold*  and  pHr* 
diaaed  at  a  full  {Mice  and  fair  aale»  by  ffUtUm  tbu^yki^ 
aflerwnrda  aoU  part  of  them  t«i  raimburae  bimaelf  tiia 
eont,  and  conveyed  tlie  rraidue  to  J^n  8eUf.  aa  the 
guardian  and  truatee  i»f  tiie  children  and  legatees  of  thfe 
teatator.  under  which  John  8Mg  lieM  them  for  aoMS 
time,  and  then  divided  them  aoMing  the  children  and  al- 
lottsd  some  to  Iter.  It  waa  inaiiited  tbat  the  sale  waa  a 
fair  one,  and  that  Jbct  purchased  with  his  own  nione]% 
and  with  the  vii»w  of  befriending  the  childreut  and  tlirre* 
fore  made  the  conv^ance*  and  that  tiie  property  waa 
aot  further  lisible  to  the  crediturs  of  thetefrtat«ir. 

This  defendaailMnte  her  answer  was  flied  bad  iatar* 
married  with  momat  Banmhtgiu  wlio.was  made,  a  par* 
ty  and  took  tlie  deposition  of  John  SMf  in  support  of 
tlie  answer  formerly  pat  in  by  him '  fur  Margarttf  his 
ward* 

Tlie  answers  of  the  other  children  were  at  first  drawn 
In  ronformtty  with  the  statemetit  contained  in  the  an* 
awer  of  MarganU  but  were  altered  before  being  awom' 
tot  and  admitted  that  the  negroes  allotted  to  them  in  the 
division  were  received  by  them  as  legatees. 

It  appeared  fully  uikmi  other  depositions  and  exhibits^ 
tliat  IFtinam  Lavender  was  the  agent  of  tlie  widow  to 
manage  tlie  estate,  and  finding  it  pressed  with  execu* 
^ti«ms  and  believing  that  unless  sacrificed,  it  wooM 
pay  all  the  debtii  and  soiiiething  be  left  for  the 
children*  did.  In  order  to  prevent  a  sacrifice,  borrow 
05,000  and  place  the  aamo  in  the  bands  of  Utes  to  pur* 
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ciMMMchftftiMinryraMMilKMddMt  8»  fur  flie  Aril 
Tfttae,  ttNdrr  nn  agiwaieiit  tfHit  Am  MbmiM  }|ol4  tlie  ti- 
tle an  a  trcMrity  for  the  Iom,  mid  wbcn  MMit  sInniM  be 
dindiargvd  by  tlie  hire  end  re-sale  of  a  pM^  ef  the 
slaves  and  all  the  debU  paid,  that  he  slioiild  convrjr  tim 
alavcs  that  mii^t  remain  to  tlie  h-gatees.  That  Mr.  La* 
wmitr  redacted  the  debt  to  abovt  8t00e«  and  then  hf,  him 
rrqoeatt  Rm99  coavcyed  all  tlie  slaires  to  Xiia  AAy 
in  tmsl  to  pay  that  balance  and  hold  tlie  renidiie  for  the 
children*  hetarean  whom,  after  aatisrying  the  debt  by 
bire  and  sale,  he  dtrided  twelve  negroes  In  t8d5«mbich 
he  pat  in  their  possession  rrspectively.     When  tlie  cm& 
vryance  was  maile  to  Jofca  8dky  he  had  become  the  a- 
geiit  of  the  widow  and  recei red  frtnn  Mr.  JAmmder  M 
the  accoants  of  the  estate  witii  ftili  information  of  the 
retarn  of  tlie  title*  and  also  took  from  llie  widow  an  aa* 
a^aroent  of  all  her  interest  for  llie  benefit  of  tbe  chii- 
dren.    Tliese  cirnumatances  were  explicitly  slated  by 
Mr.  Lttvenier^  and  as  to  the  Aicts,  were  sabstantiaily 
admitted  by  Mr.  Selbif,  who  ditered  only  in  thia^timt 
be  considered  this  conveyance  to  himself  and  the  par- 
chase  by  Mr.  Am  as  changing  tite  character  of  the  pro* 
])erty  so  that  it  was  no  longer  liable  to  the  debts  of  tbe 
testator,  bat  exclusively  in  trust  for  the  children. 

Mkrereux^  for  tlie  plaintilT. 

W.  C.  8tanf^9  Bryan  ^  n^ifiBioHf  for  the  defendants. 

RuFFiN,  Chief-Justice. — After  stating  the  pleadings 
and  proofs  as  above,  proceeded  as  follows>-*»Tlie  only 
quofction  maile  in  this  cause  arises  on  tlie  answer  of  M4. 
Hanvahan;  for  all  the  other  defendants,  with  becomii«g 
iairiiesst  decline  any  defence,  founded  on  the  idea  that 
thry  do  not  hold  as  legstees.     Tliey  admit  tbcy  do. 

As  far  as  I  can  understand  the  truth  of  the  case,  tlie 
resistance  of  the  other  defenilant  must  be  unavailii^^— 
It  is  nut  necessary  to  enquire  even  whetlier  an  ^Kecutor 
or  tlie  agent  of  an  executor  (for  they  stand  in  the  same 
relation  to  tlie  estate  and  are  alike  affected  by  tbe  rale 
of  pidicy)  can  purchase  at  a  sale  under  execution, 
where  it  clearly  appears  that  he  purchased  with  his  own 


1WM%  fiir  a  Mr  |mor«  and  «m  fnrdiMif^  *"<^ 

Upon  tbat  propoMlion  I  Imve*  at  le«»t»  a  strong  indina^    ^ 
tion  to^  tlie  ncgati  vr;  Tor  the  same  rraiiona  apply  to  a  sale         «. 
by  execution  as  to  one  by  the  executor*    Tlie  gmnad  la     Cf***"^ 
not  in  either  case  that  be  cannot  get  a  title  under  Uie      p«r  Bovmr, 
aa|e,  as  he  had  it  beFore.    That  lias  been  sometiDies  ^'J^^TmI!!^ 
said*  but  it  is  ratlier  a  quaint  illustration  tlian  a  satis-  ^loutwp^^pm 

factory  argument    Tlie  true  reason  is  the  relation  of  2l«wen!!oi5«» 
the  executor  to  the  property.    Ho  knows  its  qualities^  t^&tmmh^ttm 


the  situation  of  the  estate  and  the  approaching  necessity  JJJbsTlSt*** 
for  a  salct  and  may  be  tempted  to  make  advantages  by 
allowing  an  execution  sale.  But  even  at  such  a  sale*  it 
is  tiie  du)y  of  an  executor  to  aid  in  getting  the  best  price 
as  if  the  pn>perty  w  ere  his  own ;  ami  it  is  obvious  that 
much  may  depend  upon  full  representations  of  tlie  value  of 
tlie  several  articles  and  up<in  fair  efforts  to  gain  bids*  But 
as  a  purchasert  his  interest  is  the  other  way  and  direct- 
ly in  conflict  with  his  duty  and  with  the  Interest  of  the 
estate*  Upcni  principle  it  seems  to  me  therefonv  that 
such  a  sale  cannot  stand  in  this  court*  except  at  the 
election  of  all  interestr<l.  But  in  this  case  tlie  purchas* 
er  disavows  in  express  terms  all  intrrested  motives  on 
his  partt  and  declai'es  tliat  lie  bought  to  piTvent  a  sa« 
crifice  of  tiie  estate^  and  took  a  conveyance  to  Mr*  Boi$ 
as  a  trustee  only  as  a  security  for  the  advance*  He 
states  that  there  was  no  intention  to  defeat  creditors ; 
but  the  object  was  to  pay  all  the  debts  and  then  convey 
the  residue  to  the  children.  It  does  not  afipear  that 
tliere  are  any  debts  but  tliat  to  the  plaiiitifft  and  that 
seems  not  to  have  been  known  then  or  when  the  decvl 
was  aftcrwanis  made  to  «lu/ia  Selbi/.  According  to  that 
statement,  a  purpose  of  the  purchase  was  tlie  benefit  of 
creditors*  and  the  plaintiff  couM  then  claim  under  an 
axpress  trust  for  himself*  But  if  that  were  not  so^  and 
the  intention  was  to  promote  the  advantage  of  the  cbil* 
dren  alone*  it  would  seem  to  me  to  enure  to  the  benefit 
of  the  creditors*  The  children  advanced  nothing*  The 
exeriltor  or  the  agent,  which  is  the  same  tiling*  bought 
avowedly,  it  may  be  taken,  for  tlie  children  or  a  part  of 
tboBii  and  afterwards  held  the  estate  as  a  trust    It 
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CuttKB 


wmiM  be  ilMgfrowi  to  nay.  that  he  who  b  dMirgrd  wllk 
IN-oti^iig  In  equal  4rgrce  the  iiitereiit  of  all  clajauA|; 
the  Mtate  bendicially  or  haTitig  daims  apon  It*  atimiid 
hafe  tlie  pov^er  of  ncludliig  aom^  of  the  uMlmMfueirmit 
aad  crinferlag  tlie  benrllt  on  a  favorrd  portion. 

In  thia  cane,  however,  tlie  mtate  |«id  lor  Itflrit  The 
piirchaaer  never  was  any  thing  oiitofiiorketandrlalawd 
the  nrgroea  only  as  security*  with  a  tmst  ai  to  thr  aar» 
pIttN  for  tlioae  to  whom  the  estate  would  go  accorrfini;  to 
Hie  win.  The  true  construction  of  such  a  trust^unlesa  the 
Intent  rl»*arly  and  unequivocally  a|>|iear«niuHt  be  Uiat  it  is 
not  only  for  those  to  whom  the  will  gives  the  prfi|irrty,httt 
also  as  the  will  gives  it  that  is,subject  to  tlie  rlaims  of  all 
personsagainst  the  legatees,as  legatees. Tiiere  was  no  in- 
tention in  tlie  administratrix  or  Mr.  £arfaifrr  to  defeat  the 
elaims  of  cither  creditors  or  the  legatees,  but  on  the  con* 
trary,  as  he  expresses  it  to  save  the  estate,  whMi  was 
no  doubt  mainly  with  a  view  to  the  children — but  in  do- 
ing tliatt  the  creditors  are  necessarily  served  incidental* 
ly.  I  therefore  think  the  plaintiflT  is  entitled  to  rrllrff 
and  that  It  must  be  relerretl  to  tlie  master  to  state  the 
aum  due  t<i  him«  and  to  take  an  acccmnt  of  tlie  ebtate  of 
the  testator  in  the  hands  of  tlie  defendants  res|»ertiTely, 
considering  the  slaves  in  question  to  be  a  part  of  the  ea« 
tate,  which  they  are  declared  to  be, 

Gaitoh,  Judge,  concurred. 

DAmBU  di9$enHeule.^^l  do  not  agree  in  the  opinion 

expressed  by  a  majority  of  tKe  members  of  the  coart  in 

tliM  case*  that  an  executor  or  administrator  cannot  pur* 

chase  at  a  sale  made  by  a  sberiflT,  who  has  levied  an 

execttli«in  on  the  gootis  and  chattels  of  the  testator  or 

intestate.     I  know  of  no  autliority  piirfiibiting  tliem 

from  porrhasing  at  a  slieriifN  sale.     1  do  not  think  tRe 

rase  comes  within  the  n^asun  of  the  rule  which  prohib* 

jQ4f^ orj^MNtfo  i^  executors*  administrators  ami  trustees  purchasing  at 

rAI»^»wiith«  tlieir  own  sales.    By  the  levy,  the  title  to  pro|ierty  is 

lbs  lUriC    111*  tBOMdiateiy  vested  in  tiie  slierifT,  hw  sales  are  oblig* 

M§££!!Z  ed  to  be  public,  after  a»  adTertisement.    1  do  not  see 

mm  wiMmm  v.  wbal  ekaiice  there  can  be  for  the  executor  or  admuib* 


tmtfir*  to  fMnnit  fraads  in  ca«e  they  are  dfowed  to  l>«c.  itat. 

parrhiuie.    Thin  niurt  lias  deciiled  that  they  nuqr  por* 

dia^e  at  a  Kberiff^s  ffale.     BUmut  v.  Oaw$.  (2  Ikv.  19.) 

Ia  the  prmeiit  cane,  Lfroemier.  whu  pnicuitNl  the  maney     Cutf k* 

was  not  the  execatiM*.    He  had  acted  only  a-s  tlie  ageut  iMt  pi  i»i^ 

^r  the  executrix*    I  ahoald  tmiipaie  tliat  ttie  purebaae  f^d!ttL*^r«i! 


of  the  alaveii  by  B$$$^  fiir  the  benefit  of  Laveudit^  waa  M^n^  ^  ^ 
laiwfaU  and  that  the  title  of  the  idaves  vested  in  hioi.      y^itt   Acoodinc 

Pax  CvXIAM-^DiaXCT  a  XBXXRKKCK.       Mh^mt^Ttnit^ 

(s  0»v.  A.  la.) 


MlioftiMir 
lor  oniiir  • 
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WfuiAM  MMBie  v>  EusABJmi  Foxai^  e<  nL 

A  pQiehtftr  Al  Mctcotioa  ■■]••  toeoMdc  to  all  the  rig htt  of  the  dttedta^ 
tad  wbora  the  tetter,  bi£»e  the  teit  of  the  execution,  had  leoiivcd  adeed 
Ifar  land,  whicb  Iqr  the  fraud  of  a  third  peiaon,  had  befeie  ita  laglMra* 
liar  been  daatic^ed*  and  the  hpd  eabite  eon^yad  hy  the  baiaaiiier  la 
ibal  fnaan*  the  puiuhaanr  ia  eotitlad  to  a  eonvcyaiioa  iom  hia* 

The«Maaaf7VibrT,  3^Air.(Mif  laat  ^  460^)  and /Vioa  v.  d!r':iN 
0  Mamk$t  17,}  ajiprofed. 

The  plaintir  mKiam  Marrii  Med  hia  bill  against  the 
itfettdanta  ftiitoi  A  Fard»  JUku  Fmi,  ITJttiaai  Forrf 
and  tftmM*  Fm4.  and  tlierrin  charged,  tliat  he  and 
<aae  Aiawt  .Mifrif,  in  the  year  t8li«  parchaeed  from  tlie 
Mbndaiit  leafaa.  the  nadivided  moiety  of  a  certain 
tract  of  land  therein  described*  with  tlie  resenratfon  of 
ane  acre  thereof  for  EHmnieih  Ford,  paid  tiie  pardiaaa 
iMNiey.  and  took  from  the  aald  Xealea  a  bond  wHh  As* 
larf  CaiUU  surety  tliereto.  conditioned  to  make  a  tithi 
ao  soon  as  a  partition  coald  be  had  between  him«  Btu^ 
hem  and  llltttaai  Fsrd»  who  wasseiaed  of  the  other  OMde* 
ty  thereof  that;  the  condition  of  tlie  bond  having  beftt 
brokent  ITiUmm  and  Jamsi  Jkrrih  inatiteted  an  actioB 
thereon  against  both  tlie  obligors,  and  obtained  a  jadg* 
Meat  fcr  the  aum  of  M7  0  a— that  the  plaintiff  ceased 
MeseoitlaBtoiwieaasaidjadtnieBl^  which  wee  le» 


vied  on  the  naM  Jtaik»*f  oiwIividedMoietjr,  in  said  land  ; 
tliat  tli^  shertir  fiold  the  moiety  no  levied  on*  al  public 
8ale«  that  the  iilaintlflT  parchaNcd  tlie  ftame  at  the  price 
of  forty  doilani»  and  that  tlie  sherilT duly  executed  to 
bim  a  deefl  therefor.  Tlie  bill  further  charged  that  the 
tract  of  land  aforeeaidt  had  belonged  to  Zekmlmi  Fm^ 
who  devilled  the  name  to  JbAa  Ford — ^tbat  of  this  will,  the 
said  JMii«  and  the  defendant  Btixaiethf  were  the  execn* 
tori — that  the  aaid  Reuben  and  ffiUimm  were  entitled 
to  legacies  Under  that  will,  that  a  dispute  having  arisen 
between  the  legatees  and  exerutors  because  of  tlie  non* 
liayment  of  their  legacies,  and  the  wasting  of  tlie  aanets, 
the  controi'ersy  had  been  left  to  arbitration  ;  that  the 
arbitrators  awarded  that  the  said  tract  should  be  con- 
veyed to  the  said  Reuben  and  WUliamf  in  satisfaction  of 
their  demands  with  the  exception  of  one  acre  to  be  re- 
served for  the  defendant  ERxabeth^  that  in  pursu- 
ance of  said  award,  and  shortly  thereafter  the  defendant 
Mi»aieth  and  Juhn  did  convey  the  said  tract  with  the 
reservation  aforesaid,  to  tlie  defendants  Bembem  and 
Wilttamt  and  that  the  said  JSeukn  und  9FUiuum  were 
seized  thereof  as  tenants  in  common.  The  bill  then 
(iliarged  that  the  defendant  Reuhtn  had  caused  the  deed 
aforesaid  from  Eliwth^th  and  John  to  be  pnned,  but  be-  ^ 
fiire  tlie  same  was  registeredt  and  by  combination 
flie  otiier  three  defendants  had  caused  the  deed  to  be 
turned  to  tlie  defendant  EHzaheth^  who  destroyed  the 
.  same,  and  tliat  then  the  defendants  Mlbmbeik  and  JUh^ 
in  order  to  defraud  the  plaintiff,  executed  a  deed  to  the 
defendant  ffiUiam  for  the  whole  of  said  tract,  who 
knew  at  the  time,  of  the  plaintifFfs  title  to  a  moiety 
thereof,  and  who  had  taken  jiossession  of  the  whole  off 
tlie  said  land.  The  bill  prayed  a  dispovery  fiiim  the 
defipndants,  that  f^iUiam  might  be  cf>m|ielled  to  make 
a  conveyance  to  the  plaintiff  of  his  moiety*  ami  to  ae* 
count  for  his  share  of  the  rents  and  profits,  and  that  n 
partition  might  be  made  of  the  lands. 

The  defendant  Slixnbeth  alone  answered*  In  her  an« 
awer  she  admitted  tliat  ZeMon  Ford  devised  the  land 
to  her  eott  John,  that  John  conveyed  the  aaaae  to  hei^ 
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tnri  that  in  pursuance  of  an  award,  she  omtejcA  the  Die*  iS9t. 
6«inie  to  Reuben  and  William.  She  alleged  tiiat  accord* 
ing  to  the  award  she  was  to  have  the  dwelling  house  and 
one  acre  or  the  l«ind  during  her  life — that  there  was  to 
be  n(»  partition  of  the  land  between  her  sons  Reuben  and 
HtlUam^  nor  was  either  to  sell  his  moiety  during  her 
life— ^that  thejr  were  to  work  the  land  jointly*  and  during 
her  liTcy  pay  her  annually  twenty-seven  bushels  of  corn 
and  eight  bushels  of  wheat — that  Reuben  failed  to  perforin 
his  part  of  this  award,  furnislicd  her  with  neither  corn 
nor  wlieatt  left  tlic  place,  sold  his  part  to  Robert  Catlettf 
and  gave  a  bond  to  make  title — that  in  consequence  of 
this  brciich  of  the  award  cm  the  part  of  Reuben^  she  re* 
quired  him  to  return  the  deed — that  this  was  done  ac- 
cordingly, and  the  deed,  With  the  consent  of  Reuben  npi 
inUiauif  was  destroyed.  She  disclaimed  all  knowledge 
of  any  contract  between  the  plaintiif  and  RaibeUf  ad- 
niittcd  that  the  plaintiflf  did  purchase  under  an  exeru. 
tion  a  moiety  of  this  land  as  the  property  otReuben^hut 
avcriedf  that  at  the  time  of  such  purchasci  he  had  full 
knowledge  of  the  terms  upon  which  Reuben  had  held  tliQ 
lands,  and  also  of  the  destruction  of  the  deed.  She  fur* 
ther  alleged  that  on  the  18th  of  May«  1814,  after  the 
purchase  by  the  plaintiff  at  sheriff's  sale,  certain  aHi- 
cles  of  agreement  were  executed  by  the  plaintiff*  hei*self 
and  tlie  defendant  Johni  >ivhich  she  sets  forth  in  h(£cxer* 
huf  and  which  are,  that  she  agrees  to  sell  off  all  her 
lands  by  the  d5th  of  December  then  next  ensuing,on  tlie 
plaintiff's  giving  up  his  right  to  the  ctaiM  of  i7etiften  Ford 
— that  if  she  made  sale  before  that  time,  the  plaintiff 
would  give  up  his  right  to  the  claim  of  the  defendant 
Reuben — that  if  she  did  not  sell  before  the  lOtli  of  De* 
cembcr,  she  should  choose  men  to  value  the  land  or  a 
part  thireof  and  the  plaintiff  would  make  payment  agree* 
ably  to  their  valuation,  and  that  she  should  move  off 
the  land  befi*re  the  20tli  December  and  rvot  return  to  the 
game — and  that  either  of  the  parties  violating  these  ar* 
tides  shouhl  forfeit  five  humli*ed  dollars.  She  then 
averred  that  in  execution  of  this  agreement,  she  aold  tlie 
land  to  vriUiam  Ford  in  fee  simple,  who  qow^  held  tbe 
▼oil.  IL  *56 


iyi<^  liS^,  dtittic,  und  that  bIio  moved  off  before  tlie  ftp]iof  ntM  day* 
bat  anerwarcifl  hbe.  moved  bark  to  it  and  resided  tlrere 
ift'ith  ff^iUiam  until  he  moved  atiay  and  rented  it  to  lii« 
brother  Jo/in. 

The  other  dofendants  have  not  anft v.ered,  and  a  jod|(* 
ilietit  pro  eouftHo  ha.4  been  taken  against  tlieiii.  Tlie 
flalttttlf  replied  generally  to  the  answer  of  the  defend- 
Ant,  Blixabelh.  and  the  cause,  as  between  tlieili,  now 
tomes  on  to  be  heard  on  the  pleadings  and  profff^i. 

Hie  proofs  filed  were  very  voiaminoas*  and  tlMisene- 
Cf^ary  to  a  correct  view  of  the  case  will  be  fooud  ata* 
fed  tn  theopiaion  given  below. 

DroermXt  for  tlie  plaint! (T. 

No  counsel  apjieared  for  any  of  (lie  defendants. 

OrAtTtHH^  J4idge. — After  stating  the  pleading!)  a4 
abote,  {iroceeded  as  follows: — 

Tlie  plaintiff  exhibits  wliar  he  insists  was  the  award, 
knd  proves  its  execution  by  Philemon  Mmris.  one  of  tlie 
Subscribing  witnesses.  It  bears  date  ilth  November, 
tSlt,  and  in  relation  to  the  matters  connected  with  thl§ 
controversy,  it  awards  that  Elizabeth  Ford  shall  mate 
A  deed  to  Beu^ben  and  WiUiatn  Ford  for  the  land  on  w  Uirh 
she  1ives«  and  that  Benben  and  nuiinm  shall  deliver  tfi 
lier  twenty  seven  bushels  of  corn  and  eight  bushels  oC 
^heataimually,  and  give  hrr  tlie  hou»(e  In  which  bh« 

litea  and  one  aci-e  of  land  adjriiiilng,  during  her  life 

l*hd  drfirndant  exhibits  another  instrutnent  exccnted  ina* 
i^y  months  afterwards,  by  truee  of  tlie  four  abitrators, 
hut  dated  the  same  day,  which  she  alleges  was  made  on 
purpose  to  supply  an  omission  unintnitimiany  left  hi  the 
foi-mer  instrument,  and  whlcli  slie  insists  contain^  tfi« 
frue  award.  Tliis  dilPors  from  the  otiier  .^solely  In  Kiis, 
fliat  it  6intains  a  clause  in  these  words,  •'owing  to  the 
^•smalliiessofthe  tract  of  land,  we  do  AlioAV  timt  no 
*^divi*ijon  take  place  betw^n  Rtuben  and  ffVliam  Ford, 
^*  but  ^ttfch  ft!  Work  and  to  clear  \Vfiei-e\i-r  th^y  think  pro- 
*^lM*r.  itTid  that  none  of  them  sell  without  the  jlpprobA- 
Nioii  of  the  other.**  It  is  iiftnecessar^  to  Examine  which 
or  tIDdtft  cdilteUiitf  the  d^dnitit^e  si^Atd  fttf  It  H  proifeA  hf 


I  ih%  testimony  ^f  Dutin,  and  tliis  proof  h  con5rine4  ky  fiic.  )]l|^ 

f  the  tefttimony  of  otlier-s  thsit  the  contract  of  Kcubeth  bf 

i  which  be  wM  hU  moiety  to  William  and  J/im^  vlltirrif, 

wa9  made  in  tlie  (U'esence  and  with  the  approbation  ^ 
i  fFUHum  Ford. 

\  Tlio  plalntiflTdoea  not  exhibit  the  bonJ  which  liechaiv 

a  ges  to  have  been  executed  by  Beub^n  Fori  and  Hul^rf 

,  CaUett.  conditioned  for  the  making  title  to  tlic  plaintiQT 

ftncl  Jamet  MmiSf  of  the  said  ReiAtn^B  moiety  in  tbf 
^  landf  aitliough  he  gives  parol  proof  of  a  sale  and  payr 

I  roetit  of  the  purchane  mriney  and  of  tlie  execution  of  a 

bond  fcir  tiie  title,  but  he  exhibits  a  reconl,  fn»m  wbtcb 
it  ai^ars  that  a  judgment  was  obtaine<l  by  tlie  said 
plaintiSr  and  JavMi^  MitriSf  agaiast  the  said  JReuben  and 
Jttbertftur  tlie  sum  of  jSSr  0  8,  at  the  May  term.  181$, 
of  tlie  Mecklenburg  Superior  Court*  and  that  R^trifa" 
das  issued  thereoot  and  exhibits  also  a  aheriflT's  deed 
pur|»ortiiig  to  have  been  executed  in  consequence  of  f 
sale  made  upon  iUaiJUrifaduB  on  the  £d  March*  1814^ 
and  pur|>orting  to  convey  to  tlie  plaintiff*  the  undivided 
moiety  aforesaid  of  the  said  Reuben.    The  plaintiff  fiav 
ther  exhibits  the  will  of  Zebnlon  Ford,   devising  the 
whole  of  this  tract  to  his  Kon  JaAn,  and  devising  to  hif 
wife  lUixa  both  tlie  mansion  house  in  which  she  livef^ 
and  her  maintenance  off  tlie  |dantation  dufing  Tier  life. 
It  d^ies  not  ap|iear  from  the  proofs  whether  this  liou^ 
and  plantation  were  on  tlie  tract  devised  to  Ptnbeu  or 
not.     The  plaintiff  pmves  by  Phileman  Marrig.  tliat  n 
few  davs  after  the  award.  John  Ford  and  tlie  itelrudant 
EHxiibelh  did  execute  a  deeil  for  the  tract  of  land  pursu* 
antly  to  the  award,  which  deed  was  witnensefl  by  him* 
self  and  JaniM  Mtrris;  ami  also  proves  by  ikimUl  Footf 
J.»/ia  IViliOH  and  Sugar  DuUn^  tliat  tliere  vaa  such  ^ 
deed.    Isaac  JVexander^  the  clerk  of  the  court,  tcstiAef 
that  this  deed  was  proved  in  court,  and  before  it  waf 
regiatered,  the  defendant  Eliwbelh  applied  to  liim  for  \% 
~that  he  declined  to  deliver  it  to  her— but  tli»t  afierr 
wards,  on  tlie  application  of  one  of  lier  son^t  yf\V^  Ib^ 
permission  of  the  court,  |ie  delivered  the  deed  to  Xht^ 
•on,  who  made  the  application»  Md  Wilfiam  Wxlw^  t^ 
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Vse.  16S3.   tifled  that  Beuhen  got  the  cl(*cd  from  the  clprk — ^that  ir£/- 
/iaifi  olitaiiieil  it  Trom  Renbetu  stating  to  Petihen  that  he 
liacl  lii'M  tlie  ilceil  long  enough — tliat  upon  tho  delivery 
Beuben  charged  ^Filliam  to  take  rare  «»f  it,  and  rallrcl 
U|ion  WU$on  t«>  take  notice  of  this  delivery  and  of  tlie 
charge  accomnanying  it.  The  declarations  f»rtliederen« 
dant,  Btixabethf  produces  no  testimony  to  show  how  she 
got  possession  of  the  deed,  when  and  hy  whom  it  was 
delivered  to  lieri  For  what  cause,  under  what  circum- 
stances or  by  whose  concurrence  it  was  destroyed,  or  in 
any  manner  to  explain  the  fact  of  the  destructinn.    The 
exhibits  filed  shew  that  on  the  28th  January,  1314,  John 
Ford  executed  a  deed  to  her  for  the  whole  of  the  land, 
and  that  on  the  2rth  of  November,   1815,  she  executed 
a  deed  for  the  whole  of  it  to  the  defendant,  fPitfinm. 

In  support  of  the  allegation  in  the  dcfendallt^s  an- 
swer of  the  s|iecific  agreement  tfierein  set  ff)rth  to  have 
been  made  between  herself,  John  Ford  and  tlie  complain* 
ant,  she  oiTers  testimony  tending  to  shew  titat  some  a- 
greement  had  been  maile  and  a  bond  executed  by  the  par* 
ties  to  testify  and  secure  the  |)erfoi'mance  of  this  agree- 
ment—but no  bond  is  produced,  nor  its  loss  accounted 
for,  nor  the  terms  of  the  agreement  siiewn.  The  wit- 
nesses who  sfieak  of  the  agreement  also  represent  that 
one  of  its  conditions  wan  that  she  should  remove  from 
tlie  land  and  not  return  to  it,  and  they  state  that  she  re- 
moved for  a  few  days  only  and  then  returned  to  the 
land.  The  defence,  tliercfoi-e,  so  far  as  it  rests  on  tliis 
allegation,  is  wholly  unsupported. 

By  the  admission  of  the  defendants  then,  JoAit, 
Aeti&en  and  IFt7/iam,  and  on  the  pi*oof  against  the  de- 
fendant Elizabetk^  it  clearly  appears,  that  a  deed  was 
executejd  by  two  of  the  defendants,  Elizabeth  and  Juhfh 
to  the  otiier  twu  defendants  Reuben  and  HWiam,  for  the 
tract  of  land,  Miiereof  the  plaintiiTclHims  a  moiety, 
which  deed  was  effectual  to  convoy  the  legal  es- 
tate therein.  In  every  respect  except  that  it  wanted  the 
iformula  of  registration — that  the  plaintiff*  purchased  at 
execution  sale,  Reuben*8  moiety  of  the  said  tract— tliat 
after  this  deed  was  provedi  but  before  its  registration, 
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and  with  a  view  to  defeat  the  claim  of  the  plaintiflT,  un-  Dec.  isas. 
<ler  tills  purchase,  or  untler  the  ju»!gmont.it  was  wrong- 
fully destroyed  by  the  defendant.  Rlixnbellu  so  tliat 
the  name  cannot  now  be  obtaiiu'd  for  registration — and  ''•«»• 
that  the  evidence  of  Ueiibcn^n  title  to  the  inoicfy,  convey- 
ed by  the  sherifTto  the  complainant^  being  thus  put  out 
of  the  way,  tlio  other  defendants  Johuj  Elizabeth  'and 
Wiliiam^  have  contrived  by  a  conveyance  from  John  to 
£li%nbeUu  and  then  from  Elixnbeih  to  Willifimf  to  ve.st 
the  legal,  or  apparently  legal  title  of  the  whole  land  In 
Wiilinnu 

We  aiHS  of  opinion  that  the  plaintiff  w  entitled  to 
be  i*elieved  against  the  fraudulent  contrivances.  Had 
Benbtn  bem  the  Individual  injured  by  titem,  he  would 
have  been  redressed  on  a  bill  against  the  other  defend- 
ants. In  the  t^sc  of  Tolar  v.  7W«r,  (i  Dev.  Equity 
Reports*  456.)  it  wafl  decided  that  if  a  voluntary  deed» 
fairly  obtained,  is  destroyed  by  the  donor*  befoi^e  reg'S- 
tration*  a  Cmirt  of  Equity  will  compel  him  to  convey 
the  flame  pi*o|)crty  to  the  donect  and  certainly -the 
flame  iTmeily  would  bo  granted  against  one  who 
claims  the  pro|>erty«  aubseqiiently  to  this  destniction» 
and  under  a  mala  Jide  conveyance*  from  the  donor.-^ 
The  estate  which  Rettben  held  under  the  deed  thns  de- 
stroyed* was  duly  conveyed  to  the  plaintiff,  for  it  was 
to  many  purposca  a  legal  ititei^est,  although  the  title  was 
ni»t  legally  completed.  Sneh  an  iiitei*est  it  was  hoiden 
in  the  case  of  PrtifCf  V.  Sykes  ^  Iles^  (1  Hawks.  S7k) 
was  liable  to  seizure  and  sale,  under  an  execution,  be* 
fore  our  act  of  ISl^which  authorised  the  levying  of  exe* 
cutions  u|»on  equitable  estates.     The  bHrgainee  after  tlir  g^^  "deS'*'"' 


execution  of  the  deed*  and  before  the  registration  has  >n  the  bwrgunM 
not  a  mei'e  equity  in  tlie  land — he  has  an  equity  and  an  Mt^ChJehwn 
incomplete  legal  title.  When  the  i-egistration  takes  ef-  ^^^^  ^  •ebnra 
feet,  he  is  then  perfect  owner  from  the  time  of  the  exc-  SoDrb«fow**SIe 
cution  of  the  deed.  If  he  dies  before  registration*  his  P^'^s^  «f  ?•»• 
wife  is  entitled  to  dower*  as  of  a  legal  estate.  If  a  pre-  tqvdi^  '^^ 
dpe  be  brought  against  the  bargainee,  and  a  recovery  toexecuiiwiwlefc 
upon  it*  before  enrolment*  it  is  good,  for  he  was  tenant 
of  the  freehold.    If  the  deed  from  EHTtabeth  and  John 
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IMS.  to  IMeHf  liitd  been  registered  after  tlie  purdifneiy  bjr 
Um  pUintitr,  at  the  sheriff's  Hale,  there  ciiiilcl  he  no 
queHtiim  but  the  iilaiiitiflT's  title  to  tlic  miiietj  triMtld 
W9wm.  have  been  complete.  avhI  tl»e  ilereiMlauti  cannot  be  |»rr. 
■litted  to  set  U|i  tlieir  rriminal  act  in  preveiitiitg  this 
registration  to  tiie  prejodire  or  destruction  of  tlih  title 
Tbr  court  dc»rs  not  consider  it  necessary  to  enquire 
whether  under  tlie  award,  directing  a  conveyance  to 
WiUiam  and  Hevbeu*  thera  waa  a  liea  on  tlie  land  fur 
tlic  payuw^nt  to  Uie  dereiidant,  Eii%abethf  of  tlie  annual 
eupplies  of  grain  which  were  awarded  in  lier  faToar.— ^ 
Ortainly  no  express  charge  was  created.  Tlie  con- 
yeyawe  actually  made  was  withoirt  condition,  and  the 
^aintiff  is  entitled  to  be  placed  in  the  same  plight, 
as  if  the  sp(»liation  had  not  been  committed*  If  the 
detemlant  BK^aiefh  coufd  set  iqi  such  a  lien«  slie  should 
bave  brought  it  forward,  either  by  an  ertj^nak  or  a 
eroKS  bilU  instead  of  alleging  it  as  a  pretext  for  ber  mi* 
justifiable  comltirt* 

Tbe  cmirt  will  declare  the  plaintiflT  to  be  tenant  ia 
common  with  the  defendant  WUHam*  in  the  tract  of 
land  set  forth  in  the  bill,  and  ilecree  that  that  pArlkinn 
hf:  made  tliereof.  It  will  also  decree  tliat  tbr  drfrtidaHt 
WUfiam  shall  omrey  and  release  tf>  tlie  plaintiff  all  bi.^  in- 
tettrst  and  the  estate  in  the  portion  which  sf  lall  be  aUottei\  to 
Ibe  plaintiff  in  the|iartttion;  but  that  tbe  plaintiff  sltall  not 
dui-ing  tlie  life  of  the  said  Stixnbcih.  disturb  lier*  or  tlie 
defendant  99Wutm^  i  n  t he  enjoy  ment  of  the  mansion  house, 
ami  one  acre  of  lund.tobe  laid  off,  afljoining  tlif*reto*-that 
an  account  be  taken  of  tlie  rents  and  profits  received 
from  tlie  laud  since  the  purchase  of  the  idntntIK  at  the 
aber«ff's  sales,  ami  by  whnm  tlie  same  were  reopived,  to 
a  moiety  whereof,  the  plaintiff  is  entitieil,  and  that  the 
ptaintiff  recover  his  co<its  from  the  defendants,  to  be 
taxed  by  the  clei*k  of  tiie  coui-t. 

P£R  Curiam. — Decree  accorbiitgly. 


Jons  Smith  el  ah  v.  Wil&iam  BARHAMt  el  aL 

A  rendae  which  «•  given  for  life,  with  a  remainder  over,  aniit  he  eoM  by 
the  executor,  tnd  the  interest  paid  to  the  legatee  &>r  life,  and  the  prin- 
•dpai  to  him  in  remainder,  becauM  this  ia  the  only  mode  of  giving^  both 
«eta  of  legated,  Ae  anjciymeiit  of  theae  ebaiiela  which  are  periahabfo. 

navea  ara,.ia  thta  Simteran  exception  to  thia  rule,  beemaatJaey  mn  •§( 
conauraed  in  tba  lae,  and  their  nauiial  dea^  ta  «qp]Aled  by  dieir  iaantt 
which  goea  to  tboae  in  remainder. 

The  plaintiffs  were  some  nf  tlie  legatees  in  t^maindeiv 
n^  the  resirfiie  bequeathed  iit  the  will  of  John  Barkaii^ 
d«reased^  umi  filetl  their  bill  against  the  executors,  anA 
the  other  residuary  legatees,  for  an  account  and  satisfac* 
tJoii.  By  an  original  and  amemkd -bill,  it  was  charged  tiiat 
tlie  testators  died  in  Srptember  18£9,  and  directed  fils 
debts  to  be  paid  out  of  sucli  parts  of  his  estate  as  h<^ 
did  not  specifically  dispose  of  (hereby,  and  *Mlie  resMw 
^  iw*Hh  all  the  lands  he  should  die  pfissessed  of»  he  lent 
*•  to  his  wile  Jl/ifiry  during  her  life,'*  repeating,  that  by 
the  term  ^  residue,'*  Ite  meant  that  whatever  should  it^ 
«iain  after  tiie  payment  of  debts,  should  go  to  the  wifls 
for  life,  and  ttiat  after  her  death,  tlie  i*esidtto  theirln 
hfnt  to  his  wife,  (the  land  excepte<U)  should  be  divided 
amongst  his  children  and  grandchildren^  in  seven  equal 
pftrts,  of  whom  the  plaintiffs  were  some,  and  tiie  d^^ 
fendants  the  othen^.  The  defendants  ^fiduloM  and  ffV^ 
A/im  wei*e  appointed  the  executors,  and  proved  the  will. 
Theliills  then  fnrtlier  charged  that  tlie  testator  iikd 
about  twenty  slaves,  tiliich  formed  part  of  the  rtoidilliy 
and  also  a  large  crop  gmwing,  and  provisions  on  hand, 
ik  valuable  stock  of  horses  and  cattle^  and  liogs,  farming 
litensils  and  household  furniture,  all  of  Which,  etcept 
tire  slaves,  it  was  the  duty  of  the  execatord  to  have  sold 
to  raise  ft  fund  to  pay  the  debts;  but  thftt  instead  of  do* 
ing  so,  they  eittier  sold  or  suffered  to  be  sold  under  iin 
execution  sevei'sl  of  the  slaves,  one  of  which,  itelto,  Oth 
defendant  fPiiliam  purchased,  and  left  tite  other  articled  at 
hiferinr  value,  and  most  of  them  perishable  In  tliel^  M- 
(ure,  itt  fife  pos^etaioii  of  the  widow,  Vvlio  biis  cdntfumtfttt 
Iteltti  dr  they  have  been  otherwise  conrer1i6d  hf  lier  fit 
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Bie.  I83t4   by  the  executonu     The  bill  alfio  charged  that  the  dercii^ 
^^'^'^'^^   ant  WiUtam  hired  oat  .some  of  the  nlavcfl^  or  mtliie  pntfit 
''l™       oMierwiffe  rnim  them  duritiff  the  life  or  tlie  wiflow«  which 
B^saAjr.     should  have  been  a|i|dic<d  hi  discharge  of  the  debts  in- 
stead of  suffering  any  of  the  negroes  to  be  sold  fur  that 
purpose,  and  thererore  that  he  ought  to  account  for  the 
value  of  the  slaves  sold,  for  the  hire  i-eceivedby  him.  and 
also  deliver  up  Dave^  as  a  part^if  the  residu^^  The  bills 
also  cliarge<l  that  the  derendaiit  John  Barham  owed  ibe 
testator  a  large  df^bt^  \vhicli  the  executor  failed  to  col- 
lect* although  IWHam  iNircliased  from  J«/*a,  his  dmre 
of  the  negroes,  and  the  other  ivsidue^  and  paid  him  for 
them  with  profits  of  the  estate,  then  in  his  hands,  and 
that  the  executors  were  chargeable  with  that  debt* 
.  Hie  derendant  M'icholai  aiiswci*ed  and  admitted  tliat 
be  pi*ovrd  the  will,  but  slated  that  he  resided  in  Virginia 
and  had  never  intermeddled  with  the  estate  or  i^cceiv** 
ctl  any  pnrt  of  it. 

TIte  answer  or  the  defendant^tV/mm  admiUe^I  the  will 
as  stated,  and  insisted  tliat  for  the  purpase  of  raising  a 
fiind  to  pay  the  debts,  a  discretion  is  given  to  the  cx^ 
cutors  to  sell  any  parts  of  the  effects  com|iosing  the  i-e-* 
sidtte,  and  do  justice  to  all  the  parties.      That  accoid- 
ingly   he  sold   nearly  all  the  stock,  farming  utriisiLs 
furniture  and  provisions,  except  only  such   things  as 
Wrre  indis|»en8ably  necessary  for  the  support  of  the  wi- 
dow (a  very  aged  woman  and  the  mother  of  these  par« 
tfes)  and  that  a  sufficiency  for  that  pur|K)se,  including 
the  grain  crop  gniwing  at  tlie  testator's  diratli«  was  not 
left  unsold,  and  that  he  did  sell  the  crop  of  cotton  of  that 
year.    That  the  widow  died  in  September  1830,  and 
tiiat  thereufion  the  negroes  remniinng  unsold,  were  di- 
vided among  the  remainder-men,  and   the  plaiiititTs   re- 
ceived their  shares,  ami  that  this  defendant  tlieii  sold  all 
the  otiier  articles  which  had  been  left  umronsumed  by 
the  Widow,  and  apfilied  the  proceeds  to  the  discharge 
ef  a  balance  of  the  tcfytator's  debts   (hen  unpaid.     He 
admitted  that  some  of  the  negi*ecs  were  sold  under  execu- 
tion, and  averred  that  it  was  unavoidable*  as  suits  were 
pending  against  the  testator,  and  he  waa  unable  to  raiso 
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cimli  to  fliffcliarge  tlie  judgments ;  anil  that  lie  purchas-  !>>«•  ^^t- 
•fl  Dave^  at  a  full  price,  and  borrowed  the  money  to 
pay  Tor  him,  but  lie  Hubmited  to  hwe  the  purrhase  de* 
clai*efl  void,  at  the  election  of  tlie  plaintiffii.  He  fuKh- 
er  admitted  tliat  ho  hired  out  iiome  of  the  negroes,  but 
said  the  widow  was  entitled  to  the  hire,  and  that  he 
wan  ready  to  account  with  lier  representative*  With 
re5i|KTt  to  the  debt  of  John  Barham^  the  answer  stated 
that  the  defendant  found  among  the  pa|)ers  of  the  testae- 
tor  some  evidences  that  he  had  paid  money  for  bis  son 
Jhkn*  several  years  before  his  deatli,  and  tliat  lie,tlie  de* 
fendant,  being  unable  to  get  any  information  u|ion  the 
subjert,  or  wlietber  his  testator  had  been  satisfied,  sued 
out  attarbnientH  against  JfoAn,  (wtio  resided  out  of  the 
State,)  and  levied  ttiem  on  a  slave  Md%  siiecifically  be- . 
bequeatheil  by  the  testator  to  him,  and  also  on  his  share 
of  tlie  residue  upon  which  judgments  were  hadf  and  a 
sale  made,  and  tliat  he,  the  defendant  WiUianh  became 
the  purchaser.  That  one  reason  for  attaching  tliis  in* 
terest  was,  that  other  creditors  of  Jo&h  would  have  done 
00.  and  if  tlie  debt  to  the  testator  was  i*eally  due^  as  H 
ap|)eared  to  be,  it  would  then  be  lost:  That  be  made  tlie 
purchase  for  the  benefit  of  the  estate,aml  was  willing  that 
it  should  be  so  considered,  if  it  was  to  stand  at  all,  or  to. 
take  it  himself,  as  the  plaintiflh  might  elect.  But  tiiathe 
IwM  recently  dt«u^overed  that  tlie  debts  were  probably 
not  due,  and  that  tlie  whole  proceeding  was  founded  in 
a  mistake,  upon  tlie  appi*eliension  of  which,  at  the  time 
of  the  purcliase,  it  was  understood  that  if  it  should  so 
turn  out,  the  purchase  should  enure  to  the  benefit  «if  his^ 
absent  brother  John.  That  Jo&ii  has  niuce  declared 
that  nothing  was  due,  claimed  tlie  pr«i|ierty,  and  in«li« 
tuted  proceedings  to  reverse  the  judgmenta,^  and  that 
tlie  persons  interested  in  the  estate,  except  one  of  tlie 
plaintiffs,  Smi/A,  bad  agreed  toaorreuder  tlie  c|aim.«- 
He  sttbmited  to  hold  tliis  part  of  the  Mtalo,lbr  the  beiie« 
fit  of  eitlier  of  tlie  partisa  in  whom  the  right  miglit  b» 
deemed  to  be. 

The  answer  ofJh&iiAarAiiai  set  forth  tlie  particalara 
oT  that  part  of  tlie  caio  reltttiw  to  the  clauo  tsainiBt 
Vol,  II-  •sr 


P"^^^^  liMif  RNire  «*t  \m%pf  and  alleged  tliat  de  did  not  ove  Ms 
^^^'^  fatlier  any  tiiing«  and  that  tlie  proccrdinga  were  irregu* 
lar  and  null*  and  claimed  his  sliare  of  the  property.  He 
also  claimed  that  all  tiie  hire  and  profits  of  the  negroes^ 
and  other  property  which  had  accrued  during  the  life  of  the 
motlier,  and  also  the  proceeds  of  tlie  crop  groming  at  tlie 
testator's  death,  belonged  to  the  tenant  for  life^and  was 
to  be  accounted  for  by  tlie  defendant  9fiUiam,  to  lier  re- 
presentative. 

A  reference  was  made  to  the  master,  and  he  reported 
against  tlie  executors  a  balance  of  Si  154  29,  exduslre 
of  iniej^st.  To  proiluce  this  result  the  master  charged 
the  defl^ndants  with  the  hire  of  certain  of  the  riaves  da- 
ring  tlie  life  of  the  widow,  and  also  witli  the  sales  of 
the  cotton,  and  corn  crops,  growing  at  the  death  of  the 
testator,  and  furtlier  with  the  value  of  hogs,  sliecp  and 
wheat,  and  one  cask  of  brandy,  not  sold,  but  consumed 
by  the  widow.  Tlic  master  made  no  report  upon  tiie 
subject  of  John  Barham*M  debt,  and  bis  claim  to  the  pro- 
perty sold  for  it«  and  gave  as  a  reason  that  titers  were 
proceedings  at  law  between  hiai  and  tbe  excculon^  to 
vacate  the  judgments,  and  to  ascertain  tlie  debt,  if  any« 
The  master  also  charged  tlie  defendant  HUfurm,  with 
the  price  of  Atve,  as  upon  a  sale  to  him. 

To  the  re|M)rt  botli  parties  exrcjited,  but  tlie  excep- 
tions of  the  defendant  raised  the  only  questions  of  im- 
portance. 

Dttertux^  for  tlie  plalntiK 

The  Attorney  General^  ^  W.  11.  Haywood,  for  the  exe- 
cutors* 

* 

«       RiTFnK,Cbief-Ju8tice._Aner  stating  flie  pleadings 

and  re|iort  as  above,  pi*oceeded: 

The  crops  growing  «in  tlie  land,  at  the  time  of  the  testa- 

tb«  tor*s»tleatli,  go  to  the  executor  as  against  the  facinbut  as 

^j^»y«J;  bHwden  tlif^  executor  and  the  devisee,  the  latter  is  entitled 

Bp  gM  !•  tNii|>..Th0  devisee  taked  tlie  land  by  tlie  intention  of  the 

^?te  ^^^t»^o«*f  with  trerj  thing  on  it,  for  as  the  devise  car- 


^■gjgf  *•  «»2  "•■«  the  land  against  the  heir,  so  it  does  the  crop  against 

the  executor. :  The  nde  is  so  strong,  tliat  if  the  devise 
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be  (or  life  witli  remainder  over,  and  tlic  first  taker  die   1>m.  ibm$. 
before  acverance  of  tbe  crop  growing  at  the  deatli  of  the 
tentator*  it  goes  over  with  tlie  land  to  the  remainder- 
man, in  preference  to  the  personal  representative  of  tlio 
first  talcer. 

Here  tlie  testator  died  early  in  September  tM5.    Ro 
then  left  in  the  grainery,  a  smatt  quantity  of  corn,  and 
wheat — not  more  than  sufficient  to  support  the  stock 
and  negroes,  until  the  executors  could,  at  the  next  court, 
|iroTe  the  will  and  get  autliority  to  sell.    It  is  in  evi« 
dence  that  it  was  not  sufficient ;  for  a  considerable  {lor- 
tion  of  Ibe  growing  crop  was  used  for  that  purpose.— ^^ 
Now  altliougb  it  may  be  the  duty  of  the  executor  upoit 
a  will  like  tliis,  to  sell  all  the  iierisbabic  property,  and 
invest  tlio  proceeds  for  the  security  of  the  fuiid»  for  tlie 
remainder-man,  paying  tlic  intorest^astlie  profits,  to  the 
legatee  foi*  life,  yet  some  time  must  be  allowed  to  make 
it,  and  in  the  meanwhile  the  stock  must  be  supported  and 
kept  fit  for  sale,  and  the  slaves  fed.  The  executor  ougbt 
not  to  sell  until  probate,  to  obtain  which  he  is  obliged 
to  wait  for  a  court.     It  is  the  interest  of  all  concerned, 
that  the  supiiort  should  be  drawn  from  the  property  it« 
self,  until  the  sale  is  made  in  seasonable  time.    Here 
it  was  in  December  18£5,  about  one  month  after  tlie 
probate  of  tlie  will.    The  exceptions  of  the  defendant 
to  so  much  of  the  report  as  charges  the  executors  with 
tliiKy  bushels  oi  wheat  on  hand,  is,  on  this  ground  al- 
lowed.    And  the  exceptions  to  so  much  of  the  it^port 
as  charges  them  with  the  corn  and   cotton  growing  at 
the  testator's  death,  is  also  allowed.    In  the  account  a 
partiealar  quantity  of  corn,  80  barrels,  is  charged  as  a 
distinct  item,  at  8360,  and  also  of  fodder,  10  stacks, 
825»  which  is  seen  at  once.     But  the  cotton^ 
explicitly  appear  upon  the  report.    Tliere 
for  one  bale  as  an  item  in  the  account,  bei 
master  states,  a  part  of  the  crop  not  sidj 
down  at  the  price  of  2S0.    But  the  prtnci] 
this  charge  is  in  the  general  item  of  <'  amount 
8t96r  93,  which  upon  a  reference  to  the  accouiil 
salts  obtained  from  the  County  Court,  (which  was  the 


» 

J*^  '•^    eridmce  on  vlildi  the  iMAter  actedO  i«  fovil  to  m- 

8hit«      ^^^^  ^^^  "^^*  ^'  cotton,  dispcMcd  of  at  tlie  gmeral  Anie 

«         by  auction,  at  S  >05  68*     It  appeara  tt|K>n  the  proofs  that 

Bassav.     ^j^.^  cotton,  fodder  and  corn  wan  on  the  land  when  ike 

teatator  died,  and  wm  gathered  by  tlie  executor  and  wt- 

daw.    To  the  latter  they  belonged,  and  to  lier  tlie  eze- 

cutor  ia  aceeantaUe,  and  not  to  the  reaidnary  kgalees 

in  rrmatnder. 

A  WiUM  for      The  same  ia  true  alao  aa  to  tiie  charges  of  tlie  liire  of  the 

kX  dotnTthii  in*  •'avea.wMch  belong  to  I  he  widow.  Whentlierelaadevisie 

•wMt  «r  a  d«U  of  landator  a  8|)criricl>eqnest  of  a  chattel  for  life,  with  re- 

feMrf  aS*  h"  inj"ndcr  over,  and  the  nubjct^t  is  charged  with  debts  not 

BM7iMcompf4l«l  ef|tial  to  the  whole  value,  tlie  tenant  fiir  life  may  be  rt- 

^  pmBeot-  Biu  ^IM"*^*'  to  keep  down  the  inteivst  oulof  tUe  profits  or  the 

1m  it  not  bound  paHics  are  I'equiiTd  to  raise  the  principal  by  contribii- 

whole  proiita  for  ti<ms  ill  pro|i«ii*tton  to  the  value  of  tlicir  res|icctiTe  in* 

tiMpurpoMufex-  tercstfi.     But  ccrlaiiily  in  no  case  can  the  rcmainfler- 

wi"rw-"irg  I        ^^^  i-eqiiirc  the  whole  pn^ftts  to  be  applied   in  exttn- 

gnishment  of  the  charge,  for  tlie  sake  of  saving  the  sub* 
joct,  for  that  would  defeat  the  life,  estate  altogetlier. — 
But  in  a  residuary  bequest  to  one  for  lifctand  Utrn  over, 
titc  wliolc  is  subject  to  the  iininodiato  payment  of  ciebt\ 
and  the  executor  may  and  ought  to  sell  enough  for  that 
purpose,  in  the  first  timtance.  F«>r  it  is  only  what  re- 
mains^ after  payment  of  debts,  that  is  given  either  f»r 
life,  or  over.  So  much  of  the  capital  is  to  bo  sunk  at 
once.  Here  it  has  been  done  by  tlie  sale  of  a  part  of 
tlie  consumable  articles,  and  a  part  of  the  slaves;  and 
the  plaintiffs  say  that  was  wrong,  and  so  the  master 
finds,  because  tliere  were  sufficient  profits  of  the  unsold 
alayea  to  ans^-cr  that  end.  That  position  cannot  be 
maintained.  These  |H*ofits  are  the  use  given  to  the  ten- 
ant for  life.  The  exception  to  tliese  chai'ges  in  the  ac- 
count must  therefore  be  allowed. 

The  master  has  also  charged  the  executor  with  d8 
shoats,  35  fat  hogs,  6  sheep,  SO  gallons  of  bmiidy,  and 
some  casks  and  hogsheads,  of  the  value  altogether  of 
g26l.  He  has  also  charged  tlicni  with  the  value  of 
some  houseliold  furniture,  not  sold  cither  at  the  sales 
after  the  death  of  the  testator,  or  aftei*  that  of  the  widow, 


to  the  value  or  2 15.     The  executors  except  to  these   Dw.ieei^ 
cbargee  u|ion  the  gnnirul  that  tlie«e  articles  were  necea*    ""C""^^**^ 
anry  to  the  stt|i|»ort  of  tlie  widow  an<i  the  ramil Vt  and  in         «. 
order  to  keep  up  tlic  plantation.    The  argument  on  tiic     Ba««a» 
other  Bide  Is  that  these  articles  shouhl  all  have  been 
soldt  anil  if  necessary  Tor  that  purpiiscs  tiie  proceeils  ap- 
plletl  to  the  payment  of  the  debts,  or  if  nut  thus  need- 
ed«  invested  {ind  Uie  iiitei*e>it  only  paid  t^i  tlie  widow  fiur 
lire,  and  therefare  liiat  the  executors  are  chargeable 
with  I  heir  value. 

We  believe  the  common  understanding  of  testatora 
in  the  country  is  with  the  derendants ;  Tor  they  can 
liaiiliy  be  sup|Nised  ti  give  to  tlieir  widows  lands  and 
negroes  (or  lire,  and  to  intend  to  strip  the  plantati<Mi.«— 
But  we  lielieve  likewise  that  the  law  is  olearly  with  tlie 
])jHiiitifls  on  tliis  |ioint« 

Where  there  is  a  g^ift  or  a  8|>ecirir  chattel  for  life,  and  ^  of  alpecifie 
then  over,  the  executor  mav  assent  to  the  legacy  atid  dwudht* aright 
cliHcharge  himself  from  liability  to  the  remaiiH!cr-man,  ^f  i^.  fl^"il",p|, 
by  delivery  to  the  tenant  for  life,  for  the  assent  to  that  •eutofttoeiecB- 
legHcy.is  an  assent  to  tlic  one  in  i*emainder.   It  was  fur-  |^^  ii^  tidTof 
nierly  heldt  indeed,  that  the  exiTutor  would  be  bound  to  himlafeiMindfr. 
the  remainder-men,  unless  he  took  security  from  tlie 
tenant  for  life,  tliat  the  thing  slniuid  be  f«ftrlh*comtiig  at 
lii«  death*     But  unless  there  be  collusion,  it  is  now  held 
otherwise,  and  the  tenant  for  life  is  only  bound  to  give 
a  receipt,  or  sign  an  inventory  as  it«is  called,  onleei 
there  be  reason  to  believe  that  the  iarticle  will  be  deo* 
troyeil  or  sent  away— in  which  case  the  executor  may 
rt*fose  to  deliver  it  witlifnit  security,  or  the  remainiler« 
man  may  after  delivery  file  his  bill  for  security.  (Fde^ 
v.BurnelL  1  Bro*  Ch.ai  279.)  in  such  coses,  the  remain- 
der-man must  be  ccmleiit  to  recei%'e  the  article  as  it 
ought  to  be  left  by  the  fiest  taker,  after  using  it  with  or- 
dinary care  and  prudence.     When,  however,  tliere  is 
such  a  sjiccific  gift  of  what  w*e  commonly  rail,  and  what 
the  master  here  calls,  *^  perishable  articles,"  or  of  wluit 
arc  embraced  under  the  description  in  the  books,  oC 
^  articles  qua  ipso  usu  cansumuniur^**  it  is  difflcult  to 
say  what  is  meant.     I  rather  think  testators  seldom  do 


Hm    .  B^VIxr  OAKS  ASfiOBO  AKO  SBTBSainrSlI  Ur  TKB 

1^«  *^^  nmrn  to  gire  racb  tbitigii  for  life  only,  and  that  thase 
V^V^^  wordff  are  annexed  by  misitake  to  that  gift,  by  inadvcr- 
•mitb      tently  inserting  it  in  the  clause  giving  otiier  things  of 
Barbax.    a  different  kind,  and  which  are  meant  to  be  for  lire  only. 
But  if  the  tentator  really  intends  such  a  gift  to  be  for 
life,  Vk't  can  hai*dly  imagine  what  rights  of  enjoyoM^Bt 
-ke  meant  for  the  objects  of  bis  bounty  respectively.  For 
to  give  wine,  corn,  sheep  or  cattle  for  lifetis  to  gfve  tira 
w  hole,  if  the  legatee  is  to  have  any  use  of  if,  since  the 
property,  nay,  the  consumption,  is  inseparable  ^roa  tke 
Bse:  unless  the  testator  has  this  further  meaning,  that 
the  tenant  for  life  may  consume  and  selU  as  lie  wobIiI 
himself  if  living,  and  tiiat  whatever  is  left,  both  of  the 
original  stock  and  the  increase,  shall  be  taken  as  the 
estate  of  the  testator,  and  go  to  the  remainder-man.    I 
rather  sop|Misc  that  this,  is  the.  meaning,  for  such  disiio- 
aitions  are  generally  found  in  the  provisions  for  wivcsp 
to  whom  children  are  to  succeed,  and  tlie  testator  sop« 
poses. that  the  mother  would  wish  them  to  take  all  wbe* 
tber  it  be  bis  or  her  estate.     Tliis  notion  may  have 
grown  up  from  the  rule  of  our  law  respecting  the  in- 
encase  of  slaves  given  for  life,  all  the  articles  being  giv- 
en together  in  the  same  clause.    But  to  the  admission 
of  such  a  constiMiciion  there  is  the  insuperable  objection 
that  it  is  against  the  ])ositive  and  ancient  rule  of  tlio 
common  law,  that  the  increase  is' the  use  and  profitand 
tlierefore  belongs  to  the  tenant  for  life  in  whose  time  it 
accrued;  to  which,  slaves  constitute  tlie  only  admitted  ex« 
ception.     We  would  not  feel  authorised,  n]>on  bare  con- 
jecture  as  to  the  testator's  intention,  to  carry  it  faKlier. 
Then  what  are  the  rcs{)ective  interests  of  the  tenant  for 
wWa  a  ipeoi*  Hfe,  ami  remainder-men  inconsumable  chattels  s|)ecilica!* 
ie  chattel  which  |y  btqueatliod  ?    From  the  decisions  it  is  far  from  clear. 
tibtUM,  is  |v«n  V®  do  not  know  of  ahy  in  our  own  courts  upon  the 
tnirtrrMiikitlh^  point.    In  England  it  is  apparently  unsettled.     In  Fas- 
loMiwierHMnl    ter  V.  Tanmay^  (3  Vt$.  311)  Lord  Alvanlej  said  tliat 

some  learned  judges  had  tliouglit  the  articles  must  be 
sold,  and  the  pei*sons  entitled  to  tlie  limited  use  ha\-e 
only  tlie  interest;  which  he  thought  very  rigid,  Tct  in 
RoHdall  V.  SusieU^  (3  Mcriv.  190)   Sir  miliam  Grnnt, 


w 
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tiikf ng  notico  of  that  obstervation,  says  that  his  concep-  !>■«.  issa. 
tlon  is  that  a  gift  for  life*  if  specific,  is  a  gift  of  the  pro-  ^  '^'^^^ 
])erty  in  things,  ^*qufe  ipso  usu  consumuniurf**  and  that         «. 
it  conies  within  the  reason  of  the  old  law  that  there  can-     ^^^^^* 
not  be  a  limitation  over  of  a  chattel  after  a  life  estate.^- 
He  admits  it  to  be  otherwise,  wlien  such  ai*ticics  are  in- 
cluded in  a  residuary  bequest,  with  otiiers  of  a  different 
nature,  in  which  ease  the  whole  are  to  be  sold  by  the 
eicccutor,  and  the  interest  received  by  the  tenant  for 
life.    That  is  the  case  now  before  the  court,  and  there- 
fore further  speculation  upon  the  effect  of  a  specific  be- 
quest is  unnecessary. 

It  seems  clear  that  when  a  residue  is  given,  as  such^ 
It  is  to  be  sold  by  the  executor.  The  several  things  are 
not  given,  the  testator  supposing  them  not  worth  giving, 
«9  corpora,  not  knowing  how  much,  or  which  of  them 
it  may  be  absolutely  nccessai*y  to  sell  for  payment  of 
debts  and  pecuniary  legacies.  The  g^ft  is  then  of  the 
nett  balance  of  the  proceeds  after  the  debts  are  paid, 
wliicli  implies  a  sale.  And  if  this  were  not  the  case, 
when  there  is  an  immediate  gift  of  the  residue  after  the 
debts  are  paid,it  must  be,  when  tliere  is  a  limited  use  giv- 
en in  the  surplus  to  one  for  life,  and  then  toanotlier;  for 
then  there  is  nothing  to  shew  that  as  to  the  consumable  ar- 
ticles the  testator  meant  to  give  tlie  particular  legatee  that 
me  whitli  consists  in  consumption,  and  as  they  are  com- 
plicated in  the  same  clause,  with  the  others  of  a  differ- 
ent nature,  the  wliolo  must  go  together,  and  as  a  part 
must  be  sold,  the  whole  must,  and  the  first  taker  have 
the  profit  only.  For  u|Km  the  intention  it  is  taken 
that  the  benefit  is  to  be  divided  between  the  legatees  in 
the  whole  subject,  which  cannot  otherwise  be,  for  if  the 
tenant  for  life  does  not  use  the  perishable  articles,  he 
gets  no  benefit,  and  if  he  does  use  them,  the  legatee  over 
gets  none.  Such  parts  of  the  exceptions  as  relate  to 
these  articles  must  tlierefore  be  overruled.  The  exacu- 
tor  is  proix^rly  charged  w  ith  the  value  of  them  in  tliis 
suit,  and  as  the  widow  had  the  benefit  of  them,  he  wilt 
be  entitled  in  the  settlement  he  will  make  with  her  re* 
prcsentatlve,  to  the  value  now  answered  for  by  him^  as 
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ft  cmKt  ftKftiiNit  the  rhftrieni  tKaiiiiit  hhn  fiir  her  ctMm 
ftold  by  hifli,  fcr  wiiicb  he  has  liy  thn  decision  credit  is 
thifl  rait. 

To  the  rale  tboii  Iftid  down,  sloTefl  are  an  arkniMi-  \ 
ed  ex|irrft«in,  huudrfl  on  tliel^nown  exfiectatinmrfirtesta- 
torn,  and  the  general  undet-standtiig  oftlte  country*  and 
the  iHiofiiKHiiin*  Indeed  the  rranon  of  the  rale  itaeifron* 
atitntea  them  an  exre|ition.  They  are  nf>t  wanted  by 
n«e«  and  if  tliey  are,  that  waate  is  Rii|i|ilied  by  their  is- 
sue, wlilrh  it  ban  long  been  held,  goes  witli  the  remain* 
der.  Witli  reM|iect  to  them,  service  and  not  increana 
is  the  use  of  the  tenant  for  life.  Wben«  thereforoi  tiiey 
are  inclnde«l  in  a  re^iilue  witli  oilier  things,  fliey  are  lo 
be  treated  as  tliey  generally  are  when  left  by  an  intes- 
tate, wit  sold,  an  «itlier  parts  of  tlie  estate,  but  dirided 
amongst  those  entitled,  unless  a  sale  be  necessary  tot 
di'bts  or  distribution, 

Tlie  defendant  William  having  submitted  to  liave  Us 
jrarchase  of  Dave  declsrcd  void  at  tlie  election  of  the 
plaintift  it  would  be  of  course.  But  the  master  has 
chained  the  price  of  him,  (which  is  proved  to  be  a  rail 
otie,)  in  the  acciiunt,  and  it  has  been  paid  in  discliarge 
of  debts,  and  the  plaiiitiffH  have  taken  no  exception  up- 
on that  p«iint,  whirli  is  an  election,  and  binds  tliem* 

The  iTsult  of  these  views  is  that  a  balance  is  found 
due  to  the  executors  as  far  as  the  accounts  have  been 
stated,  and  the  bill  would  be  dismissetl  but  that  the 
plaintiCs  may  wish  a  further  enquiry  u|ion  the  subject 
of  John  Burktim^M  debt  For  that  pur|Mi.se  the  cause  will 
be  retained,  but  if  no  motion  for  further  directions  be 
made  by  tlie  plaintiils,  on  or  befoi«e  tlie  calling  of  the 
case  at  next  term,  the  bill  will  be  dismissed  aiter>iards, 
w  ben  moved  fur  by  the  defendants, 

PCR  CVBIAM.-- OrBEB  ACCOBOUIGl^T. 
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Abigail  M.  Rudisell  v.  Robert  Watson* 

Th6  words  *<  to  ber  and  her  heirs^  proper  use/'  annexed  to  a  legacy  to  a 
married  daughter,  do  not  make  it  a  legai^  to  her  aepaiate  iwe,  beiiig 
probablj  an  ineffectual  attempt  to  secure  it  to  ber  children,  and  not  iii» 
tended  to  defeat  the  right  of  her  hutiband,  and  the  fact  that  the  testator 
uses  different  words  in  legacies  to  his  sons,  is  not  sufficient  to  rebut  this 
presumption,  and  repel  the  claims  of  the  husband. 

Zeiuis  Mexander  by  his  will  declared  as  follows^-* 

'*I  will  and  bcqneaili  to  my  beloved  wife,  Margartt 
**  Jlexander^  my  dwelling  houso  where  I  now  live»with  all 
*^  the  out  houses  and  barns,  during  her  lITe  or  widowhood, 
'^togeUier  with  an  absolute  right  to  two. beds  and  furnU 
'Mure,  &c. -wiiicli  latter,  I  will  at  her  whole  disposal. 

**  I  will  and  bequeath  to  my  daugliter,  Jibigail  M, 
**  RudiseiU  one  black  woman  slave,  Peggy f  and  one 
'*  blflck  girl  called  Retty^  together  with  her  two  beds 
*'  and  rurnituret  and  all  the  liousehold  and  kitchen  fur- 
*Murc  that  I  give  her  ai'ter  she  married:  and  also  the 
^'onc  hair  of  all  my  land  thsit  lies  on  the  east  side  of  the 
^*  road  that  leads  from  Charlotte  to  Seattle's  ford^  all  to 
*^  bo  Tor  her  and  her  heirs'  proiier  usc»  and  the  issue  of 
^*  said  feggy  and  Reliy  in  the  same  way,  the  land  to  be 
''equal  in  quality  and  quantity. 

*^1  will  and  bequeath  to  my  son  Jimy%y  W.AUacanierp 
'*  all  my  tract  of  land,  containing  &c. 

•«  I  \yiil  and  bequeath  to  my  daughter  Hannah  0« 
^^M'ciU  one  black  woman,  named  Sallys  and  one  named 
«*  Z^r/jfy,  together  with  her  two  beds  and  furniture  with 
<*all  the  household  and  kitchen  furniture,  that  I  gave 
**  her  after  she  married,  and  also  the  one  half  of  ail  my 
**  land  that  lies  on  the  east  side  of  the  road  that  leads 
*•  from  Charlotte  to  Beattie's  ford,  all  to  be  for  her  and 
*Mier  heirti'  proper  use,  and  the  issue  of  said  8aU%  and 
**Beliey  in  the  same  way  together  with  their  hires. 

»•  1  also  w  ill  to  my  wife,  during  her  life  time  or 
*^  w  idowlioo<l,  all  my  household  and  kitchen  furniture, 
'Mvith  an  absolute  gift  of  the  best  bureau,  and  small 
*^  failing  leaf  table,  to  be  at  her  disposal. 

<'  I  will  to  my  daughter  MigaU  Mu^UtM,  the  tm  loli 
Vox,,  II.  #58 
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Dst.  1S3S.  «in  Chnrlottoi   whereon  ffilliam  RudiseU  has  built  k 
<*tanyanl.*'  « 

The  will  contained  devises  and  beqiicsts  io  his  son^^ 
wiiich  \v«re  rx|>rfsded  in  general  terms,  viz:  *'l  will 
and  beqiitath,'"'&c.  vf^ithoiit  airy  words  from  wiiirh  nn 
intention  could  be  inferred  either  to  qualify  or  enlarge 
the  estate.  The  plaintiff  by  her  n<^xt  Yriend  filed  this 
bill  seeking  to  secure  to  her  separate  use  one  of  the 
slaves  mentioned  in  the  second  clause  above  quoted >— 
The  dcfefidant  claimed  under  a  purchase  from  lier  hcrs- 
Imnd,  and  tlie  only  question  was  whether  the  testator  by 
his  will  had  secirred  the  legacy  to  the  plaintiff  to  her 
sole  and  separate  use. 

Dcctretix^  for  the  plaintiff. 
Badger  J  for  the  defendant. 

HuFFiir, Chief- Justice.-'Upon  looking flirougli  thts  wfll 
I  am  by  no  means  certain  that  I  can  gather  from  it  the 
iiftention  of  the  testsitor  upon  the  point  involved  in  this 
suit;  or  that  the  construction  I  am  ofiligedy  upon  autiio* 
rity  to  put  upon  his  words,  be  nf)t  ag^iinst  his  intention. 
I  believe,  however,  that  tire  clatm  of  the  wife  cannot  be 
sustained  upon  adjudged  cases,  or  oi*iginaI  pritiripJes. 

At  law  a  gift  of  chattel  to  the  wife  is  a  gilt  to  the 
huffband,  and  under  a  devise,tho  right  of  the  latter  to  be 
tenant  by  the  courtesy,  attaches  in  the  same  manner  as 
if  the  efrtstte  of  the  former  had  accrued  hy  deed  or  de- 
scent. As  a  general  principle,  the  rule  ^of  equity  is  tlie 
same.  Because  ttie  reason  fm*  investing  the  husband 
with  the  property  is  as  strong  in  equity  as  at  law, 
namely,  tliat  he  can  manage  it  better  than  the  wife,  iHs- 
penses  with  the  charges  of  a  trustee,  ami  ought  to  have 
it,  as  he  is  legally  chargeable  with  the  maintenance  of 
t|ie  wife  and  family.  But  in  equity  certainly  there  may 
be  a  scjiarate  interest  given  to  the  wife,w!iich  cannot  be 
at  law.  The  question  always  is,  whether  one  was  in- 
tended  by  the  testator.  A.?  I  just  remarked,  I  under- 
stand  that  ujion  this,  as  upon  most  othei*  questions  u|)on 
tbe/jghts  to  propety,  equity  follows  the  law,  and  thet*e- 
hni  thit  while  a  aeparate  estate  can  by  the  law  of  this 
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oourt  bo  given  to  the  wife,  yet  it  is  not  favored.    The   ^<«*  l^^ 
court  does  not  gather  that  intention  by  a  measuring  costf 
but  only  sustains  it  when  it  is  unequivocal  and  express* 
ed  in  unambiguous  terras*     TIlo  words  <'sc[iarate  uso'^ 
are  ap)N*o|)riate  to  this  purpose..    Ajny  otiiers  may  haye 
tiie  same  effect  standing  by  themselves^  or  in  context 
with  others,  which  express  the  wJioIo  Icg^I  idea  belong- 
iiig  to  the  first — that  is,  not  barely  an  interest  in  the 
wife,  but  the  entire  interest  in  hereto  the  exclusion  of 
the  husband*     Thus  in  cxpartt  Ray^  (1  Mad.  Rep.  199) 
"sole**  was  said  to  be  tantamount  to  "separate,**  but 
oven  in  thai  case  there  were  tliose  other  words  "such  c$i- 
cstate  and  eflfccts  to  be  and  remain  to  the  ao/e  uac^  he- 
ii^t  and  disposition^^  of  the  feme*     So  in  Ilartley  v.  Htirle 
(3  Fes.  540)  Lee  v.  Pneaux  (3  Bra.  cJu  383)  a  trust  to. 
pay  the  profits  "  into  the  proper  hands  of  the  wife,**  or 
to  pay  an  annuity  to  the  Feme  covert,  the  trustee  not  be- 
ing bound  to  see  to  the  application  of  the  money,  but  to 
be  discharged  by  her  receipt*  were  deemed  sufficient*- 
In  the  last  case,  bccaase  as  no  other  receipt  would  dis« 
charge  the  trustee  but  that  of  the  feme,  she  must  bo  en* 
titled  to  receive  it  without,or  against  the  will  of  the  hu3« 
band*.    In  the  former,. becsiuse  evidence  under  her  hand 
must  be  sufficient  evidence  of  payment  into  her  hand  and 
tliercfore  as  the  receipt  of  the  husband  is  not  necessary^ 
Uis  interest  is  excluded.     Here  there  is  no  trust  creatcd» 
but  a  bequest  of  personalty,  and  a  devise  of  land  to  the 
daughter^  all  in  one  clause,  to   wliich  are  added  thcjso 
wordst  **to  be  for  her  and  licr  heii's*  proper  use.**  I  have 
fitund  no  case  in  which  these  or  similar  words  have  been 
considercil  tantamount  to  separate  use.     Tliey  arc  tbe 
appropriate  words  in  deeds  operating  under  the  statute 
of  a^es,  which  are  almost  the  only  species  of  conveyance 
used  in  thij)  State,  and  an  unskilful  person, (such  as  the 
draftsman  of  this  will  certa'>nly  was«)  might  very  natu- 
rally transfer  thrm  into  a  will,  without  intending  to  give 
to  them  any  i>eculiaj*  force  in  this  instrument,  as  demon- 
strative  of  any  meaning  of  the  testator,  but  that  the  de- 
visee or  legatee  should  have  the  absolute  property.     It 
is  tt'ue,  such  words  are  not  necessary  in  a  will ;   and  it 
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Bwj.  itos  h  likewise  true  fhut  we  have  no  right  to  rcjert  any 
^^^^^'^^   words,  but  must  give  eflTect  to  every  one  used.     But  the 
^         question  is  what  effect?    Can  wc  say,  the  testator  meant 
Watmv.  5y  these  expressions,  to  give  a  separate  estate  to  the 
wife,  instead  of  tlie  absolute  i)n>perty,  merely  upon  tlie 
ground  tliat  tliey  were  not  necessary  to  tlie  latter  pur- 
]iose?    The  words  are  not  appropriated  terms  to  express 
either  intent*  since  a  will  does  not  raise  a  use  and  since 
''proper*'  has  not  the  same  meaning  as  '^separate."  I  ad- 
mit however,  that  no  technical  terms  arc  necessary  to 
express  either  intent.     But  yet  it  is  to  be  considered 
whetlier  the  intention  to  create  a  separate  use  can  be 
collected  here.     It  is  argued  tliat  it  is,  because  the  words 
are  unnecessary  and  unmeaning,  unless  they  liavo  that 
eBTcctf  and  therefore  a  different  inference  is  to  made 
from  them,  than  if  found  in  a  deed.    This  argument,  if 
followed  out,  would  carry  us  to  this  extent,   that  every 
pei*sonal  bequest  to  a  married  woman  was  to  her  sepa- 
rate use — for  as  at  law  a  gift  to  the  wife  is  a  gift  to  the 
husband,  why  in  a  will  give  it  to  the  former  at  all,  in- 
stead of  the  latter,  unless  it  was  intended  that  the  for- 
mer, and  not  tlie  latter,  shall  have  the  legacy?     There 
is  a  possibility,  and  even  a  probability,  tliat  sur?j  was 
the  intention.     But  a  possible  or  |u*ob:\ble  intention  will 
Hot  sustain  the  wife^s  claim.     It  must  be  plain  ami  more 
than  a  conjectural  exclusion  of  the  husband.     Hence  al- 
though the  words  might  bear  tlie  construction  contend- 
ed for,  yet  if  they  will  bear  the  other  also;  if  there  be 
an  equal  probability  that  tliey  meant  to  express  some- 
thing else,  namely,  the  interest  devised, and  not  the  uses 
to  arise  on  that  Intent,  the  claim  of  tlie  wife  is  repelled. 
It  is  said,  however,  that  tliesc  words  "  proper  use"  have 
received  this  meaning  in  a  will;  and  Hartley  v.HnrU  is 
relied  on  as  authority  in  point.     I  have  already  remark- 
ed on  that  case.    It  was  a  trust  <*to  pay  the  profits  into 
the  proper  hands*'  of  the  daughter  a  feme  covert      It 
did  not  turn  on  the  word  ^•proper,''  but  iijmn  the  •'jiny^ 
ment  into  tlie  hinds  of  the  legatee ;  and  was  supported 
as  a  separate  interest  in  the  wife,  notwithstanding  the 
omission  of  the  usual  words  <<  notwithstanding  her  co- 
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Tertarr,*'  because  her  rccei|>t  was  nerea^tarily  aj«ufflrtent  1>W5- 
clificliarge  to  the  trustee,  without  her  husband  joining. — 
So  it  was  held  in  Jdnmson  v.  Jlrmilagt^  (19  Ves.  419%) 
that  a  trust  to  pay  income  Tor  ''her  oVvn  sole  use  and  be- 
nefit'* made  a  separate  estate,  but  this  was  on  the  word 
"sole."  A  case  was  cited  tliere  and  in  lamb  v..  Milnes 
(5  Ve$*  517,)  in  which  it  was  said  to  have  be<'.n  decided 
that  the  \vords  **  for  her  own  use  and  benefit,'*  would 
have  been  sufficient,  without  ^^sole."  But  upon  exami- 
nation that  case  n^as  found  to  be  the  other  way»  as  is 
stated  in  a  note  to  Lee  v.  TriemiXn  And  tliei*e  are  two 
subsequent  cases  upon  these  very  words,  ♦'  own  use  and 
benefit*'— fFt/Zis  v.  Sayrts  (4  Mad.  409)  and  ftoherU  v. 
Spicer^  (5  Mad.  491.)  It  is  true  tliat  in  the  former  case 
there  was  a  previous  express  legacy  in  trust  for  the  se- 
parate use  of  tlie  wife;  and  in  tlie  latter,  property  was 
given  by  anotlicr  clause,  to  trustees  for  tlie  wife,  **  not 
subject  to  the  debts  of  the  husband, "  and  the  court  said 
these  expi-ess  separate  piovisions  made  it  clear  that  the 
others  were  not  of  that  character.  But  it  was  likewise 
held  that  upon  the  force  of  the  particular  words  *•  her 
use"  or  **  her  own  use"  in  the  clauses  then  under  consi- 
deration, no  separate  use  could  be  implied ;  for  *'  her 
use"  expressed  nothing  tliat  would  not  arise  without 
them«  and  'Mier  own  use"  meant  no  mt>re.  I  think  no 
person  can  find  a  difference  between  •'herow?i,"  and  *'her 
proper  use."  Upon  authority,  therefore,  this  disi^o- 
sition  even  in  England  would  not,  as  I  conceive,  be  held 
to  secui*e  the  property  separately  to  the  wife ;  much  less 
ought  it  to  be  here,  since  such  provisions  are  uncommon 
among  us,  and  it  may  therefore  be  asserted,  that  when 
intended,  the  purpose  will  be  very  explicitly  ex|H*esscd. 

Upon  the  words  of  this  clause  alone,  therefore,  my 
opinion  ih  decisively  against  the  bill. 

But  upon  this  clause  in  connection  with  the  rest 
of  the  will,  I  admit  the  question  is  more  doubtful. 
The  testator  gives  to  this  daughter  in  the  beginning  of  his 
will  two  female  slaves,  some  articles  of  furiiiture,(which 
be  says  he  gave  her  upon  her  marriage,)  and  a  tract  of 
land^  ^  all  to  be  for  her^  and  her  heirs*  proper  «i0e  atld 
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Dw.  I8S3.  the  iJMne  of  tiieRlaves  in  iht  sanifl  way.*'  Ho  liad  ano- 
^^^^>^'^^^  tlicf  (laugh tei%  Mrs.  JWi/.to  wliom  in  anatlier  clause,  he 
KoDuiLL  g.^.^^  siiiiilai*  propcHy  ojwictly  in  the  same  words.  All 
his  othrr  child rrn  arc  sons,  to  wltom-  he  makes  ili.sposu- 
tions  of  personalty  and  I'ealty  withont  expressing  what 
estates  he  gives  them,  or  using  the  word  •*  heirs."  By 
anolher  clanse,  thci'c  is  a  devise  to  the  plaintiflT  uf 
two  lots  in  Charlotte,  on  which  her  husband  has  built  a 
tan-yard,  without  any  other  wiirds ;  awl  for  tlie  pur- 
pose of  paying  his  debts,  he  directs  certHin  land  anil  the 
residue  of  his  estate  to  bo  sr>]d,  and  give.s  the  surplus, 

after  payment  of  debts  equally  to  be  divided  amongst 
all  his>childi*en  and  his  wile.     By   the   first   clause   in 

tlie  will  the  testator  gves  to  his  wife  certain  lands  fur 
)ife^  and  also  an-  absolute  property  in  some  personal 
tilings,  and  adds  "which  latter  I  will  at  lier  disjiosaU" 
and  in  the  eleventh' clause,  gives  to  his  wife  during  life, 
all  his  household  and  kitchen  furniture,  with  an  abso- 
lute proi)erty  in  t)ie  best  bureau  and  table,  adding  ^*  to 
be  at  her  disposal."  ** 

The  doubt  upon  this  will  taken  altogethei:,  arises  on 
Mie  difference  in  the  terms  in  which  tlie  lots  in  Char- 
lotte, and  the  property  now  claimed,  are  given  to  the 
same  |>ersou.  That  is  increased  when  we  find  the  pro- 
vision  for  tlie  only  reniainitig  dang}it(*r  staled  in  the 
same  words,  while  nothing  like  it  is  said  in  the  devises  to 
the  sons.  This  raises  a  strong  probiibility  tliat  siune 
difference  was  meant  either  in  the  extent  or  nature  of 
tlie  interest  of  the  sons  and  daughters,  anti  as  to  the 
jMN>|)erty  given  t«i  this  daugliter  in  the  two  clauses  by 
which  she  is  provided  for.  The  question  is  whetlier  tiiut 
difTeiTnce  consists  in  raising  a  scjiamte  use.  I  am  not  sure 
tliat  was  not  the  meaning  of  tlie  trstator.  I  incline  to  think 
it  was.  But  I  am  not  sure  it  was.  1  conjuncture  so; 
because  if  he  did  not  mran  an  absolute  gift  in  the  ordi- 
nary way,  tliat  is  the  next  and  most  natural  thing  wc 
dimild  expect  him  to  mean.  Hut  it  will  not  do  to  guesii. 
The  husband  cannot  be  excluded  without  plain  rccordeil 
words,  or  a  necessary  implication.  Hero  *  projier  use' 
Is  applied  in  the  will  as  well   <  to  her  heirs'  as  to  her- 
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seTf;  which  rebuts  the  iilea  tliat  it  was  intenilwl  to  Btc.  WU, 
cnnvcy  the  sense  or  sole  or  separate  use  of  tlie  ^  ife^  ill 
rcK|iert  either  of  her  then, or  any  subs(*queiit'husbani^— 
Th«*  thougiit  which  (lictate<l  the  sentence  may  I  appi'e- 
liencU  ha%'e  been  rather  the  iittei^est  of  the  chilili'en  l)f 
the  (laughters.  To  the  sons  and  the  daughters  lie  ifi«- 
teniled  the  whole  pro|KM*ty,  and  expecting  the  sons  to'bo 
able  to  provide  for  their  lamilies,  ho  does  not  Tetter  tlie 
gifts  to  tliem  by  any  provision  of  his^wn*  It  is  other- 
wise as  to  his  daughters,  and  thei-efore  he  adds*  that 
the  gilts  to  them  shall  be  not  only  for  ilufr  proper  use, 
but  also  for  the  proper  use  of  ^Uheir  heirs**  or  children*: 
wiiich  inteiftion  is  the  more  strongly  to  be  implied  from 
the  superaddifion  of  the  issue  of  the  said  slaves  in  tite 
same  way.  What  way?  Not  to  the  wife,  as  against 
the  husband  ;  for  no  such  provision  couM  be  Hecesaary 
for  that  purpose,  since  if  the  wife  had  the  separwio  es- 
tate in  the  mothers,  slie  wouhl  have  i^  also  in  the  in- 
crease.  But  as  the  words  **  her  he^r^s  proper  use''  were 
in  the  mind  of  tho  the  testator,  ap)>rc)priate  only  to  tlie 
land,  and  sho\\*ed  otilv  that  he  ii»tcndod  the  children  10 
take  an  interest  in  that,  he  feared  that  they  might  iuit 
have  tlie  increase  of  tlio  slaves.  He  savs  therefore  ex^ 
prcssly,  that  such  shall  be  the  case.  I  acknowledge 
that  this  is  not  clear,  and  it  is  true  that  if  such  wii^ 
the  intonti<»n  of  the  testator,  it  cannot  upon  these  worfls 
be  effectual.  For  the  children  cannot  take  undc^  this 
clause,  but  the  whole  vests  in  the  mntlier.  But  wc  are 
staking  tlie  iiiteirtion  of  the  testator,  as  to  tlie  creation 
of  a  se|mrate  estate,  and  therefore  if  tlie  words*  though 
fiYit  efTectiial  for  the  purpose,  were  used  to  a  diflercnt 
end,  they  cannot  raise  the  former  intention.  **  The  Is- 
sue of  the  slaves  to  go  in  the  same  way,''  seems  to  raeto 
make  it  at  least  probable  that  the  whole  clause  up<m 
which  this  claim  is  foun<led,  was  introduced  to  i*estrain 
alienation  by  the  husband  and  wife,  or  by  the  latter 
alone,so  that  the  property  should  go  to  the  issue;  tho  tes- 
tator deeming  it  sufticient  that  the  issue  should  take  by 
succession,  which  would  fall  on  them  if  the  alienation 
was  forbidden*     This  too  is  fortified  by  these  pravisions 
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Dm.  ism,  fur  thenvifr,  tlie  only  other  female  mentioned  in  the  will. 
l¥lierc  llio  testator  gives  to  licr  absolutely  in  terms,  bo 
furtker  grants  in  each  case  liis  |iormission  that  it  may 
be  alienato<l  by  saying  **t»  be  at  lier  dis|M)sai.'' 

U|Nin  the  whole  tiiercforet  altliough  I  think  it  more 
than  |HH)bable  that  the  testator  meant  to  exclude  the 
husbaiHly  I  am  constrained  to  decide  in  favor  of  his 
right,  because  tlie  conclusion  is  not  manifest.  The 
M'ords  in  the  particular  clause,  do  not  themselves  in  their 
natural  sensts  im|K)rt  it  sufficiently.  In  their  context 
they  shew  that  the  testator  may  have  meant  something 
else  besides  a  simple  disposition  in  absolute  prn|ierty 
to  his  daughters^  but  are  not  suiBcieutly  explicit  to  have 
the  effect  on  tlie  one  hand  of  destroying  the  right  of  the 
husband^  more  than  ou  the  other,  of  admitting  the  issue 
as  imrcliasers.  If  the  testator  had  either  or  both  of 
those  intentions,  he  has  expre.ssed  himself  too  defective- 
ly to  enable  the  court  to  control  tlie  o|iei*Htion  of  the 
general  terms  of  disposition,  and  the  bill  must  be  dis* 
missed  with  costs. 

P£R  Curiam. — Bill  Dismissed. 


Elizabteh  Redmond 
Bethuel  Coniv,  Ex'r.  of  Thomas  Wright,  el  aU 

Where  to  a  bill  by  the  neit  of  kin  agtunst  the  exccutore  and  legateci» 
the  laUcr  relie<]  upon  a  former  deer  e,  pronounced  in  a  cause  between 
the  same  plnintifr  and  ihe  ciccutora,  commrnccd  after  thft  legal  est-ite  of 
the  legaUea  was  complete,  but  the  executors  did  not  plead  it,  nor  in 
any  way  rely  upon  it,  the  decree  was  held  not  to  be  a  bar. 

The  plaintiff  in  her  bill  averred  tliat  she  was  the  sole 
next  u(  kill  of  the  testatar  of  ihcdefeudaiit— that  lie  died 
in  the  jear  1816,  possessed  of  a  ituiiiber  of  slaves,  and 
by  his  \\ ill  devised  as  follows:  •'!  give  and  biqucath 
<*  them  (the  slaves)  unto  the  Society  of  Friends  of  New 


^M^fitiiljr  Meeting«or  their  agents  and  tlieir  aucecMorB.  Dn.  laai. 
'*I  hIw)  givo  and  ber|iioatli  all  the  pcPHonal  property  of 
''my  estate  to  the  above  named  black  people,  to  besoM 
'*^iltid  equally  divided  amongst  them.''  The  plaintiff 
averred  that  the  bcqiient  of  the  slaves  to  the  New  Gar* 
den  Society  was  a  bequest  in  tioist  that  they  might  be 
emancipated,  as  the  religions  opinions  of  the  Society 
forbade  its  members,  or  the  Society  as  a  body*  to  hold 
slaves— »that  the  bequest  of  the  residue  to  the  slaves  was 
void,  because  of  the  incapacity  of  the  legatees  to  take, 
and  that  a  trust  resulted  to  her  as  the  ne^t  of  kin,  both 
of  the  slaves  ami  of  the  residue.  She  then  averred  that 
one  of  the  slaves  named  Jim  had  been  sent  out  of  the 
State  to  foreign  parts,  for  the  purimse  of  being  emanci* 
pated.  She  also  averred  that  she  liad  appointed  one 
W%Uk  Wright  her  attorney  in  fact,  to  settle  with  the 
ilefendants ;  but  that  ho  had  greatly  abused  her  confi* 
donee,  and  that  she  had  revoked  his  power.  The  prayer 
was  for  an  account  of  the  prices  of  tlie  slaves,  and  of 
the  i^stdue,  and  payment  of  the  value  of  Jim. 

By  an  amendment  Bliawir  Hnntt  Timothy  Mdnnejff 
Jmuh  Unthaiik  and  Oeorge  Swain^  agents  of  the  New 
Oanlen  Meeting,  were  made  ilefendants,  and  the  plain- 
tiff alleged  that  they  had  received  the  said  slaves  and 
surplus  of  the  executot*s,  and  had  hired  out  the  for* 
mer,  and  she  prayed  the  «ame  relief  against  tliem 
which  in  her  original  bill  9|ie  had  prayed  againM  tha 
executors. 

The  executors  by  their  answer  insisted  that  flie  New 
Garden  Meeting  as  a  bfidy  ]iolitic  could  take  and  hold 
8laves,and  averred  that  believing  the  bequest  to  be  valid, 
they  had  in  August,  1816.  delivered  the  slavesp 
and  paid  over  the  t*esidue  to  the  agents  of  that  Meeting. 
Tliey  denied  notice  of  the  plaintiffs'  claim  until  the  year 
}818,  after  they  had  delivered  the  slaves.  They  stated 
tiiat  in  December,  1817,  IFr^Arprcsented  to  tlteiQadu« 
ly  attthcuticated  power  from  the  plaintiff,  authorising 
bitti  er  his  sttbstitnte,  to  settle  and  compound  with  tlntm 
for  the  plaintiff^  diare  in  tlie  estate  of  flmr  -iostator-* 
«li«t  Wftgkt  appoints  one  BntiglmliB  subMMi^^ail^ 
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Kir.  it3i.  that  ttiey  cftinc  ^'to  a  full  and  fair  settlement  and  cMl« 
^^pi-omise  for  all  the  intei-est  of  the  plaintifT  in  the  estate 
** of  llteir  testator,  for  the  i-ecovery  of  which  the  said 
^^illie  ff right  Iiad  filed  a  bill  of  complaint  in  the  cmn-t 
^of  equity  for  the  county  of  Guiirord'' — and  that  fFrigkt 
received  tiie  consideration  stipulated  to  be  paid  by  ttiein 
upon  the  compromise.  And  they  averred  positively 
that  this  settlement  and  payment  was  niade  without  no- 
tice of  the  i*cvocation  of  his  ]K)wer« 

Two  iiapers  executed  by  B'rightt  dated  the  1  £tfa  and 
14th  days  of  Decemhert  1818,   w«re  filed.    The  first 
was  a  release,  in  wliich  it  W4is  redted  tiaat  **}9Vlie 
**  Wright  o[  &,c,  attorney  and  agent  in  fact  for  Bttieji 
**Redmondf  of  Fayette  county,  in  the  State  o^Kentucky> 
**  by  virtue  of  her  power,  investing  me  witli  all  right,&c» 
*f  have  i*emi8ed,  &c/' — 'this  was  signed  and  sealetl  by 
Wright^  without  the  addition  in  any  way  of  the  name  of 
the  piaintiflT.     The  other  was  without  a  seal,  was  sign** 
ed  by  Wrig-hi  alone,  without  refeiTiicc  to  his  princi|ia], 
and  acknowledged  the  receipt  of  450  dollars  as  a  con- 
sideration of  the  compromise.    T^io  last  was  relied  on 
as  a  bar  and  was  filed  as  an  exhibit  to  the  answer.  The 
first  was  proved  by  the  deposition  of  an  attesting  witness. 
The  answer  of  the  agents  of  (he  New  Garden  Meeting 
set  forth  at  large  the  religious  belief  of  the  Society,  and 
insisted  that  as  a  Society,  they  could  take  and  hold 
slaves.     Hicy  admitted,  however,  that  slaves  held  by 
the  Society  were  not  worked  for  its  profit — but  that 
the  money  realised  from  their  labor  was  deemed  by  the 
Society  a  fund  to  be  held  in  trust  for  the  slaves,  and  to 
be  used  for  their  spiritual  and  temporal  advancement. 
They  charged  that  the  plaintiff  •Mieretofoi-e  pi-eferred  in 
^  this  court  her  bill  of  complaint  against  the  executors 
''  of  Thomtis  Wright  for  the  same  causes  of  complaint 
•<and  relief  sought  in  this  bill,  and  that  after  full  ron« 
<*Bideration  of  the  claims  of  the  resjiective  parties,  and 
'^for  the  pnr]M>se  of  finally  disposing  of  and  adjusting 
*'<  all  matters  in  litigation  and  equitable  consideration  in- 
/*  volved  tiherefar,  the  said  controversy  and  suit  wa* 
^  eomfmnised  bj  the  parties  at  and  for  the  flwrn  of  490 
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**-doHar«,  Tvhirli  was  paid  by  the  said  execntors  to  flie   ^■*'  *•••• 

♦<»aid  iilaiiitifT,  by  her  attorney  duly  authorised' and  era-  ^"^^^^^^ 

*♦  pawei'cd,  to  wit:  one  IFt//ie  WHghU  who  as  agent  and       ****** 

*•  attorney  managed  and  cond'iictcd  tins  said  suit;  and     CaFn». 

'<  Tor  which  said  sum  paid-as  aroresard,  the. said  W*W.a4- 

**toniey  asarorcsaid,  released  and  convm'cdtothcsahl 

^  executors  all  the  title*  iiiterost  and  claim  of  the  said 

<<  plaintifTiii  and  to  the  estate  of  the  said  testa tor^  and  that 

<<in  pursuance  or  the  said  compromise  made  as  aforesaidy 

•*  adecreo  of  the  court  of  equity  for  tli'e  county  of  Guilford 

<*  was  duly  made  at&c.  iikthe  following  woisils  to  wit:  Tlie 

^*  plaintiff,  by  her  attorney  in  fact,  W.W.  having  sold,  and 

^assigned  aniFreleased  all  her  right  and  interest  in  the 

♦*  slaves  and  other  profwrty  of  Thomas  Wright,  dcc'd.  tB 

**  the  defendants  in  consideration  of  four  hundred  d^  Rftj 

^dollars  paid  to  him.    Bill^  dismissed,  each  party  pay^ 

^'ing  their  own  costs/'  and  they  prayed  the  full  bene- 

At  of  this  decree,  as  if  it  had  been  specially  pleaded. 

The  release  and  conveyance  mentioned  in  the  answer 
was  tliat  above  stated,  filed  by  the  executor?.  These 
defendants  exhibited  a  copy  of  tlic  former  bill  and  decree^ 
which  fully  supported  their  answer  and  plea,  ftcpticar* 
tions  were  taken  ta  tlicsc  ans^vors,  and  the  proofs  filed 
w-eve- very  voluminous.  A  condensation  of  them»  is  unt 
necessary,  as  they  are  stated  in  the  several  opinions  de« 
livered  in  the  progress  of  tlie  cause.  It  was  argued  at 
great  lengtli  at  June  term,  1831^  by  Iftn^on  for  the 
pbuntiiT,.  and  by  Oazlon^  Mish  and  Mauknhall  for  th^ 
defendants,  wJien  the  following  opinion  was  delivered. 
The  cause  was  not  then  reported,  as  the  pa|iers  were* 
sent  to  the  court  below,  before  it  could  bo  stated. 

RuFFiK^  Judge.— The  general  question  upon  the  valid*  A  beoaott  of 
Uy  of  the  chaiity  ci-cated  liy  this  will,  was  not  muchar-  pul!j^  of  ^llT 
gued  in  this  oaise.  I  |H*eBunu»  the  counsel  considered,  as  mancipation,  ii 
the  court  does,  that  it  is  not  open  to  discussion.  Qualified  kmIu  to^  the 
emancipation  of  the  kiiid  set  up  by  the  answer,  and  a*zt 
]n*oved  so  distinctly  by  the  member  of  the  society  of 
Friends  who  has  been  examined  to  it,  stands  upon  the 
suroc  ground  as  a  bequest  directly  for  that  purpose.— 


4M  B^iriTT  cAMt  Awnmn  asd  ranxMurBe  nr  tu 

IM.  itik  Howerer  pmwewortliy  the  motive  fiir  Accepting  utich  a 
trust,  or  however  bencToleiit  the  Mill  of  the  dcNior  mnj 
bct  it  cannot  be  supported  in  n  court  orjustice^    A  stem 
necessity  arising  out  of  the  safety  of  the  commonwealth 
forbids  It.     Haywood  t.  Craven^  (2  Law  KrpoM.  557) 
and  ffuckaby  v.  Jones,  (S  Hawks  120,)  are  leading  cases; 
the  one  a  direct  declaration  of  the  purpose  of  cmancifiiH 
C^mm^!^y^  tion ;  and  the  other  of  one  collected  by  the  court  from  the 
ttood.  (2   i'M  terms  of  the  will.    They  were  followed  by  the.  Tnwtef 
Mi^Z^.Jon^  ^  ConUninea  8odely  v.  H/cfcinson,  (  l  Dev.    189«)  and 
rs  ifaufc.  120.)  Stephens  v.  Ely,  (mute  1  vol.  493,)  which  leave  no  part 
t^  ▼.  JHekinMan]  of  the  ground  unoccupied.     The  ffiriner  was  on  a  convey* 
^*^*f^^'JJ^)  ance  to  the  Fi-iends  for  the  same  purpose  designated  ia 
(ante  1  ««/.  p.  ^19  bequest ;  only  this  is  stronger  because  here  is  a  be* 
491,)  tpprovcd«  ^y^g^  to  the  slaves,  which  shows*   on  the  will,   that  the 

testator  meant  emancipation.    That  is  not  an  odious,  bat 

it  is  a  dangerous  and  unlawful  s|)ecies  of  mortmain  ;  and 

a  trust  results  to  the  next  of  kin,  where  there  is  no  re* 

aidiiary  clause. 

An  uMtruiDMit      Several  bars  to  an  account  are  set  up  here.    The  first 

release,  but  not  ^*  ^^^^  ^^  ^  release,  which  is  relied  u|Km  in  the  answers 

under  le^,  can-  ©f  the  exccutors  and  also  of  the  trustees.    Thai  annexed 

not  be  pleaded  .      ^  ,...*.... 

MS  bar.  to  the  answer,  and  said  to  be  a  co|)y,  bearing  date  the 

I4th  of  December,  1818,  is  not  a  release  fn»m  any  body, 
not  being  under  seal.  And  it  might  perhafts  be  prosier 
to  exclude  any  other,  because  that  and  that  alone  is  re« 
lied  on  in  the  answer.  But  the  reading  of  the  original 
proved  by  HvbbanU  and  bearing  date  the  12th  of  De> 
eember,  1818,  was  not  objected  to,  and  will  therefore  be 
consideiied  by  the  court. 

imitt°a<^  in^the      Neither  of  them  can  avail  the  defendants  because  nei- 

"*V?di)aL^  da  *'*^*'  '**'  executed  in  the  name  of  the  principal.     It  is  not 
<reedexccutcd  material  in  what  form  the  deed  be  signed,    whether  jI. 

oin'^wme^nd  ^'  ^^  ^'  ^'  ®''  ^'  ^'  *"'  "^^  ^  provided  it  apiiear  in  the 
aahiiprope'ract  deed,  and  by  the  execution  that  it  is  the  deed  of  the  |win- 

^*principal      ^P**'*     ®"^  ***  "^"^*  appear;  and  the  cases  cited,  put 

that  beyond  doubt.    To  tliem  may  be  added,  Combers  case, 
(d  Sep.  75.)    Fi^ntisy.  Smallf  {Ld.  Baym.  1418,)  and 
Iflniey.  Cnyler,  (6  T.B.  176.) 
•Ail  a  positive  bar  then,  these  papers  are  nothing. 


eovBfr  at  .wi««i»eA«M4Vi^ 


The  J  do  not  mention  amy  ftnm/if  money  pftid.    Bttt  the        Pw*ti3a. 

answers  state,  that  money  was  paid,  namely,  the  sum  n( 

four  hundred  and  fifty  dollars ;  but  Nnbhardf  the  sub* 

scribing  witness  examined  by  the  defendants*  says  that 

the  sum  agreed  on  was  S  300,  of  which  only  part  was  paid, 

a  note  being  given  Tor  tho  I'csidue.     A  question  has  been 

made  on  this,    whether  the  payment  to  9¥Hght  was  good 

fiinrc  his  power  was  revoked,  and  fliefMiiites  bad  notice 

of  the  revi»ration.    l^lio  court  would  not  declare  that 

fact  were  it  in  tlie  least  doutitful ;  but  leave  it  to  arise 

on  the  mastet*'s  re)N>rt,  up<»n  his  allowing  or  disaliowiHg 

the  sum  paid  to  Hrightj  as  a  payment  to  tlie  plaintiK 

But  it  is  positively  awiirn  by  8cif(U  that  he  gave  notice 

of  the  new  power  to  Swnin^   who  made  the  agreemenf 

for  the  executors  with  Ifright^  and  through  whom  the 

money  was  paid*    He  is  sup|>orted  by  the  testimony  of 

Dravghnf   ^ho  says  that  when  he  came  to  see /TrijrW 

next  day  at  Greensboro',  he  heard  of  the  revocation,  and 

told  ff right ;  and  that  he  had  before  seen  the  delenilant 

Cirffin^  and  been   told  by  him  that  he  had  seen  John  C* 

KcdmontU  the  agent  appointed  by  the  second  fioweKani 

had  a  conversation  with  him  respecting  the  suit  $  thougli 

lie  did  not  say  tliat  lie  told  him  of  the  second   iiawen 

From  this  it  seems  certain,   that  the  powor  to  the  son 

H'as  at  the  place,  in  the  imssession  of  8ooit ;  and  no  coii« 

ceivable  treason  can  be  assigned  why  he  or  the  son  ahouU 

conceal  it,  while  the  compromise  was  going  on,  and  die* 

close  it  immediately  attorwards.   The  court  must  there* 

'foi*e  take  it,  that  the  revocation  was  kntiwn  to  Swnin^ 

mho  was  the  agent  in  the  business,  and  consequently  to 

the  executors;  and  declaim,  thai  the  payment  was  iHaile 

by  the  executor!;^,  or  on  their  behalf,  in  their  own  wrong. 

If  this  were  tmt  so  it  certaini  v  could  not  be  set  un«  but  ^y^^^  ?^ 

msni  QV  a  tni^ 

as  a  satisfaction  fro  tanto.  A  payment  of  a  less  sum  is  not  tee,  to  nit 


a  satisfaction  for  a  greater  then  due,  even  at  law.  Much  ^^  ^vl^tr^wHf 
less  does  a  payment  by  a  trustee  of  a  part  of  the  fund  circum*t«Bcc% 
belonging  to  a  cestui  que  UusU  extinguish  the  right  to  the  chlrf^^  *^  the 
residue.     Here  besides  the  slaves,   the  plaintiff  was  en-  tJJua. 
titled  to  moi-e  money  than  was  i-eceived.    But  it  is  un« 
necessary  to  pursue  this  point ;  because  even  the  arnii 


^M.  IMS.   mH\  Afifed  wAsi  Tmf  a  pnyinent  to  the  ptftintiflTi  for  want  nf 

^■^"^^^^  auMif»ritjr  in  Wright  then  to  i-creive  it. 

ItcnMovn  ii  jj^  liowevcr  ciHitrnileil.  tliat  a  ilerrcc  pronounrod  in 
CmtwTtu  a  rornier  raiiac,  hpought  hy  thd  plaintiff  against  Tn/*- 
jl^  and  otJiers,  th«  cxecutcirsof  Thonifit  JVmglU^B  will,  is 
a  bar  to  this  ftiuh  It  in  not  pleacUni  hy  eiHier  of  the  ilo«> 
ftMulaiita.  Nor  in  it  relied  on  in  tiie  answer  of  tiie  exfc«> 
utor!k  But  it  ia  bniughl  foi^vayd  in  the  answer  of  Iha 
trastees  of  the  Quaker  a(»ciety  to  the  bill  as  amended,  so 
as  to  noiakc  tl»ein  |»artiea.  And  the  transcript  of  the  fii*st 
auH  has  been  read  in  evidrnce«  From  thht  i^  ap^ieara 
Ibnt  a  bill  was  filed  in  February,  1818«  by  thLs  same 
irialtitiflTfor  an  account  of  Thomof  Wrigjits  {lersonal  es» 
tate  against  his  exA*cu4.oiM,  \vb>  arc  also  part  of  the  de« 
fimdants  in  this  suit.  There  were  no  otJif*r  defendants 
but  tlie  escerutors*  No  answer  was  put  in  ;  and  af^jer 
tha  compnmuHo  befot^  spoken,  viau  at  April  term,  I8ldy 
ilie  entry  in  questtoti  appears. 

It  has  been  obji'ctediby  the  plaintiff,  that  this  docs  not 
-bar  aa-  a  dect*ee  ;  because  it  does  not  profess  to  be  the 
aet  of  the  court,  oa*  to  be  iounded  on  the  ments^but  that  of 
WiUit  Wright  himself,  after  tlie  revocation  of  his  powei^ 
in  execulimi  of  his  agi-eemcnt*  Perha|is  if  strictly  con- 
•teued  it  might  be  held  so«  and  therefore  only  obligator 
vy  as  an  agreement  But  I  believe  tlic  decree  is  cleai** 
ly  removed  out  of  tlie  case,  u|>on  other  and  more  gener- 
al prijicijiles.  A¥hcn  a  former  decree  is  picadetl  and 
relieil  on  as  an  absolute  bar,  propria  vigore,  it  must  be 
a  depree  determining,  the  very .  point  in  a  suit  betwcciv' 
tlie  same  |mrties.  This  is  the  case  at  law,  and  hence  a 
jndgment  against  A  is  not  evidence  in  a  suit  against 
A.  and  anotlier.  In  equity  there  may  be  this  dif* 
fereiuT  :  that  as  the  liability  of  the  several  defend- 
ants  in  tliis  court  may  bo  several,  the  introdu'^lion^ 
of  a  new  party  in  a  second  suit,  shall  not  {irevent  a  foi*- 
mer  decree  from  protecting  one  of  the  defendants,  who 
is  called  in  question  a  second  time,  for  the  same  matter. 
For  as  to  that  matter,  the  parties  ai'e  the  same.  But  a 
decree  in  favor  of  one  cannot  protect  another,  who  was 
not  a  party,  unless  be  be.a  privy.     And  indeed  a  stran- 
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grr  thus  iirtroduced  cannot  ufie  the  decree  at  a1l«  a«  mc\u    •««•  IW* 
berauHC  it  cannot  be  used  against  Iiim.    I  will  not  aay 
that  the  exccutorsniiglit  not  have  relied  on  thinan  a  for* 
mer  decree  ;  but  the  utiier  dercmtantfl  camiot  set  it  up*      C*fri»* 
because  tliey  are  not  bound  by  it,  being  neither  party 
1HM*  privy.     Indeed  in  tliis  very  case,  they  have  objected 
to  the  reading  of  a  deposition  taken  in  the  former  Huitt 
upon  thi«'  ground,  and  the  oiyer.tion  was  suAtnined.    T4ie 
reason  is«  if  they  had  been  defendants  befi>ro«  tlie  decree 
might  have  been  different,  because  other  evidence  miglit 
ha^e  been  oiTi'i-ed*     (1  Phil.  Ev*  250f  SrSZ,  where  tiie 
oases  are  collected.)    I  am  now  speaking  of  the  decree 
<y)erating  as  being  an  adjudication,  and  not  as  founded 
on  a  compromise;  in  which  last  case  it  may  be  used  by 
any  body  as  evidence  of  ^he  fact  of  .satisfaction*    The 
privity  between  the  executors  ami  the  s'lcit-ty  did  nut 
then  exist.     It  never  d^d  extend  to  anything  but  the 
slaves,  for  the  residue  is  not  given  to  the  society*  but  to 
the  slaves,  and  ttie  bequest  was  merely  void.     Then  as 
to  ihe  slaves,  they  were  delivered  ov^r  on  the   16tli  of 
August*  1816«  to  the  trustees  of  the  Quakers,  hs  alleged 
in  bo(b  the  answers  in  this  suit.     There  Is  a  privity  be*- 
tween  trustees  and  cestui  que  trusts  as  lf)ng  as  that  r«la* 
ticMi  continues  ;  and  a  legatee  is  bound  by,  and  can  avail 
himself  of  a  judgment  or  decree  for  or  against  the  cxec« 
utor,  while  the  trust  is  open,  and  the  funds  in  the  hands 
of  tiie  executor.     Bot  after  the  trust  estate  is  conveyed 
to  the  cestui  que  trust^ov  the  legacy  assented  to,  and  the 
property  delivereil  to*  the  legatee,  there  is  no  further pri« 
vity.     The  legal  estate  is  in  the  legatee  himself.     A  suit 
then  against  the  executf»r  founded  on  his  acts  or  breach  . 
of   trust,  does    nut    affect    the   legatee,    who    claims 
above  it,   and  by    a    legal    title   prior    to    the    in- 
stitution of  the  suit    When  the  privity  is  destroyed^ 
the  consequence  necessarily  follows,  namely,  tliat  as  a 
stranger,  he  can  neither  be  benefited  nor  injured  by  a 
decree  in  a  suit  against  the  executors.    For  Uio  estop* 
pel  of  re»  judicata^  like  all  others,  must  be  mutual.** 
Here  tlie  trustees  of  the  society  did  not  come  to  the  C9« 
iate  si  nee  tlie  former  decree,  nor  pcUientc  lit4 ;  but  Mtsgp 


tlie  former  unit  wafi  infitituted*  And  m  to  the  money 
arisWig  ri*f»m  the  penslmhle  estate,  tliat  was  iiaid  over  to 
them  \\  ilhoiit  any  piTteiire  of  right,  and  f hert^fore,  tlioiigh 
paid  alter  the  first  suit,  it  must  be  ronsidci*ed  as  remain- 
ing. Tor  the  |iur|Kises  of  this  suit,  in  the  executor's  hands. 
The  next  consideraticm  is,  whether  the  decree  pniteds 
the  executcirs  themselves — that  is  conclusively.  Hiey 
have  not  relied  on  it.  Can  an«>tlier  set  it  up  for  them  ? 
Or  when  not  relied  on  as  a  positive  bar  in  thepleadtngSf 
but  oHerefl  in  evidence,  is  it  not  open  to  an  investtgaf ion 
of  Hie  merits  oftt^e  demands  determined  in  it.  At  law, 
a  fiirmerjudgment  is  conclusive  :  but  to  make  it  so  it  must 
bie  pleaded  (if  tlie  ;mrty  have  an  op|mrtunity«)  as  an  es« 
toppel.  And  if  it  be  not  pleaded*  the  matter  is  at  large ; 
because  the  party  may  think  that  he  can  do  better  than 
he  did  before.  {Vooght  v.  Winch  2  Barn,  f  Jild,  662.) 
Bei*e,  the  executors  may  have  been  conscious  that  tlie 
decree  was  obtained  by  collusion  with  fVilUt  WrigMt 
the  irmoved  agent,  (as  it  was  certainly  entetTd  after  no- 
tice of  the  eevocation  of  his  power.)  and  not  willing  to 
litigate  it«  and  to  have  chosen  to  rest  their  case  upon  its 
merits.  It  is  not  for  amither  to  piTvent  that  Again:  the 
plaiNliir  miglit  have  disniissed  that  bill,  upon  the  disrcir- 
rry  that  the  Irgal  title  of  tlie  slaves  had  passed  by  the 
assent  to  the  legacy,  because  she  did  not  choose  to  take 
a  personal  deci-ee  against  the.  executors  who  migbt  be 
insolvent*  or  because  she  wi.-hed  to  i*Gcover  tbe  fl|)C« 
cific  chattels.  She  may  follow  the  property ;  and  a 
bill  for  that  purpose  is  not  barred  by  a  previous  bill 
against  anotb'r  person  through  wliose  hands  It  has  pass- 
ed, unless  the  privity  lh(*n  existed.aud  unless,  at  any  rate, 
h  appear  that  in  the  first  suit,  tfie  right  to  the  chattels  bo 
the  %'ery  point  decidi  d.  Both  because  there  was  no  pri- 
Tity  between  thes<*  two  sets  of  defendants  at  the  time  of 
tlie  filing  of  the  former  bill ;  and  because  new  matter, 
that  is,  a  right  to  specific  relief  against  another  person, 
aot  a  party  before,  uptm  a  state  of  farts  not  brought  for* 
m'arri  in  tlie  first  suit,  that  decree  does  not  bar  this  suit, 
Btft  if  it  would  have  that  effect,  it  wouM  extend  only  to 
Ae  persons  in  w^hose  favor  tiiat  decree  was  pronounced^ 


ifrpiM  M  hj  (kmi.    Tktj  1mi¥*  waived  «Im  ^HTf  ind   Qi»»iWir 

have  ftfctecl  to  Iiave  a  decision  iqion  the  iiierit$i  aa  waU 

they  mayaf  Ihpy  wiab  to  asaaaia  aiijr  appeamnce  of  latr« 

nesfl  asi  between  the  other  partiee.  They  ought  ttt  deair^ 

that  Uie  right  should  preYail  between  tiiem ;  and  lilere^: 

fotie,  very  properly t  left  the  caae  open  to  a  deeiaion  of  ii^ 

As  it  would  be  enough  for  thea^  that  they  delivelreil  thw 

legacy  bona  jEdf « tliey  iNigli  t  not  to  attempt  to  ooncludft 

tlie  true  owneryif  she  be  aucby  from  recovering  back  tlMijI 

wiMcb  Uiey  delivered  over  by  mistake* 

Aa  the  case  atanda  then  upon  the  pleadiagSf  the  fbi^ 
Bcr  decree  (if  it  be  one)  does  not  prevent  this  salt  |^ng 
on.  The  former  defendants  submit  that  it  altalK  Thlr 
new  defendauts  cannot  forbid  them.  And  tlie  new  de« 
fcudauts  cannot  avail  themselves  of  the  procaedingSt  af 
Sttclit  in  a  former  suit,  to  which  they  were  not  partkH 
ni>r  privies. 

It  is  next  ohjectedt  that  the  plaintiff  haa  ifot  ahawn  vrpsuebaikf 
herself  next  of  kin  of  the  testator.  It  is  common  ttf  dl«  ^^iS'^Jj^^ 
rect  an  inquiry  to  ascertain  who  are  next  of  kin  ;  ind  doetan  cundn* 
the  bill  would  not  be  absolutely  dismissed  on  tlie  hearing  J^^^il 
U|ion  that  ground^  where  tlie  relation  hi  not  denMid»  thftt^  Cmi»^  will 
though  not  admitted  in  the  answer.    But  hem  then*  ia 


prima/aeie  evidence  in  favor  of  tlie  plaintift     The 
tutor  had  no  issue ;  nor  is  any  parent*  or  other  hrothef 
or  sister  shown.     The  plaintiff  allegeSr  that  aha  h  iai« 
sister,  and  resides  in  Kentucky.    Her  residence  ia  pro* 
ved,  and  tliere  is  no  evidence  tliat  another  of  her  nama 
lived  there.     It  is  proved  by  a  witness  that  the  teatatof 
said  he  had  a  sister  living  in  Kentucky*  by  the  nama.  of 
tlie  plaintiff,  and  that  he  corresponded  with  her  husband; 
and  s|Nike  of  no  other  brother  or  sister.     And  iiirthert 
In  both  the  letters  of  attorney*  she  recites  her  relathm» 
ship,  and  upon  the  faith  of  that*  and  other  infonaatioii 
acquired  by  tlie  defendants,  probably  from  WUUwIFrigU^ 
(who  was  a  relative*)  they  treat  with  tyrighl  aa  her  a^ 
gent  for  the  whole  eatatOb     After  tbist  the  defendanta 
cannot  say*  she  ia  not  to  he  presumed  of  kin*  at  all 
avait%  .until  upon  rnifairy,  if  th^  dsftiidmiia  lik  htf  i^ 
Uw  contrary  ahaU  appMr. 
Tai;.  IL  •eo 
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9b«.  itK       A«i«lker  fvoitim  of  wmie  dWculty  was  tMChed  mi  ml 
iht  bar,  whick  the  court  will  not  decMe  witltout  fuHlier 
argwnent.    It  is  wlietlier  the  trstatoi^s  widow  i«  cnti- 
Htd.     Cioarly  she  was  not  against  the  charity,  milma 
ike  dissented.    Thence  the  argument  arisc^H  that  she 
eannot  say  she  was  .not  to  have  a  part  only  in  fa- 
fM*  of  the  trustees;  but  Aat  under  our  act  «>r  Assembly 
Ike  legacy  is  a  satisraction  oF  her  whole  claim  on  die  es« 
trts^  because  the  testator  must  be  sii)ffK>sed  to  make  the 
keqoecit  in  reference  to  lier  rights.     On  the  other  haail, 
Ms  bdng  a  legacy  which  fatls  for  its  iliegalHy,  M  may 
be  said  that  intention  is  out  of  the  case  altogether ;  for 
if  the  intention  firerailed,  both  the  widow  and  ttext  of 
kki  would  be  equaily  includeil*      it  becomes  a  case^ 
whert  the  Uew  disposes  of  the  fiind,  because  in  the  case 
ttmt  has  kappened,  no  intention  is  to1>e  collected  either 
way;  and  when  the  law  distributes,  there  -is  but  one 
mile, which  is  the  statute.     Possibly,  fhero  may  be  a 
dtstinction  between  an  undisposed  residue,  anil  that  of 
a  legacy  (hiling  as  this;  and  possibly  too^  the  art«f 
irt4  may  bar  her  right  in  both,  as  she  did  not  ct^ssent. 
The  court  inclines  to  let  in  the  widow;  but  it  is  too  gene- 
ral a  question  to  be  decided,  having  the  widow's  rcpre- 
sentative  before  the  court,  and  without  full  argument. 
U  will  be  left,  therefore,  to  be  considered  of  by  tke 
flafaiturs  counsel. 

'  A  motion  was*  made  on  that  side  to  remit  the  ciijise 
Ibr  amendment  in  another  particular;  and  if  tliey  deem 
R  expedient,  on  tlifs  point,  to  malcc  the  widow's  repre* 
sentatire  a  party,  the  case  may  go  baeic  for  tliat  purpose, 
as  we  do  not  wish  to  conclude  the  qaesticm  unless  the 
case  is  put  into  such  a  shape  as  will  allow  a  full  hear* 
Ing  to  the  claims  of  the  widow.  But  if  the  plaintiff 
chooses  to  bring  on  a  final  hearing  here,  relying  upon 
ker  exclusive  right,  she  may  do  so,  at  the  risk  of  hav- 
ing her  bill  dismissed  for  want  of  all  proper  parties, 
In  case  the  court  shouM  think  the  widow  entitled. 

« 

Bail  Cusi Aif«~Declare  the  be|aeBt  tif  the  slaves  to 
Ike  New  Garden  Meeting  to  be  ine|(al  and  void,  and  that 


•r  the  ipesidfie  to  the  riavM  to  b«  also  Tddf  for  want  of 
capacity  in  tlie  slaves  to  take,  and  that  a  trust  of  tho 
slaves  and.  reshhie  results  ibr  the  next  of  kin.  Declare 
further  that  Ihe  letter  of  attornej^  made  bj  tlie  Qlaintiflr 
to  WiUU  fFright  was  revoked  on  the  1st  day  of  Octobert 
iSlBt  and  that  the  defendants  had  notice  thereof  before 
making  the com||tsoDiise  with  Wrightf  and  thattlierefore 
the  plaintiff  is*  not  bound  by  the  payment  alUsged^  to  bf 
made  to  hinb 

Declare  also^that  the  decree  i^elied  on  in  the  answer 
of  the  sgentsydoes  not  bar  this  suit  against  tlie  the  exe* 
eutorsi  because  they  have  not  ])leaded  the  same  nor 
apfiied  upon  ft  in  tbm*  aoswers  as-  a  bav^-^and  that  it 
4o$9  not  bar  tUs  suit  against  the  other  defendantSf  be* 
eause  tliey  were  not  parties  to  the  suit  in  which,  it  wan- 
|irenoaiiced,and  because  the  executors  wei-e  notatthetifne* 
the  said  decree  was  iMuleyjior  thereailcr^  trustees  for  the 
ether  defendants,  nov  otherwise  privy  to  tlien. 

The- minutes  tben  directed  an  accoftnt,  and  gave 
Ike  piaintiflTan  election  to  have  the  cause  remanded  to 
the  court  below,  witk  liberty  to  make  the  wib  of  the 
testotor  a  party » 

Upon  this  order  ttie  plkintiff  elected  to  have  the 
cause  sent  back  to  GuiMbrd,  where  he  made  the  admiui^ 
iitrator  of  the  widow  a  iNirty.  It  appeared  that  she  diei 
a  fow  days.after  tbe  testator,  without  having  entored  her 
dissent  to  the  will,  by  whiclk  she  took  both  land  and 
riavee. 

Tlie  master,  duriag  tlie  time  tiio  cause  pendefiii  the 
eenrt  below,  made  bis  report,  in  which  he  charged  the 
defendants  jointly,  witli*  tile  nett  residue  of  tiie  eetato  of 
the  testotoi^  41 6  95  delbuni,  and  interest  thereon:  with 
Hie  value  of  four  slaves,  which  had  been  carried  to  dis* 
tout  States,  and  interest  tiiereon — together  wUkthe  an« 
nttsl  value  of  alt  tlie  other  slaves  and  interest  thereon  - 
amounting  in  tbe  whole  to  3,d2 1 .  74r  dollars^ 

The  cause  was  removed  to  this  court  again,  at  Juue 
term  last,  when  the  defendanto  excepted  to  tbe  report : 

1st.  Because  the  master  had  disallowed  tbe  payment 
to  WrigM. 


m^nm  mim  Mmmnm  ami  MMMHMMvsvsrma 

td.  Because  he  fied  chtif;^  thm  with  tiie  rft1«e  of 
Uaves  which  had  been  r^movedt  and  intrreat  tiieiTon« 

Sd.  Because  he  had  charged  them  with  intereat  upon 
the  annual  vahie  of  the  slaves. 

In  suppoK  of  tiieir  llrst  cxceptiont  the  defendants  AM 
m  petition  to  n*hear  so  much  of  the  order  made  at  Juno 
lermy  tsai,  which  declared  that  tlie  payment  to  WrigU 
bad  been  made  alter  notiee  to  the  defendatita  of  tho  re* 
▼ocation  of  his  power. 

Jftuhf  ^  JUndemhaU  for  the  delbndants. 
WimtoH  for  the  plaintiE 

BfrmiTt  Chief- Justice.— -The  maater  hariHg  maile  a 
icport  under  tlie  reference  ordered  at  Juno  term,ia5l«ti 
which  the  defendants  having  ezcepledt  the  cause  haa  beet 
again  brought  on  upon  the  repoK  and  esceptiona,  airf 
a»  the  motion  of  the  plaintiff  for  farther  dirrdioiii^ 

The  report  finds  the  balance  of  the  proceeds  to  the  per* 
oonal  estate^  exclusivo  of  the  slaves,  to  be  ft4 1 6  9^  on 
airhich  interest  is  computed  from  April*  IB2U  that  be* 
|ag  the  time  when  the  executors  stated  and  returned 
their  account  current.  Tlie  master  finda  titat  this  sum 
la  not  now  in  tiie  hands  of  tite  executors»  but  was  jmJd 
to  tlie  other  defendants,  the  trustees  of  the  socirty  of 
Friends,  or  bjr  their  order»  and  was  In  fact  applied  in 
pajing  the  sum  agreed  to  be  given  upon  the  oompramlua 
made  with  milit  tFrighL 

To  the  whole  of  tiiis  charge,  both  the  executors  and 
the  trustees  except;  the  latter,  because  the  money  waa 
BU'er  in  their  hands ;  and  the  former  berauso  it  was 
paid  with  the  privity  of  the  trustees,  and  on  their  bet 
hall^  in  good  fiiith  on  the  part  of  tlie  executora,  under 
the  belief  that  it  belonged  to  the  society  as  owners  of  the 
sla!ves,aiid  that  WriglU  was  the  agent  of  the  plaintiK 

The  report  also  finds  that  in  iSlfi,  the  executed  da» 
livered  all  the  slaves  to  the  trustees,  and  that  in  1819^ 
auo'of  the  slaves  was  seat  out  of  the  State  to  porta  un« 
k»oflr%  or  was  permitted  by  thedefmidmitto  go»SQ  that 
thoplaiptiff  cannot  now  get  the  possessioii  of  him,  and 
that  pending  this  suit,  viz.  in  1895,  three  otbera  of  them 
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WW  in  lito  winiifr  iieiiA  or  pmnftteil  l»  gii  nrnmfm 

The  VMUitor  chiivgni  (lie  defendimts  with  ik^  vmiae  oC 

IhoM  fiUvem  as  oT  tiio  time  tlu^jr  wci'e  sent  awajr«  aiid 

vitli  intercut  (mm  that  tine;     He  alwi  cliargea  tlien  witk     Cuti». 

fNMonable  kircfi  of  all  tlie  alavea  while  iii  tiieir  pimaea* 

aimi*  includii^  theme  neiit  away  up  to  the  tUae  they  wen^ 

•ad  intereBl  on  tiMwe  hives  as  tliejr  beoooie  anneal lyilne* 

To  this  |iarl  or  the  report  the  eoDeenteni  and  tmirteee 
also  resfMctively  exrept«  tiie  former  hecause  they  prop* 
eriy  assented  to  the  legacy  lo  the  soeiety*  and  drltvered 
the  slaves  to  the  tmstres  v/hen  their  Auty  ceaseil,  and 
th^  were  no  longer  liaUe  Air  either  the  slaifvs  or  their 
|roi<%  since  it  a  fmst  resulted  to  the  next  of  hin»  It  a* 
nsn  out  of  tlie  Ifgal  estate  in  the  agentn  of  the  society : 
And  the  latter*  hecause  Uiey  have  personally  doritod  no 
proAts  frtm  the  slai'sst  hat  allowed  then  to  eiifoy  the 
prolis  of  tlieir  own  lahnr^  and  to  leave  the  State  under 
the  honest  helief  that  they  belongrd  to  the  society,  and 
that  such  wos  Uie  intention  both  of  the  society  and  the 
trstator.  And  as  to  tiie  interest  both  sets  of  defendants 
fscept  upon  the  conmon  groantf  that  it  is  not  chargeaUo 
on  rents  and  hires. 

To  the  proper  consideration  of  tiie  exceptions,  it  Is 
necessary  to  ad%'ert  to  tlie  pleadingStond  to  the  traiisao* 
tbns  previous  to  this  suit  Tiowuu  Wright  died  in  Aprfl^ 
Iftlfi,  and  by  his  will  bn|ueathed  bii  slavm  to  the  soclo^ 
ty  of  Friends  of  New  Garden  uHHithly  Meeting,  or  their 
agents  and  sucoessorst  and  gave  the  residue  of  his  pevw 
OBMal  property  to  the  slaves  tiiemsdves.  This  lias  bton 
liereti^ure  declared  to  be  a  trust  for  enancipatioii,  and 
aa  that  was  against  the  iiolicy  of  the  law,  that  It  waa 
void,  and  resultrd  to  the  next  iif  kin*  The  exeoutoiti 
however*  delivereil  the  slaves  to  tlie  agsnti^  in  Augusti 
ISIfi.  On  the  iGth  of  February,  1810,  the  present 
pfautitiff  as  sole  next  of  kin  of  the  testator*  Aled  her  bilt 
against  the  executors  for  aa  account  of  the  personal  es* 
tals,and  alleging  that  the  tnnt  of  tiie  slaves  resulted  li 
hen  The  plaintiff  is  a  widow  residing  in  Kentackyi 
and  appointed  WUlu  migkU  residing  in  Ggilferd,  bor 
agent  to  proaccule^her  suit  in  Ouilfcrd»  $»A  nesivo  tb# 
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>M.  lOTi.  cgMe  that  might  be  c«iiifiig  to  her.  Pf^^fM  wa»  an  iii« 
^'^"^''"^^  M|ifAle  ami  diMtrcflfled  man*  and  as  the  eveat  proYcdt 
asBxoirft  ftiMfclcM  as  an  sgent  The  executors  pnt  in  no  anawcr 
«s  that  bill  at  Spring  term,  1818,  but  got  liBavetoansufiF 
at  the  next  term.  At  Hie  next  term  they  still  delayed 
til  ansarr:  Tet  Wright  did  not  set  down  tte  bill  asooti- 
frssed*  iMrt  entailed  the  time  tO'  another  term.  Belbra 
ftat  arrived  be  was  frnt  in  prison  for  debti  at  »ho9e  in« 
stance,  does  ni>t  clearly  appear.  But  there  is  madi  re*- 
to  beliere  tkat  these  defendants  were  connected  aitb  it,; 
for  no  oommmttcation  for  a  settlement  seems  to  liaYO 
been  IimI  nntU  he  was  impriHoned.  ttn  the  l^th  of  Oe« 
cembcrt  1818,  the  execslors  engaged  with  one  Bfvagfta^ 
acting  on  behalf  oF  fVright^  Tor  a  compromise,  and  tbea 
advanced  S60  towards  it,  for  tito  purpose  of  releasing 
kirn  fnnn  jail,  which  was  tube  ¥sltd,  in  ease  Wr^^ 
sbouM  accede  to  it,  and  the  residue  should  then  bo-  paid» 
Tlie  next  day  H'righU  then  in  jail,  assented  to  the  ar- 
rangement, and  it  was  eoncluded.  by  the  execution  of  two 
pajiers  by  lifan,  one  dated  tlie  Idtli  of  Beceniber,  18I8| 
puviMriing  to  be  a  genA*al  release  to  the  executors,  on 
the  pai*t  of  the  plaintiflT,  of  all  dcmando  fer  any  ]mK  of 
tlie  estate  of  the  testator;  and  the  other  dated  Decem&er^ 
14tli,  1818.  in  consideration  of  S45n  then  paid,  to  dia* 
.  charge  llie  suit,  and  to  sell  and  assign  to  the  executora* 
all  the  interest  and  claim  of  the  idaintiff  iff  and  to  tlie 
slaves  and  all  otiier  parts  of  the  estate.  This  agreement 
was  made  by  tlie  executors  |ieraonaliy,  and  by  the  advice 
and  witli  the  assintance  of  the  defendant,  Bwi^gt  SMntm^ 
wlio  acted  on  behalf  of  the  society  and  their  trustees,  wha 
state  in  their  answer,  that  they  advanced  |iart  of  the 
■uiney.  The  sum  paid  to  Wright  do^s  not  precisely  ap^ 
pear.  \Dnit(gAn  says  it  was  84 10,  incluiling  the  pre* 
vious  S60,  while  Hutkard^  a  witness  for  the  defcndaati» 
aad  a  subscribing  witness  to  one  of  the  instraments,  nys 
it  was  SSOO  or  tliei^eabouts,  forpai^  of  whidi  a  nolo  was 
given.  At  spring  term,  181 9,  the  suit  was  dismissed  na* 
der  the  agreement,  by  rale  of  court.  This  transactimi 
has  already  been  declared  not  to  be  a  bar  to  the  plidv. 
til^  upon  the  ground  that  Btoain  and  tiie  executors  tiiea 
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iMnw  that  tke  plaintiff  bad  raroked  tlia  airtltority  t»  *^  ^^ 

III  July,  1884,  this  suit  waA  brought  having  the  sanra 
olgrcts  with  the  formert  and  making,  the  '  agents  of  the 
society  dpfeiHlantSf  and  charging  that  tlie  compromifle^ 
with  Wright  was  unduly  obtainrd,  after  the  plaintiiT  had 
revoked  his  autlmrity,  and  the  other  parties  liad  kn<iw* 
ledge  of  the  fact.  Both  the  executors  and  the  agents  by 
Hieir  answer.  Insist  upon  the  compromise  and  release  as 
a  bar*  and  also  a|Min  the  title  of  the  society  to  tlie  slaves 
voder  them,  and  ander  Ihe*  bequcjits  of  the  will,upon  tli6 
ground  tliat  Jhe  society  controlled  them«  and  does  hold 
tlirm  as  property,  though  they  do  not  apply  tlie  pruHttf 
to  the  use  of  the  individual  members^or  thst  of  the  soci*' 
«ly  as  a  religious  associationf  but  as  a  charity  for  those 
diaves  or  otiiers.  The  executors  deny  tliat  Jim  has  been 
seat  away  by  their  privity,  and  say,  nlthoogh  they  are 
Mends  and  members  of  tlie  same  meeting,  that  tliey  had 
no  eoiitnd  over  the  slaves,  but  the  agetits  only.  And 
Ikeagents  insisting  Q|inn  a  general  pro|)erty«ssy  of  course 
(hey  had  a  right  to  send  him  or  allow  him  to  go  away. 

Aa  a  general  rule,  it  must  be  admitted  that  executors  «»««»  **'*^ 
are  bound  at  their  |ieril,  to  pay  money  and  deliver  the  tL »  chiity  ^ 
fvt>iierty  to  the  proiier  |iersons  entitled  to  It,  as  next  of  '^^^^I^UlilS' 
km,  or  legatees.  It  may  be  admitted  as  an  exception,  yet  wtien  •!«¥«• 
that  executors  in  trust,  for  a  charity,  under  a  will  of  ••"  lioii»riiliM 

^  to  a  Quaker  ■•• 

doubtful  construction,  or  where  the  validity  of  tlio  eicty,  upon  a 
eftarity  as  a  question  of  law,  is  doubtful,  who  act  lion-  Ij[JJi^,?'|JIJ3r^ 
estly,  though  erroneously,  will  be  protected  in  the  ap-  czccuton  Mnfb* 
pKcation  of  tlie  funds,  until  demand  from  the  person  gj^j^^odcfeoi 
Mtitleil.  Upon  this  principle,  pet*haps  the  executors  the  claim  of  Uie 
might  be  excused  for  delivering  the  slaves  in  August,  uveiodtlieikv^s 
1816,  to  tiie  other  defendants,  though  the  court  cannot  «o  the  ao^cfrt 
ferognize  the  fHirpose  of  emancipation,  tliere  being  no  ^ted  »«/«  A*; 
evidence  of  meritorious  services,  as  being  in  this  State,  ^f^*  *i^~*^ 
a  moral  and  charitable  object  in  a  general  sense,  much  the  aociety, 
lest  a  charity  In  a  legal  sense,  and  it  is  harti  to  sup|iose  J^^wibk****  Hot 
any  citizen  of  North-Carolina,  and  especially  of  the  their  vahie  and 
Society  of  Friends,  to  be  s^  little  informed  of  the  l«w  ta^SS**{2£^ 
l^pM  this  fubjecti  as  not  to  be  certain  of  its  Illegality  at  sa* 
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y»»jy^  bftfit    Bot  tto  caw  tbcs  iMt  rfifaire  an  a|>ift<M 
Rkmm»    ■^••^  pMiitt  nor  even  a  pon  tlif  eflert  of  raianriiiatimi  dl 
9        tkm  Uafffit  {N^wiftcd  or  iienBittefl  by  the  agnit%  before 
^^^'^^^     mMct  of  tbe  plaintiff^a  riglitM,  eitbrr  upon  their  rnmu  re* 
8|ioiiHibility,  or  that  of  the  execotors.    For  it  dioeji  not 
«p|iear  that  any  of  them  have  been  enaiiripated  at  anj 
tiRMty  and  it  does  appear  tliat  tbe  partina  luid  fall  notice 
ofthoee  rtghtst  before  any  of  tlic  slaves  were  sent  avay* 
Tlirre   of  tiieni  indeeii,  have  been  pat  lieymid  tiio 
tiie  pfaitntUf  *8  reach  pending  this  suitf  in  which  tbe  de* 
frndanta  aaaert  a  right  to  wiiblndd  them  froai  her«  as 
being  legnlly   and  beneficially  their  prvinerty.    Tina 
mould    be  a   conversion  at  law.      Tiie   fourtii   wee 
■ent  «iff  in  1S19*  in  tlie  inter^'al  betwi*e«  the  temtnetion 
of  Uie  first  suit«   and  the  bringing  of  this.     Can  tlial 
be  regaiilefl  as«  bona  Jldtt  and  arising  From  an   IknmhI 
niNtai&e?    1  BNist  here  remark  that  the  case  offlifumrf 
V.  Cruvmf  was  decided  in  this  court  in  July   18I6»  in 
which  tlie  imtiiit)  of  such  trusts  was  detrrmitied.  Every 
body  fl«t*nie«i  the  question  «Hie  of  great  importance*  nnd 
pei'haim  no  drcishiu  wus  ever  siMiner  and  more  general* 
ly  linown,  either  as  to  tlie  point  of  it,  or  its  principlrfl. 
In  iHissession  «»f  the  knowleilge  of  it,  liow  standu  ths 
roiiduct  of  the  defendants.    I'liey  may  Im  coniilered  «a 
acting  upon  a  OMitive  of  praisewertiiy  benevolence  in 
the  abstract*  in  tiie  enfh^avor  to  free  tlieir  enslaYed  fel« 
low  creaturai,  but  in  reference  ti  tlie  luw  of  tiieir  oeun* 
try,  and  the  duty  of  obedience  to  it,  and  in  reference  fa 
the  rights  of  property  of  the  {daintilf*  they  cannot  pre* 
tend  goofi  fuitlK     They  acted  in  bad  faith  in  reapect  of 
thoae  obligations.    They  endeavm-ed  to  fiirtify  tlieir 
asserted  rights  of  property,  by  tbe  rricase  and  aaslga* 
aietit  by  tlie  plaintiff  of  her  right  of  property.    Tliey 
attempted  to  give  that  character  to  inatruments  obtaincit 
from  one  to  whom  slie  had  given  authority,  and  fnun  whom 
she  had  withdrawn  it, with  their  Iluow ledge,  in  the  hope 
she  could  not  prove  such  knowledge  on  their  part,  and 
therefore  that  she  would  be    kwnd  notwitbatandi^g 
thf  revocation.    And  if  mri^  had  still  antfaorltft  tha 
^amproniaa  waa  a«de  i^poa  aacb  terBi%aad  undar  audi 
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circumstances,  that  it  could  not  stand  in  tliis  court,  but  ^>«-  ^^33. 
would  be  set  aside  a.s  unduly  obtained  upon  inadequate    ^^"^^'^^ 
consideration,  and  by  taking  advantage  of,  if  not  pro* 
ducing  ttie  distresses  of  the  agent     The  first  suit  had 
pended  nearly  a  year  witliout  an  answer,  and  witliout 
any  steps  towards  a  settlement.    We  then  find  the  agent 
in  jail,  and  immediately  the  compromise  is  proiK)sed,and 
the   plaintiff's    money  paid    for  his  discharge ;  and 
the  whole  sum  paid  is  less  than  the  casli  balance  in  the 
executors  hands,  to  which  the  plaintiff  was  entitled  ;  in 
consideration  of  which,  she  is  made  to  release  all  claims 
to  the  residue  of  the  estate,and  to  convey  the  slaves  spe- 
cifically. Upon  a  bill  filed  to  get  rid  of  such  a  deed,  upon 
the  single  point  of  fraud  and  imposition,  tlie  plaintiff  must 
have  been  relieved,  which  is  an  answer  to  all  that  can  be 
said  about  the  good  faith  of  the  parties.  If  the  executors 
had  come  forward  as  persons  standing  indifferent  between 
the  claimants, according  to  their  duty,  and  said  we  have 
60  much  money,  which  we  are  ready  to  pay  you,  but  as 
to  the  slaves  we  cannot  deliver  them  to  you,  because  we 
have,  as  we  thouglit  we  ouglit,  already  delivered  them  to 
the  agents  of  the  society  of  Friends,   and  if  there  is  a 
trust  for  you,  ajiply  to  them,  or  for  relief  against  them, 
it  would  have  made  different  case.     But  the  executors 
and   agents  made  a  common   cause,   and   this  unfair 
compi*omise  is  effected,  and  an  assignment  of  the  slaves 
is  actually  made  to  the  executors  themselves,  no  doubt 
for  the  protection  of  the  agents.   Eacli  of  the  parties  is, 
in  such  a  casejiable  to  the  true  owner  for  all  subsequent 
conversions  or  misapplications  of  thepropei*ty,though  they 
may  not  be  liable  in  equal  degree,but  the  one  after  the  oth«^ 
er.    Here  all  the  parties  are  before  the  court,  and  the 
plaintiff  seeks  the  specific  property.     As  far  as  it  can 
be  had,  she  is  entitled  to  it;  but  for  any  parts  of  It  that 
have  been  eloigned,  she  is  entitled  to  compensation  from 
the  lastholder  and  actual  wrong-doer;  and  if  satisfaction 
cannot  be  obtained  from  him,  then  she  has  a  right  to  look 
to  all  the  others  by  whose  more  remote  agency  the  inju- 
ry to  her  has  arisen.  That  compensation  consists  in  the 
value  of  the  slaves  withheld  from  her,  and  interest  on  it* 
Vol..  11.  ~  *61 
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Dte.  \Bn.  As  to  tbc  Mim  paid  to  Wrighiy  it  being  ^TongMly  paid 
by  the  excciitors/it  must  lie  con$idet*cd  as  bctweeivtiiem 
and  the  plaiiitiflT,  to  be  stiTl  in  thcFr  hands;  but  as  between 
them  and  the  olhcr  defendants,  the  agents,  it  was  pafd 
with  the  privity  and  by  tlic  request  or  the  lattery  and 
for  the  conrirmation  of  their  pretendeil  title  to  the  n?« 
groeSf  and  tbei*erore  was  a  payment  to  their  use,  and  the 
agents  must  be  liable  first  Tor  it  It  is  true  that  one  of  the 
'ffcfendattts,  Mr.Slrm'fif  was  not  appointed  one  of  tlie 
agents  of  the  Meeting  until  the  26tli  l>ecember,  ISIS, 
but  he  is  equally  liable  witli  the  otiicrs  for  the  whole, 
for  he  was  the  individual  A\ho  made  the  com|iromisc  and 
'purment,  acting  on  behalf  of  the  meeting  of  w*hick  he 
was  a  member^  and  the  other  agents  and  he,  as  ageiitf 
8ubsequently  ratified  the  whole,  and  all  four  of  the  slaves 
^'crc  sent  away  after  lie  had  cliai'gis  of  them. 

As  to  the  hires  ami  the  interest  on  them:  Hire  is -the 
natural  profit  of  slaves,  and  if  not  made,  ought  to  Jiavo 
been  made,  and  llie  owner  is  entitled  to  reeeive  it  fi*om 
.tliose  who  witliold  the  slaves  tiiemsclves*  It  is  no  answer 
to  say  Dial  the  negroes  worked  for  themselves.  That  was 
as  much  against  law  and  jiublic  economy,  as  against  tlie 
individual  rights  of  tlie  plaintiff.    It  certainly  is  not  tho 
general  rule  to  cliargc  inteiTst  on  tho  annua) profits,  iioj? 
vwould  it  be  allowed  here,  if  the  derendants  had  render- 
O'd  a  fair  account,  or  allowed  the  case  to  be  decided  sim- 
ply on  the  original  rights  of  the  parties.    But  the  ex- 
treme injusCtce  done  to  the  plaintiifln  the  beglnnir^,  in 
denying  her  right,  in  taking  advantage  of  the  incapaci- 
ty, the  faithlessness  anJl  necessities  of  lier  agent,  to  ex- 
tort a  release  and  a  conveyance  from  him,  upon  payment 
only  of  a  very  small  part  of  what  was  due  to  the  plain- 
tiff, and  after  they  knew  that  slie  had  appointed  another 
attorney,  and  the  attempt  to  set  those  deeds  up  as  a  bar 
^1  this  suit,  and  in  the  meanwhile  to  send  off  some  other 
«rf  the  staves  beyond  the  jurisdiction  of  the  court,  all  to- 
gether constitute  so  gross  a  case  of  bad  faith,  and  wilful 
resistance  to  the  cause  of  justice,  and  the  claims  of  pro- 
l>erty,  as  acknowledged  and  guaranteed  by  the  lawa,  as 
subjects  the  defendants  to  account  upon  the  most  rigorous 
pfinciplrfl,  and  renders  them  justly  chargeable   with 
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flic  highest  hircand  interest  on  it     For  which  reasons,  ^"-  ^®^' 


all  the  exceptions  are  overniled^and  tho  import  confirm* 

ed,  and  the  plaintiff  must  be  declared  entitled  to  all  the        ,..  ' 

slaves  reported  to  be  yet  in  tliis  State^  and  to  itcover     Comir, 

from  all  the  dclcndants  the  sums  of  money  reported  to 

be  due  for  the  residue  and  Tor  tlic  vahtcof  tho  four  slaves 

sent  away,  and  tho  hires  of  all  the  others,  and  interest 

upon  those  several"  sums ;  for  \v'liielihowever,flic  defeuA- 

ants,  the  agents  of  the  society,  arc  liable  to  tier  iii  tlio 

first  place,  and  therefore  execution  will   issue  thei*efor 

hnmediately  against  tliem,  and  if  upon  return  thereof 

it  should  appear  that  satisfaction  of  tbo   whole,  oi*  any 

part  thereof  cannot  bo  had  from  them,  that  then  the  plain* 

(HT shall  hare  execution  against  the  other  dcfendantis  for 

the  deficiency  then  remaining. 

When  this  cause  was  before  the  court,  upon  tho  hear- 
ing in  1831,  a  doubt  was  entertained  upon  tho  riglit  of      Tha  cue  of 
the  testator^s  ^itlow,  to  a  share  in  this  property  as  not  fame pajfia  9ii} 
being  effectually  disposed.    The  point  has  been   since  JPP^T***  •"*  *^ 
much  considered,  and  fi^natry  decided  against  the  right 
in  Craven  v.  Cmvenf  at  the  present  term.     So  that  tho 
bill,  so  far  as  it  seeks  to  recover  any  thing  as  befonging 
to  tho^  widow  by  her  administrator^  must  be  dismissed. 

Per  cvria)k — Dill  oismissbd. 


ESTUER  ArMSWOUTUY  V*  AqjJILhA  CUBSHIRK. 

Xn  tnswer  which  ia  respontive  to  the  bill,  and  contains  a  clear,  preci«e  aod 
positite  denial  of  it,  mual  W  dinproved  bj  mora  cTidenca  than  tha  taati- 
mony  of  ono  witnaM,  to  entitle  the  plaintilTto  a  decree. 

This  bill  was  filed  at  February  term,  18i7,  of  the 
Court  of  Equity,  for  the  county  of  Rowaii,  by  John 
Jmisworthy  Awi  Esther  his  wife,  agaioiit  ^^tti/to  CAetA- 
ire,  Lefka  Calif  Julia  Cheshire  and  Turner  JarviSf  and 
having  been  dismissed  as  to  all  the  defendants,  but  Ab/o 
one  first  named,  tho  controversy  bctv.  een  the  plaintiffs 
and  the  defendant  has  been  narrawcddo>m  to  the  matter 


457  BqUIXT  CA»»t  JLmOVBD   IKD  BBTBUMWBD  IV  THB 

Dbc.  !•«•.   in  dispute  between  them.    In  relation  to  tliis  matter,  Hio 
^-"^"^^^^   plaintifTs  set  forth  in  their  bill,  that  Burcft^  Cheshire  died  iiu 
AsxiwomrsT  ^^^^^^^  j„  tlie  month  of  February,  181 6,  and  that  adminis* 
Cnmnm.    tration  on  his  estate  was,  at  the  August  terra,  1 8 1 6,of  tlie 
County  Court,  duly  granted  to  the  plaintiff,  JBiW^r;  that 
the  deceased  at  tlie  time  of  his  deatti  Mas  upwards  of 
eighty  years  of  age,  and  for  many  years  before  his  death, 
from  age  and  infirmity,  his  mental  faculties  had  become 
greatly  impaired,  so  as  to  render  him  incapable  of  at- 
tending to  the  management  of  his  own  affairs;  th;it  the 
defendant  ^quilla  lived  in  the  same  house  with  the  intes* 
tate,  and  had  acquired  great  influence  over  him,  that  tlie 
said  defendant  some  short  time  before  the  intestate's  death 
did  contrive  to  deceive  tlie  intestate  into  the  execution  of 
a  deed  for  several  of  his  slaves,  by  representing  to  the 
intestate  that  the  deed  presented  for  his  signature, was  a 
conveyance  fur  some  of  his  stock  and  household  furniture 
only;  and  that  upon  the  death  of  the  intestate,  tlie  de- 
fendant, under  the  fraudulent  deed  thus  obtained,  took 
tlie  said  negroes  into  his  possession,  and  yet  holds  the 
same.    Upon  these  allegations  tlie  ])Iaiiitifr  prayed  that 
the  deed  might  be  set  aside  as  fraudulent, and  that  the  de- 
fendant might  be  compelled  to  surrender  the  negroes, 
and  to  ancount  for  their  hire,  and  for  general  relief. — - 
The  defendamt  answered  at  April  term,  1817,  and  in  his 
answer  set  forth  that  he  was  the  grandson  of  the  intestati^ 
had  from  infancy  lived  in  his  family,  and  for  many  years 
before  his   death  managed  his  concerns;  that  the  deed  in 
question,together  with  other  deeds  for  other  objects  of  the 
intestate's  bounty,  was  executed  in  the  summer  of  1815; 
that  at  the  lime  of  their  execution  the  intestate  was  of 
sound  and  disposing  mind,  and  perfectly  knew  tlieir 
contents  and  their  operation ;  that  they  not  only  were 
read  to  him,  but  were  often  read  by  himself  f  that  they 
had  been  written  at  the  intestate's  request,  by  one  Brax- 
im  BryanU  a  schoolmaster  of  the  neighborhood  ;    that 
after  they  had  been  written,  the  execution  of  them  was 
I)Ostponed  by  the  intestate  for  two  weeks  or  moiT,  in  or- 
der to  have  them  attested  by  one  Arthur  Smith  ^-  Tho- 
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mat  SbinlinCf  but  that  not  being  able  to  get  tbe  said  Dm.  19S^ 
Smithf  David  Sheets,  and  said  Hainlhie  were  requested  V^V^^ 
to  become  the  witnesses;  that  the  deeds  wore  executed  Awiiv««w* 
in  the  nighty  before  early  bed  time,  that  the  defendant   Ci 
Bryant 9  Hainlin  and  S/ifds,w'cr€rctnrning  from  a  muster, 
and  did  not  get  to  the  house  of  the  intestate  until  afl'cr 
candle  light ;  that  soon  after  their  arrival  tlie  intestate 
and  Bryant  were  alone  in  a  room  whcrcashe  wasinfoi*medl 
and  believed  that  the  deeds  were  again  examined,  and 
the  intestate  having  determined  to  execute  them  at  that 
time,  they  were  executed  and  witnessed  by  tiic  said 
Sheets  and  Hainline ;  and  that  the   whole  transaction 
was  without  circumvention  or  deceit  of  any  kind.     In 
answer  to  an  interrogatory  respecting  tlie  connexion  be- 
tween liim  and  the  subscribing  witnesses,  he  added  that 
Sheets  was  the  brother  of  his  wife,  and  that  Ilainline  was 
tlic  brother  of  his  wife's  former  husband. 

At  October  Term  1817,  the  deatli  otJohnArvMWorthy, 
the  husband  of  the  plaintiff,  Esther,  was  suggested,  and 
the  suit  ordered  to  be  carried  on  in  Iter  name. 

This  answer  having  been  replied  to,  by  the 
defendant  Esther,  the  parties  proceeded  to  take  their 
proofs.  The  most  important  deposition  on  the  part  of 
the  plaintiflf  was  that  of  Braxton  Bryant.  This  witness' 
deposition  was  taken  on  the  17th  September  1817. — 
In  it  he  stated,  that  he  had  been  applied  to  by  thedeceas* 
ed  to  write  his  will,  and  was  furnished  the  proper  me- 
moranda whei*ewitli  to  prepare  it  That  after  this  will 
was  written,  the  intestate  consulted  him  on  the  proprie« 
ty  of  giving  away  a  portion  of  his  propei^ty  by  deeds  of 
gift,  because  his  son-in-law,  one  of  the  plaintiffs,  threat* 
cned  to  sue  him  on  account  of  some  moneys  which  were 
alleged  to  belong  to  the  estate  of  a  deceased  son  of  the 
intestate.  That  the  witness  was  requested  to  write  four 
deeds  of  gift,  one  to  the  defendant  •^gui/(a,*and  one  to 
each  of  the  other  original  defendants,  which  deeds  were 
to  comprehend  respectively  the  same  property  as  was 
bequeathed  to  them  in  the  will ;  that  the  defendant  who 
had  also  requested  him  to  write  the  said  deeds,  prevail^ 
cd  on  the  witness  to  prepare  also  a  fifth  deed,  which 
should  contain  four  negroes  in  addition  to  the  property 
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intended  for  him  by  liis  grandrather^  and  promised  to 
ward  the  witness's  services  in  this  respect,  by  a  gilt  of 
one  hundred  dollars  to  the  witness's  daughter — tliat  ac- 
cordingly, besides  the  Tour  which  he  was  instructed  to 
prepare  by  the  intestate,  he  fabricated  a  fifUi,  con* 
forming  to  this  request  of  the  defendant — that  the  old 
man  had  |ireviously  read  the  first  Tour  deeds,  and  that  on 
tlie  nigirt  when  the  execution  of  them  was  about  to  take 
place,  he,  the  witness,  slipped  the  fifth  and  false  one  In 
the  place  of  that  which  tlie  intestate  supposed  he  was 
to  execute  in  favor  of  tlie  defendant,  and  thus  this  deed 
was  fraudulently    executed,  and,  after  being  executed 
was  attested  by  the  subscribing  witnesses.    He  further 
declared,  that  the  four  negroes,  included  in  this  spurious 
deed,  were,  by  the  old  mane's  instructions,  not  to  be  la- 
serted  in  any  of  the  deeds,  but  to  be  jicrmitted  to  go  to 
his  lawful  children.     That  tliis  imposition  was  practised 
at  the  instance  of  the  defendant,  and  that  he  believed  at 
the  time  it  was  done,  he,  the  witness,  slipped  into  the 
defendant's  liands  the  paper  which  was  to  have  been,  but 
wliich  was  nut  executed. 

The  subscribing  witnesses  were  examined  on  the  part 
of  the  defendant  David  Sheets  only  stated  that  at 
the  request  of  the  defendant  he  went  with  JBryan,  Hain- 
iine  and  otiicrs  to  the  house  of  the  deceased,  and  was  re- 
quested to  witness  some  instruments  of  writing  which 
he  understood  to  be  deeds  for  portions  of  the  old  man's 
pi-operty  to  the  defendant  and  others,  and  that  these 
deeds  were  either  executed,  or  the  execution  of  them  ac- 
knowledged in  his  presence — that  he  supposed  from  flic 
manner  in  which  the  transaction  was  done  that  it  had 
been  well  considered  of,  and  the  old  man  aware  of  wh%t 
was  doing,  and  that  tlie  witnesses  were  i*equested  by 
him  not  to  say  any  thing  respecting  (he  transaction  da- 
ring his  life,' as  he  was  unwiliiivg  to  cause  an  altercation 
m  his  family. 

The  other  witness,  Hainlijief  was  moi-c  circumstan- 
tial. He  stated  that  he  was  twice  requested  by  tlie  de- 
fendant to  attend  at  the  house  of  the  iu testate,  to  witness 
a  deed  of  giffc—fhat  Tie  failed  to  attend  on  the  first  invi- 
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tatton,  but  went  upon  tiic  second— that  he  readied  the  Dm.  i mil 
house  of  the  old  gentleman  in  the  nighty  about  two  hours  ^^^''^'>^ 
after  dark— that  some  time  after  his  arrival,  at  the  i*c-  ^*'^*^* 
quest  oftlie  defendant,  the  intestate  was  left  alone  with  <^>smi 
Baxton  Bryant — that  when  lie  and  Sheets  went  again  in- 
to tlie  room,  (at  whose  call  he  did  not  state,)  the  old 
man  signed  in  his  presence,  aud  dclivei*ed  to  the  defend- 
ant ^juiUa,  the  several  instruments  of  writing  which 
were  attested  hy  himself  and  Sheets — that  when  the  old 
man  delivered  the  pa])ers  lie  used  these  words:  ''I  de- 
liver these  for  the  purposes  therein  expressed,'^  and  all 
api^eared  to  be  done  deliberately  and  of  his  free  will- 
that  it  was  one  6r  two  hours  after  the  witiMsss  arrived 
at  the  house  before  the  business  was  done — that  when  it 
was  done,  Bryant  asked  the  old  man  if  he  wished  to  ha'vo 
the  affair  kept  seci*et,  and  he  replied  that  he  did. 

A  vast  number  of  other  depositions  were  filed,  of 
which  it  is  not  necessary  to  take  a  particular  notice.-^ 
From  these  examinations  it  appeared  that  the  intestate 
was  more  than  eighty  years  of  age  when  he  died — ^that 
be  had  been  a  man  of  ordinary  education,  able  and  ao 
customed  to  i«ead  and  write — that  at  tlie  time  of  tlie 
transaction  in  question,  his  sense  of  hearing  was  much 
impaircd-^that  he  was  yet  able  to  read  with  the  aid  of 
glasses — ^that  his  understanding  was  weakened  by  ago 
and  infirmities;  but  he  was  yet  competent  for  the  ration- 
al disposition  of  his  property.  He  had  thi-ee  legitimate 
children  living,  who  were  his  next  of  kin,  the  plaintiff 
Estherf  Elixabethf  married  to  Bichard  fFilliamSitind  ^1cl* 
ly,  the  wife  of  Benjamin  B.  TFalker.  Tlie  defendant 
JlqniUa  was  the  illegitimate  son,  and  Lethe  Call  the  il- 
legitimate daughter  of  Sarah  a  deceased  child.  Julia 
Cheshire  was  the  illegitimate  child  of  Laity y  another  de« 
ceased  daughter  of  tlie  intestate,  and  Fanny  Jarvis  waa 
the  child  of  £«/&,  a  daughter  of  £/ii»afrel&  IFiZ/tami, born 
out  of  wedlock*  It  did  not  appear  whether  any  of  these 
descendants,  legitimate  or  illegitimate,  lived  in  his  fami- 
ly, except  the  defendant  Jquillaf  who  had  the  ac- 
tive superintendence  of  his  affairs,,  aud  was  greatly 
traited  by  bim% 
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Pm»  1839.       Gastoit,  Judge.— After  stating  the  pleadings  aad 
proofs  as  above,  proceeded  : 
Many  of  tlie  depositions  give  the  opinion  of  the  wit- 
CaammB.    nesses  as  to  the  general  character  of  Saxtan  JSryanly  for 
truth  on  oath,  and  are  in  this  respect  directly  at  points 
nvith  each  otlier.    Some  of  the  witnesses  relate  conver- 
sations with  him  apparently  confidential,  and  soon  after 
the  transaction,  concurring  with  the  account  which  he 
afterwards  gave  on  his  examination,  and  others  depose 
to  conversations  witii  tlie  same  witness  in  which  his 
statements  were  at  variance  with  that  to  which  he  after- 
wards testified.    According  to  all  of  tl|e  witnesses,  he 
appears  to  liave  been  a  man  of  talents  and  education, 
who  once  sustained  a  fair  character,  who  afterwards  be- 
came  intemperate  and  indulged  in  excessive  drinkingy 
and  finally  fell  a  victim  to  that  vice.     At  what  step  he 
stood  in  this  descending  scale  when  the  transaction  took 
place,  or  when  his  deposition  was  taken,  it  is  not  ea- 
sy from  the  testimony  of  the  witnesses  to  determine. 

The  original  deed  to  the  defendant  is  not  upon  file, 
but  a  copy  is  produced,  accompanied  with  an  affidavit 
from  the  defendant  that  tlic  original  had  been  placed  in  the 
hands  of  his  counsel,  Mr.  nendersotif  and  since  the  death 
of  that  gentleman,  he  has  not  been  able  to  procure  it — 
From  this  copy  it  appears  to  have  been  executed  on  4th 
August,  181*5,  and  to  have  been  exhibited  for  probate 
at  May  Term,  1816,  tlie  term  succeeding  that  at  whicfi 
administration  on  the  estate  of  the  intestate  was  grant- 
ed to  tlie  plaintiff.  The  will  mentioned  as  having  boen 
prepared  for  him  by  the  witness  Bryant  is  not  produced, 
nor  any  account  given  of  it  If  in  existence,  it  would 
have  been  a  very  important  paper  to  conform  or  coun- 
teract BryanVs  statements — and  if  in  existence,  it  must 
be  presumed,  from  tlie  control  which  the  defendant  had 
over  the  affairs  of  the  intestate,  to  be  in  his  possession. 
After  all  the  testimony  Iiad  been  taken,  and  tlicse  ex- 
hibits filed,  the  cause  was  set  down  for  hearing  and  came 
on  to  be  heard  before  the  Judge  of  the  Court  of  Equity 
for  the  county  of  Rowan,  at  the  April  term  18£5,of  said 
Court,  when  his  honor  was  pleased  to  direct  an  issue  in 
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Uie  following  words  to  be  submitted  to  a  Jury:  <*  Was  I^xc-  ^^99. 
the  deed  of  gift  mentioned  in  thp  plaintiflTs  bill  from  ^i^^V'X^ 
Burd^  ClMhireUiJiquilla  Cheshire  (Birlj  or  n-audulently  ^*«^«*«» 
obtained?^'  And  a  jury  being  charged  with  the  trial  of  Caisioas. 
said  issue,  returned  a  verdict  that  the  said  deed  was 
fraudulently  obtained.  A  rule  for  a  new  trial  was 
granted,  which  was  held  over  until  October  term,  1826, 
when  it  was  made  disolute.  The  cause  was  continued 
until  October  term,  18fl8,  when  by  consent  of  parties,  it 
was  removed  to  the  court  of  the  adjoining  county  of  Da* 
vidson.  In  that  court,  at  the  April  term,  1830,  the 
same  issue  was  again  submitted  to  a  jury,  wlio  also  re* 
turned  a  verdict  tliat  the  deed  of  gift  mentioned  in  the 
plaintiiPa  bill,  from  Burch  Che$Mre  to  JljtdUa  Cheshire 
was  not  fairly,  but  fraudulently  obtained.  Thereupoa 
the  court  ordered  that  the  defendant  should  enter  into 
a  bond  with  good  surety,  payable  to  the  plaintitf,  in 
the  sum  of  2500,  for  securing  the  imyment  of  the  hire  <tf 
the  negroes  in  contest;  and  that  on  his  failing  to  do  so^ 
the  sheriff  should  talie  tlie  said  negroes  into  his  custody^ 
And  hire  them  out  until  the  next  term,  talcing  bond  and 
surety  for  the  foi*thcomiug  of  the  negroes.  It  does  not 
appear  that  any  motion  was  made  for  a  new  trial  of  the 
issue,  or  for  any  order  of  the  court  to  set  aside  the  ver- 
dict ;  but  at  the  next  term,  the  same  issue  was  again 
submitted  to  a  jury,  and  they  also  found  that  the  said 
deed  of  gift  mentioned  in  the  plaintiff's  bill,  from  Bur  A 
CheOire  to  JfuiUa  Cheshire  was  not  fairly,  but  fraudu- 
lently obtained.  Upon  the  trial  of  this  issue  it  appears 
from  the  transcript,  that  the  Judge  instructed  the  ju* 
ry  that  they  were  not  at  liberty  to  ftnd  the  same  against 
the  defenflant,apon  the  testimony  of  a  single  witaeBS,nn* 
ann^rted  by  circumstances  furnished  by  the  testimony  of 
other  idtnessen^that  the  defendant,  after  the  last  men« 
tloned  vwdict  was  rendered,  moved  to  have  it  set  asidi^ 
and  to  have  a  new  trial  awarded,  because  flie  said  ver- 
dict was  contrary  to  the  weight  of  evidenoe^-that  thin 
motion  was  overruled— that  the  defendant  thereupon  in^ 
sisted  that  thepUintiff's  biU  ought  to  be  dismissed  bo* 
cause  the  testimony  of  the  only  witness  relied  upon  to 
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Psc.  I83t.  proTe  the  fraud,  was  not  supported  by  circumstances  fur- 
nished by  the  testimony  of  any  other  witness.  That 
this  objection  was  overruled  and  thereupon  tlie  presiding 

CuMisv,  Judge  did  declare  and  decree  that  the  deed  mfide  by 
Bureh  (^eddrt  to  the  defendant  JlquUlOj  bearing  ^te 
the  4  th  of  August,  1815,  for  the  negro  slaves  Sam,  Am- 
m$9  Radiael  and  Baehad  the  younger,  was  obtained  by 
fraud,  and  that  the  said  defendant  do  surrender  the  same 
to  the  elerk  of  this  court,  to  be  cancelled — that  the  de- 
fendant do  deliver  up  to  the  plaintiff  Dennu  and  RachaH 
the  only  survi^'ors  of  these  slaves,  and  lfeia{,tiie  oflbpring 
of  tite  other  Xackaei,  on  the  plaintiff  entering  uit^  bond 
and  surety  to  have  tlicra  and  their  issue  forfhcoming 
to  iuiswer  the  final  decree  of  the  court,  and  to  pay 
their  hires  to  the  defendant  in  case  the  final  deciskm  of 
the  court  should  be  in  his  favor — that  the  clerk  and 
master  should  ascertain  and  report  the  value  of  the  hire 
of  the  slaves  since  they  have  been  in  the  defendant's 
possession — whether  any,  and  if  any,  which  have  died— - 
whether  they  have  had  increase,  and  if  so,  the  names 
and  ages  of  such  increase— whether  the  defendant  is  en- 
titled to  any  credits,  and  if  so,  the  amount  thepeof;  and 
that  the  cause  be  held  over  for  further  pniceedinj^  and 
it  was  further  ordered  that  the  master  take  an  account 
<af  the  value  of  the  other  property  contained  in  the  said 
fraudulent  deed.  Several  other  interlocutory  orders^ 
which  it  is  not  necessary  particularly  to  recite,  were 
subsequently  passed,  respecting  the  safe  custody  of  the 
property*  A  petition  was  then  filed  to  re-hear  the  or- 
tler  made  at  the  April  term,  1825,  directing  an  issue  of 
iM^  to  be  submitted  to  tlie  jury ;  also  to  i^hear  the  de- 
ciiEm  «f  the  Judge  on  the  motion  for  a  new  trial  of  the 
issue  at  the  October  term,  18S0 ;  and  the  declaration 
•and  decree  of  his  Honor  at  the  said  term,  pronouncing 
the  deed  to  be  fhtudulent,  as  herein  before  stated.  This 
fietition  waa  granted,  ami  a  report  having  been  ab* 
made  by  Uie  clerk,  and  exceiytions  taken  thereunto,  the 
•oause  has  been  removed  into  this  court  for  a  final  adju- 
dication. 

Qn  behalf  of  the  iK*rendant,  it  has  been  insisteil  on 
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tlie  rc-hearinf^  tlmt  the  interlocutory  order  for  submit-  Dwniess. 
ting  an  issue  to  a  jury  was  contrary  to  the  established 
rales  of  a  Court  of  Equity.  It  is  urged  that  according 
to  these  rules, wherever  the  defendant's  answer  positire-  C 
ly  denies  the  allegations  in  the  plaintiiTs  bill,  and  tliese 
allqsations  are  supported  only  by  the  testimony  of  a  sin. 
gle  witness^  the  court  will  neither  make  a  decree  against 
the  defendant,  nor  send  the  case  to  bo  tried  at  law«— 
that  in  this  case  there  was  nothing  more  than  the  posi* 
tive  assertion  of  one  witness,  and  a  positive  denial  by 
the  defendant:  and  that  the  witness  whose  assertion  is 
the  sole  foundation  of  the  plaintiiTs  cause,  shews  him* 
self  by  his  own  statement,  wholly  destitute  of  that  tntcg^ 
rity  which  should  give  him  a  claim  to  credit-  Of  the 
irst  part  of  this  pi*oposition  we  entertain  no  doubt- 
Where  the  denial  of  a  defendant  responsive  to  the  plain- 
tiff's charge  is  clear,  precise  and  positive,  and  it  is  met 
by  the  assertion  of  one  witness  only,  equally  clear,. pre- 
cise and  positive,  the  court  will  not  make  a  decree  for 
tlie  plaintiff,  unless  circumstances  appear^  shewing,  not 
indeed  absolutely,  that  tiie  truth  is  with  the  witness,  but 
that  there  is  a  strong  moral  probability  tliat  his  state- 
ment is  true.  With  regard  to  the  next  part  of  this  pro-  ^n 
position,  we  find  much  contradiction  in  the  books,  and  ^  ^  Sm$0d 
some  difficulty  in  extracting  from  them  a  distinct  rule  aM^MMrwiieoir 
for  i*egulating  the  discretion  of  a  court  in  awarding  an  tradieitd  ly  cas 
issue.  On  the  one  hand  it  seems  to  us  that  tlio  rule  not 
to  decree  against  tlie  answer  upon  the  unsupported  tea-  Nor  wbn*  te 
timony  of  a  single  witness,  would  be  broken  down,  if  rSSdV?  di«!i^ 
whenever  such  a  conflict  existed,  it  could  be  left  to  a  vunow  wlikk, 
jury  to  decide  whether  greater  credit  should  be  given  {jji^liff  jj^ilS 
to  the  witness  or  to  the  party.  But  on  tlie  other  bandy  tt>;diiMal  «f  te 
to  order  an  issue  only  where  the  circumstances  attach- 
ing  credit  to  tlie  assertion  of  the  witness,  clearly  over-  Bat 
balance  the  credit  duo  to  the  denial  of  the  party,  is  call-  {j^ 
ing  on  a  jury  where  the  Chancellor  needs  not  its  assis-  ^ 
tance,  but  has  sufficient  matter  whereon  to  found  a  de- 
cree. Perhaps  it  is  im]iossible  to  lay  down  a  rule  In  «  ■'■^'^J^JU 
precise  terms,  and  some  latitude  must  be  allowed  for  the  nmf^Vha^^^ 
exercisa  of  a  sound  discretion.     It  may  be  enoogh  to  '^f*?**^?**?'?? 


r 

AAi  %%vvn  tkm  AMtto  axu  smmittirAii  ur  tab 

Bfc.  ma   8t7  that  fhfira  ought  to  be  some  drGomstances  giTfaig  a 
prepoildisrance  to  the  testimony  of  the  witness,  independ-^ 
enti J  of  the  suspicion  against  the  answer,  arising  from 
the  interest  of  tlic  party, before  an  i^sue  should  be  award- 
edf  but  it  Is  not  necessary  that  these  clrcunistance  shMid 
be  sufficient  to  produce  a  clear  conviction  on  the  mind 
of  the  Chancellor  against  the  answ^.  If  bis  incllnalion 
upon  tliese  circumstances  be  in  favor  of  the  witaessybut  his 
conscience  is  still  in  doubt,  he  may  with  propriety  order 
an  issue,or  tender  one  to  the  defendant,  who  may  accept 
or  decline  at  his  ^rih    In  tliis  case  there  were  circnm- 
stances  tending  strongly  to  confirm  tlie  testimony  of  the 
witness,  AiHy  sufficient,  nay  demanding  a  decision  in 
cotlformi^  t»  that  testimony,  but  for  the  admitted  par- 
ticipation of  the  witness  in  the  base  fraud  charged.    I 
shall    name  but  a  few  that  seem  to  us  natural. — 
l^lie  others,  though  also  much  insisted  on  in  argument, 
>rere  not  regarded  as  of  much  weight    The  hoar  at 
Vhidi  the  transaction  took  place,  is  calculated  to  give 
support  to  the  narrative  of  the  witness.    According  to 
the  testimony  of  Haudint^  it  must  have  been  between  1 1 
aild  \%  o*clock  at  night,  long  after  the  period  at  which 
it  is  customary  for  the  plain  farmers  of  our  conntrj^  to 
l*etire  to  repose,  and  long  after  old  age  and  infirmity  al*c 
Wont  to  seek  in  sleep  for  relief  from  weariness  andean^ 
^rim  parties  did  not  arrive  at  the  house  until  two  liours 
•ftei^  daric,  and  fh>m  one  to  two  hours  elapsed  afterwards 
before  the  witnesses  were  called  in  to  see  the  execution 
tof  the  instruments*    The  time  was  peculiarly  fitted  for 
)>laying  off  the  infamous  trick  stated  by  nrgantf  uiion-a 
man  of  eighty  years  of  age,  of  weak  sight,  and  infirm 
health,  and  no  reason  is  given,  if  the  ptir|HMe  was  an 
honestttne^  for  selecting  an  hour  so  unusual  for  the  trans* 
action  of  business.     This  circumstance  derives  more 
\reight  fi-om  its  being  in  direct  contradiction  to  the  de* 
fondant's  answer^  who  aware  of  the  suspicion  it  onght 
to  excite^  untruly  states  that  tlie  deeds  were  executed 
before  early  bed  time.    But  the  other  circumstances 
stated  by  NainUttt  are  far  more  strong.    Tfais  witness 
and  Bhtets,  according  to  the  defendant's  answer,  wen 


the  rwj  persons  selected  hj  the  old  gentleman  to  be  tlio  !>««•  ^^9$. 
witnesses  of  this  transaction.  Yet  after  their  arrival  at  ""^^^^^^ 
the  hoii8e»  the  defendant  himself  who  had  brought  them  ^^^^^^'^ 
thtther,  in  pursuance  of  the  intestate's  request,  and  for 
the  very  purpose  of  attesting  what  should  take  places 
asks  them  out  of  tlie  room^in  order  that  tlie  old  man  might 
be  left  aUme  with  Brt/antf  and  tliey  do  not  return  for  an 
hour  or  two,  nor  until  they  are  wanted,  for  the  purpose 
of  seeing  or  hearing  acknowledged  the  formal  execution 
of  the  papers.  If  BryanPs  statement  be  true,  we  see  at 
once  an  adequate  motire  for  tliese  witnesses  being  out  of 
the  way,  while  he  shuffled  off  one  of  the  papers,  and  sub* 
stituted  another  in  its  place.  If  his  statement  be  not 
true  and  the  transaction  was  fair,  tlie  proceeding  Is 
wholly  unaccounted  for,  and  unaccountable.  There  is 
no  proof  that  there  was  any  other  individual  in  the  house, 
except  the  old  man,  Bryantf  the  defendant,  and  these 
two  witnesses;  all,  according  to  the  defendant's  account, 
intended  to  be  fully  cognisant  of  what  should  take  place, 
and  relied  upon  to  keep  it  a  secret  so  long  as  he  should 
live,  in  order  to  prevent  an  interruption  among  his 
children.  The  dlAculty  therefbre  in  ascertaining  the 
truth  of  the  controverted  matter  of  fact,  did  not  arise 
from  the  want  of  circumstances  to  support  the  positive 
evidence  of  Hryuitt,  but  solely  in  deciding  what  degree 
of  credit  was  due  to  the  witness  himself.  As  an  ac« 
knowledged  accraiidice  in  the  criminal  act,  he  was  of 
course  obnoxious  to  strong  suspicions.  Tet  he  was  a 
competent,  witness,  and  his  tale  rendered  highly  proba- 
ble by  corroborating  facts,  testified  to  by  witnesses  above 
soqiicion*  We  think  that  tlie  court  acted  right  in  leav* 
ing  It  to  a  jury,  knowing  the  witness,  and  knowing  tlio 
defendant  whooe  answer  was  relied  on  to  pass  upon  the 
credit  which,  under  all  circumstances,  was  duo  to  the 
teaftimony  of  tlie  one,  and  the  denial  of  the  other. 

We  are  by  no  means  satisfied  with  the  general  terms 
in  which  this  issue  was  expressed.  When  a  Judge  wish* 
es  bis  conscience  Informed  upon  any  matter  of  fact,  the 
issue  should  bo  so  framed,  as  to  present  that  fact  pre- 
cisely to  the  jury.    Whether  a  deed  has  been  (kirly  or 


1M»  ArMdttlently  obtainedf  ia  a  general  and  indeAnite  iamie^ 
which  might  inTolve  matter  of  law  as  well  as  of  (SurL— 
But  cm  looking  into  the  instructions  given  by  the  Judge 
to  the  Juryi  on  the  last  trial  of  the  issue,  and  into  the  mo- 
tion to  dismiss  the  bill,  we  cannot  but  see,  that  hower- 
er  vague  may  have  been  the  terms  of  the  issuer  it  was 
tnated  by  aU^  as  one  specific  in  its  nature  and  embrar 
cing  the  naked  fact  in  dispute. 

The  court  therefore, does  not  reverse,but on  the  contrary^ 
aiBrms  the  interlocutory  order  for  the  issue,  nor  does  itace 
any  reason  to  disapprove  of  the  decision  of  the  Judge,  re- 
fusing a  new  trial.  Three  verdicts  had  been  rendered  all 
one  way,  and  all  founded  upon  sufficient  proof,  if  Bryant 
was  entitled  to  credit,  and  after  thirty-six  disinterest- 
ed fireebolders,  selected  by  the  parties,  had  on  their  oath 
declared  that  they  believed  him,  it  could  not  have  been 
permitted  to  the  Judge,  to  ask  more  for  the  satisiSsction 
of  his  conscience,  in  this  respect 

As  to  the  interlocutory  order  whicli  was  made  at  Oc- 
tober term,  l  SSO,  so  far  as  the  same  declared  the  deed 
obtained  by  the  defendant,  to  have  been  obtained  by 
fraud,  and  decreed  the  delivery  of  the  negroes,  and  di- 
rected the  master  to  take  an  account,  the  court  doth  ap- 
prove thereof*  (His  Honor  then  proceeded  to  correct 
some  miscalculations  in  the  i-eport,  which  it  is  unneces- 
sary to  state.) 

Vmu  CvMMku — Jodghbut  ayfikmso. 


Whitlock  Arnold  t.  Clement  Arnold. 

A  mitneihaty  tnade^bttt luidcr  a  niuiipprahMuioii  of  itstann*  tai  oIUm 
pm,  inH  not  be  spedfically  executed,  onleM  the  defendant  bj  bis  eub- 
M^fuent  act,  has  ratified  it,  and  thereby  mads  it  unconscieDtioas  in  him 
to  lefose  its  ftdfifane&t. 

The  bill  was  for  a  specific  performance  of  a  oontraet, 
for  tiie  sale  of  certain  slaves,  which  was  stated  to  have 
been  to  this  effect :  that  the  defendant  owned  a  female 
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slave,  who  had  then  six  children^  and  was  expected  Dec.  163$. 
shortly  to  have  another,  and  agreed,  if  allowed  to  select 
at  his  choice,  three  of  the  children  to  be  kept  by  himselft 
to  sefl  the  mother  and  the  remaining  four  children,  in- 
clading  the  unborn  one,  to  the  plaintiflT,  at  the  price  of 
2 1000  ;  whereof,  S 100  was  to  be,  and  was  paid  down, 
and  the  balance  payable  apon  the  delivery  of  the  slaves, 
which  was  to  be  made  as  soon  as  the  mother  should  re- 
cover after  the  birth  of  the  next  chUd*  The  bill  and  a 
supplemental  bill  further  charged,  that  afterwards,  the 
plaintiff  paid  2300  more  on  the  contract,  but  that  the 
defendant  refused  to  convey,  and  tiad  sold  three  of  the 
children,  and  another  bad  been  sold  under  execution 
against  him;  and  insisted  that  by  such  sales  the  defend- 
ant had  made  his  election  of  the  three  he  had  the  right 
to  choose,  and  that  the  value  of  the  fourth  should  be 
applied  towards  the  satisfaction  of  the  purchase  money. 

The  answer  admited  an  agreement  to  sell,  but  denied 
that  it  was  at  that  price.  The  defendant  stated  that  he 
understood  the  price  to  be  StSOO;  but  discovering  that 
the  plaintiff  understood  or  pretended  it  to  be  Si 000,  in  a 
fbw  minutes  after  making  the  contract,  he  declared  that 
he  would  not  comply,  and  offered  to  return  the  sum  of 
8100  then  paid,  which  the  plaintiff,  insisting  on  the  bar- 
gain as  claimed  by  him,  refused  to  receive,  and  he  then 
deposited  it  with  a  third  person  for  him.  The  defend- 
ant stated  the  value  of  the  staves  to  be  21300,  and  said 
the  subsequent  payment  of  2300  was  on  other  demands 
he  had  against  the  plaintiff,  and  he  insisted  that  the  con- 
tract ought  not  to  bo  executed,  or  if  executed,  that  the 
larger  price  should  be  allowed. 

The  proofs  sustained  the  statement  of  the  bill  as  to  the 
terms  of  the  contract;  but  the  witnesses  all  stated  that  the 
defendant  alleged  immediately  after  it  was  closed,  that 
he  had  misconceived  it,  and  offered  to  return  the  money 
he  had  received,  and  gave  the  plaintiff  notice  that  he  would 
not  stand  to  it.  Two  or  three  days  afterwards,  howev- 
er, upon  being  assured  by  a  person  who  was  present, 
that  the  bargain  was  as  alleged  by  the  plaintiff,  the  de- 
endaat  said  he  would  abide  by  it,  and  about  a  month 


afterwardflp  reoetved  the  further  iiayneat  ef  S50O  on  1^ 
without  objection,  or  stating  that  he  dauned  a  Imrgtr 
price  than  SlOOO^and  pending  this  suit  he  had  received 
further  payments,  expressing  in  some  of  his  receiptMhat 
they  should  be  without  prejudice.  Several  witnesses 
stated  that  the  negroes  were  worth  more  thaa  8 1000. 

MtndeHhatt  and  Wituton  for  the  plaintiK 
JVoiA  for  the  defendant 

Runiir,  Chief-Justice.— After  stating  the  plMdings 
snd  pro<^  as  above,  proceeded : 

If  tliis  case  stood  upon  tlie  original  transaction,  al* 
though  the  evidence  establishes  the  contract  as  allied 
by  the  plaintiff,  the  court  would  not  give  the  relief  sought 
It  would  be  unconscientious  to  insist  on  an  agreement, 
into  which  the  defendant  had  been  surprised,  and  at  a 
price  below  tiie  value ;  although  the  inadequacy  be  not 
so  unreasonable  and  glaring,  as  of  itself  to  prevent  the 
court  from  exercising  this  jurisdiction.  But  the  subse- 
quent acts  of  the  defendant  ratify  the  contract  ma  un- 
derstood by  the  plaintiff,  independent  of  his  declaration 
to  tlie  witness,  that  he  would  comply  with  it  For  he 
knew  how  the  plaintiff  construed  the  bargain,  and  in  si- 
lence received  payments  from  him,  which  must  be  taken 
as  giving  the  plaintiff  to  understand  that  he  yidded  his 
own  objections.  In  tliis  position  of  the  affair,  the  want 
of  conscience  will  be  on  the  otiierside,  if  the  agreement 
be  not  performed,  unless  the  price  be  altogether  inade- 
quate. Upon  that  point  the  evidence  is,  that  the  ^ce 
was  not  the  full  value ;  but  no  witness  says  that  it  was 
so  unreasonably  low  as  to  bespeak  imposition.  Indeed 
the  number  and  ages  of  the  negroes  show  that  no  great 
advantage  could  liave  been  made.  The  plaintiff  is  tiiere* 
fore  entitied  to  relief  upon  it  The  defendant  must  elect 
to  take  those  negroes  which  he  himself  sold,  and  as  t» 
tiiosesold  under  execution,  the  most  valuable  must  be 
allotted  to  him,  and  tiie  other  at  the  true  value,  must 
be  a  credit  to  the  plaintiff,  against  the  balance  of  the 
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pQi^cliase  money.    The  master  must  enqiiii'e  what  slaves  p*^'  i833» 

have  been  thus  sold  by  thedefendant^or  forhim^and  when, 

and  the  value  of  tliose  sold  under  execution;  and  also 

take  an  account  of  the  balance  due  for  the  purchase  mo-     MUmnv. 

tiey^  computing  interest  from  the  time  it  was  payable^ 

ami  also  an  account  of  the  hires  and  profits  of  the  ne- 

groesy  while  in  the  defendant's  iiossessioR,  making  htm 

just  allowances  for  their  maintenance,  and  after  taking 

all  tlie  accounts^  asceHaiu  the  balance  tbat  may  be  due 

on  the  one  side  or  the  other. 

Pbr  Curiam. — ^Direct  ai?  Accouht. 


Mary  B.  Gillis,  et  aU  v.  Johk  B.  Martin^ 

A  memorandum  g'lven  by  th«  bargainee  at  (he  time  of  receiving  an 
abtohite  deed,  whereby  he  stipulated  that  if  the  land  was  sold  with'* 
in  two  years,  he  would  refund  to  the  bargainor  the  exeess  reeei^ed 
over  the  purchase  money,  and  interest,  together  with  the  costs  of 
repairs,  unexplained  and  without  evidence  to  the  contrary,  malee* 
the  deed  a  mortgage. 

The  bill  v.as  filed  by  the  widow  and  heirs  at  law  of 
MalcolHi  OillUf  for  the  redemption  of  a  town  lot  in  Laii- 
renceville^andapeiceofland  conveyed  by  him  to  the  de** 
fendant,  by  an  absolute  deed,  dated  the  21st  of  Novem- 
bei>  1832y  which  the  plaintifls  alleged  was  intended  only 
as  a  security  for  a  debt  of  SI699  which  they  said  had  been 
discharged  by  tlie  profits  that  had  come,  or  ought  to 
have  come  to  the  defendant's  hands.  The  character 
given  to  the  conveyance  was  founded  on  a  written  agree* 
rocnt  of  the  defendant,  of  the  same  date,in  which  he  stated 
that  be  had  purchased  the  pi*emises  at  the  price  of  21 69f 
but  that  if  sold  within  two  years  for  mora  than  that  sum 
and  the  interest  on  it^and  such  necessary  repairs  as  might 
be  done  on  the  house,  he  would  pay  the  surplus  to  OiUis* 

The  answer  admitted  the  argreement,  but  denied  that 
it  was  intended  to  make  the  deed  merely  a  secnrityyaml 
averred  that  the  purchase  was  an  absolute  one.  The  de- 
Voir  II.  #63 
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Dte.  1819.  feiidaiit  gave  this  accoant  of  the  transftction:  That  Otl- 
U$  was  indebted  to  him  in  the  sum  of  S69,  and  to  ae- 
rare  the  payment  had  made  a  deed  of  trust  for  tlie  pre- 
mises in  dispate-^that  lie  was  about  removing  to  Alaba- 
ma, and  was  unable  to  pay  the  defendant«  or  remove* 
without  selling  the  land,  which  he  could  not  effect  to 
any  body  else,  and  tliat  at  length  the  defendant  was  pre- 
vailed on  to  purcliase,and  give  one  hundred  dollars  more 
than  his  debt,  which  was  the  full  value,  upon  which  he 
surrendered  the  deed  of  trust,  and  took  an  absolute  con- 
veyance— that  after  the  contract  was  completed,and  the 
deed  executed  and  delivered,  Oillis  mentioned  that  his 
family  might  be  dissatisfied  at  the  price,  and  requested 
the  defendant  would  agree  to  sell  the  premises,  and  pay 
him  the  surplus,  which  he  i*eadily  agi*eed  to,  as  he  only 
wanted  his  money  and  intei*est,  and  had  made  the  pur- 
chase only  to  oblige  the  other,  and  that  thereupon  he  ex- 
ecuted the  writing,  that  it  might  satisfy  the  family*  B«t 
that  it  was  not  at  all  understood  that  the  paper  was  to 
to  be  connected  witli  tlio  deed,  or  in  any  event  give  tfie 
right  of  redemption,  or  cliange  the  purchase  from  an  ab- 
solute one,  or  have  any  effect  but  to  give  him  a  claim  to 
tlie  surplus  of  the  money  that  might  be  had  upon  a  re- 
sale, after  discharging  the  sum  advanced  by  the  defend- 
ant TIm)  answer  averred  that  Gillis  had  before  ap- 
plied for  furtliet*  advances,  and  to  sccui*e  them  by  moK- 
gagc,  which  the  defendant  refused  ;  and  that  Oillis  then 
wishing  to  remove  from  the  State,  determined  to  sell,  and 
made  the  sale  to  the  defendant.  Hie  defendant  further 
stated  that  he  made  repeated  efforts  to  se]l,but  was  unable 
to  do  so  at  any  price,  up  to  August,  1825,  at  which  time, 
the  houses  having  become  ruinous  and  untenantable,  he 
made  some  repairs,  and  personally  occupied  them,  and 
that  believing  the  absolute  property  to  be  in  himself,  he 
had  since  erected  several  out-houses,  and  made  such  re- 
jiairs  and  additions  as  wore  indispensable  to  the  com- 
fortable occupation  by  his  family/ 

To  the  answer  tlicre  was  a  general  replication,  and 
the  cause  was  then  set  down  for  hearing,  and  was  heard 
without  proofs  on  either  side,  and  a  decree  made  by 
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Judge  Dariel,  declaring  timt  llio  plaiiitiflTs  had  a  right   X^- 1^^ 
to  redeem,  and  refering  it  to  the  master  to  take  an  ac-' 
coant  of  the  sum  duo  on  the  mortgage,  including  neces- 
sary i^epairs,  deducting  thereH-om  the  rents  and  profits, 

llie  master  i-eported,  and  submitted  two  views,  in 
the  first  of  whicli,  he  gave  the  defendant  credit  for  re- 
pairs made  within  the  two  years  limited  in  tlie  agreement, 
and  charging  him,  after  the  subsequent  improvements, 
an  improved  rent,  iijion  which  he  found  a  balance  due  to 
the  defendant  of  244  93.  In  tlve  second,  he  gave  him 
credit  for  all  the  repaira  and  improvements,  and  charg- 
ed the  like  rent,  upon  which  he  found  the  balance  i/i\  h« 
2746  55*  The  master  reported  that  the  defendant  en« 
deavored  to  sell  or  lease  the  premises,  but  that  he  could 
get  neither  a  purchaser  nor  a  tenant  until  1824,  on  ac- 
count of  their  uncomfortable  situation — that  he  made 
some  rcpairs,and  then  got  a  rent  of  six  dollars,  and  that 
soon  afterwards, he  entered  into  possession  himself,  and 
made  considerable  repairs  and  improvements,  so  as  to 
make  the  rent  worth  235 — that  all  the  repairs  and  im« 
provements  were  necessary  for  a  convenient  and  com- 
fortable residence,  and  wei*e  made  by  the  defendant  with 
tliat  view. 

The  cause  came  on  again  in  the  Superior  Court,  upon 
a  motion  for  further  directions,  when  the  report  was 
confirmed  proformUf  according  to  the  first  view  submit- 
ted by  the  master,  and  a  decree  pronounced  according- 
ly, from  which  the  defendant  appealed  to  tliis  Court 

No  counsel  ap|)eared  for  the  plaintifl. 

JHendenhall  for  the  defendant. 

RuFFiir,  Chief-Justice. — After  stating  the  pleadings 
and  re|)ort,as  above  set  forth,  proceeded  as  follows  : 

For  the  defendant,  it  is  insisted,  that  both  decrees  are 
erroneous,  for  that  the  purchase  was  absolute,  but  if  not, 
that  the  defendaiithad  a  right  to  make  the  improvements, 
or  at  all  events,  is  not  to  be  charged  with  rents,  as  for 
those  improvements* 

The  case  is  not  free  fi*om  doubt  upon  the  first  i»oint 
The  character  of  the  conveyance  is  to  bo  determined  by 
the  intention  of  the  parties,  and  if  that,  however  a8« 
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Dsc.  1933.  certained,  was  that  it  should  operate  as  a  security,  iht 
^''^^>^^^^  court  BO  regards  it,  and  the  debtor  will  be  entitled  to 
^'""  retlecm.  Tlie  difficulty  is  always  in  ascertaining  the 
VUmtitk.  intention.  Here  the  instrument  called  by  the  plaintiffs 
A  defeasance,  is  admitted  in  the  answer,  but  the 
defendant  denies  that  it  was  given  with  the  view  of 
turning  his  purcliasc  into  a  security.  For  the  purpose 
of  supporting  that  assertion,  he  states  that  the  price 
mentioned  in  it  was  a  full  one,  that  he  then  gave  up  a 
former  and  more  effectual  security  for  the  debt  wliich 
OUlis  owed  him,  wliich  he  would  not  have  done,  if  he 
liad  considered  that  he  was  only  talcing  a  mortgage  for 
tliat,  and  die  additional  sum  then  paid,  and  that  OUlis 
was  about  removing  to  distant  part«9,and  had  no  expecta- 
tion or  wish  to  redeem  tlie  premises*  and  thei-eforc  can- 
not be  supposed  to  have  stipulated  for  it.  These  circum- 
stances would  be  very  strong  to  repel  the  inference  from 
the  words  of  the  agreement,  if  they  appeared  in  a  way 
for  the  coui*t  to  take  notice  of  them.  But  tliey  do  not. 
It  no  where  appears  that  tlie  defendant  ever  had  a  deed 
of  trust.  It  is  ti*ue,  that  upon  the  evidence  before  the 
master,  upon  the  taking  of  the  account,  it  ap^ars  that 

O    an  art)cal  ^^^^  ^^**  ^^^^  ^^^^  value,  and  that  OiUis  was  about  to  re- 
in aquity  the  Sa-  movc  to  Alabama.    But  the  court  Is  confined  on  an  ap- 

'^'fiDed^to^ibB  V^^^  ^^  *'*®  proofs  ui)on  which  the  decree  impeached  for 
prooftuponwhidi  error,  was  founded.  When  the  decide  for  redemption 
iobe***enSr****  and  an  account  was  made,  there  were  no  proofs  but  the 
AwndML  exhibits,  and  the  defendant's  answer;  and  the  answer 

after  replication,  is  not  evidence  for  the  defendant,  ex* 
cept  as  it  is  made  so  by  discoveries  called  for  in  the 
bill,  and  which  are  rcs|)onsive  to  direct  charges,  or  spe- 
pfied"  to'lT'cit  cial  interrogatories.  Here  the  bill  charges  nothing  but 
dence  for  the  de-  the  execution  of  the  agreement,  which  is  appended  to 
whenirL  iwpoft.  ^  ***"»  ^y  ^^'ce  of  which  alone  the  right  to  redemption 
«ive  to  (he  bill-     is  claimed,  and  interrogates  the  defendant  as  to  its  cxe- 

cuttou.    That  tlie  answer  admits.    The  other  circum- 
stances brought  forward  in  the  answei*  are  new  mattera, 
and  most  Uiercfore  be  proved  by  the  defendant,    before 
Uiey  can  vary  the  dcci*ec. 
Confining  ourselves  to  the  instrunu^nt  itself,   the  first 
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decree  pronounced  in  the  Superior  Courtj  seems  to  us   Dbc.isss 
to  be  correct.    Tlie  transaction  cannot  be  regarded  as  a 
sale,  accompanied  by  .an  agreement  for  a  re*purchase 
by  the  vendor,  upon  which  lie  must  come  strictly  within     Maktiv. 
time ;  for  nothing  of  tliat  sort  is  pretended  on  either 
side.    If  it  were  so,  it  would  be  supportedi  tliough  the 
court  watches  such  agreements,  and  construes  them  to 
be  sccuritiesi  unless  a  contrary  intention  be  manifest 
from  the  circumstances.    (^Poindexter  v.  McCannonf  1   p^jJ!^  ^ 
Dcv.Bq*  Cos.  373.)    But  here  no  payment  by  QiOi$  is  McCannmifam' 
stipulated  for,  to  be  made  at  any  time,  as  a  price  for  fpp^^ii/*  ^"^^ 
the  land.      But  it  is  contended  tho  agreement  was  not 
for  redemption,  which  might  be  had  at  any  time,  but  that 
an  eventual  arrangement  of  property  was  contemplated^ 
and  that  this  was  at  least  a  conditional  sale,   to  become 
absolute  in  the  defendant,  in  the  event  ho  did  not  sell 
to  anotlier  within  two  years.     It  is  dilBcult  to  say  that, 
on  the  face  of  the  papers.  An  interest  is  reserved  to 
QiUu  in  the  sum  that  might  be  got  for  it,  upon  a  sale  to 
another;  which  is  the  surplus,  not  above  a  particular 
sum  in  numerOf  but  above  the  advances  then,  and  the 
disbursements  on  the  property,  and  interest.    The  ques- 
tion  is,  does  this  show  that  the  object  was  primarily  to 
secure  those  advances,  for  if  it  does,  then  redemption 
and  all  other  incidents  of  a  mortgage  follow.    To  us 
the  affirmative  seems  true.    It  cannot  be  doubted,  that 
if  the  defendant  had  sold,  he  would  have  been  obliged 
to  pay  the  surplus  to  QiUu ;  nor  that  if  GftUu  had  with* 
in  two  years  tendered  what  was  due^  he  would  have  had 
a  right  to  a  reconveyance,  and  that,  not  upon  the  ground 
of  a  stipulation  to  tliat  effect — for  there  is  none  such  in 
the  instrument — but  upon  the  equity  raised  fdr  him  here^ 
by  seeing  that  since  he  was  to  have  the  surplus,  the  de- 
fendant's interest  was  limited  to  the  sum  due  him,  and 
beyond  that,  OUlis  was  the  real  owner.     Besides,  upon 
a  settlement  eitlier  befoi-e  or  after  a  sale,  what  is  made 
tho  basis  of  it?    The  debt  and  interest,  and  the  outlays 
for  necessary  i*epaii*s  and  interest.    The  defendant  tiien 
does  not  go  into  possession  as  ownei*s  generally  do,  and 
erect  or  pull  down  buildings  at  his  pleasure,   but  re- 


Die.  1888,   straias  hioiseir  to  necessary  ioiprovementst  tCnd  as  to 
^"^"^^^^^^   theniyhe  is  to  keep  accounts  against  either  the  debtor  or 
\  the  estate;  which  we  tliinki  in  th4^  absence  of  evidence  of 

Maativ.  tiie  value  of  the  estate,  and  all  otiier  circumstancesy  is 
conclusive  upon  the  character  of  the  conveyance  origin- 
ally. If  it  was  then  a  security,  it  remains  so  in  the 
hands  of  the  defendant,  although  it  would  be  otherwise 
in  the  hands  of  a  bona  fide  purchaser,  even  with  notice, 
upon  the  score  of  a  personal  confidence  in  tlie  defendant 
to  make  a  sale,  and  receive  tlie  purchase  money,  to  tAe 
application  of  which  tlie  purchaser  would  therefore  not 

A  unement  "^  "^"^^  ^^  ^^*  ^"^  ^^  agreement  at  the  time  of  the 
at  Um  execution  Contract,  that  the  purchase  shall  in  default  of  the  debtor 
Sa  dSiiU**f^  become  absolute  owner  even  at  an  increased  price, is  per- 
debtor  it  ehoukl  mitted  by  the  court  to  bar  redemption,  if  the  subject  was 
Sl^,**^''?*  once  redeemable.  (fPiart  v.FFiiiiicU,    1  F^nt.488,  BtUm 

m  neTei  e  tNir  to 

ledemptioiL  V.  Stadtj  7  Ve$.  S7d). 

The  last  decree  was  merely  formal,  and  seems  to  have 
been  made  to  enable  the  parties  to  bring  the  other  speed- 
ily under  revision.    We  think  it  too  rigorous  towarda 
'    ^-"^f^^*^  the  defendant  under  the  circumstances  of  the  case,    E- 

in   poflManon  is 

entitled  to  the  Very  mortgagee  in  possession,  if  not  bound  to  repair^  is 
^t^eJttte^  at  least  entitled  to  his  expenditures  for  that  purpose,  and 
CO.  tliey  form  part  of  the  debt  on  which  the  interest  runs. 

{Oodfirey  v.  WatsoUf  S  Aik4  518) — ^and  so,  for  other  out- 
lays for  the  preservation  of  the  estate.  [Hardy  r.ReeveSf 
it  i«  odJrwii^  ^  ^*  466).      As  to  new  improvements,  the  general  rule 
to  improTements^  is  otherwise,  but  is  not  unyielding,  (  4  Jl%nfs  C^mt.)    It 
ing  fw^their  colrti  *^  adopted  by  the  Court,  as  necessary  to  protect  the 
thedifficul^  of  mortgagor  from  imposition,  and  fi^m  having  increased 
a99a^L     ^      difficulties  tlirowii  in  tlic  way  of  redemption.    The  cre- 
ditor is  not  therefore  allowed  to  improve  the  debtor  oat 
of  his  estate.    But  where  the  mortgagee  takes  posses- 
sion^  not  only  by  the  consent,  but  as  it  Mere,  at  tlie  ins* 
mcSaLror^SriL-  ^^^^  of  the  mortgagor,  and  the  improvement  is  perma- 
ing  himself  to  be  nent  and  beneficial,  and,  without  it,  the  estate  would  be 
jde  ^makM  *tel^  ***^S®*''*^*'  Unproductive,  so  that  the  mortgagor  as  a  pru- 
provementswhich  dent  man,  would  make  it  if  he  were  himself  in  poases- 

he k'dfow^^for  ^^^^'  ^^^  *'*®  mortgagee  really  made  it  under  the  belief 
their  cofU.         that  the  estate  was  his  own,  and  that  he  was  rendering 
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tiie  property  more  valaable  as  for  himself,  and  riot  with   I>m*  18^- 
a  view  of  bringing  the  expense  into  account  against  his    ^^'^''^^ 
deiitor,  there  seems  to  be  a  ground  for  repelling  the  ap«         v. 
plication  of  the  rule.    The  principle  upon  which  it  is     Kaxtiv. 
founded,  does  not  reach  such  a  case  ;  which  stands  ra- 
ttier on  another,  that  he  who  takes  benefit  by  the  labour 
or  money  of  another  person,  not  laid  out  against  his  will 
or  his  interest,  shall  make  compensation.     Upon  this 
ground,  improvements  were  allowed  for  by  this  Courts 
in  Bissdl  v.  B^xmatif  when  last  before  us,  because  they     The  am  o£ 
were  proper,  and  BoKmaUf  at  flie  time  of  making  them,  Bi9$€U  v.  ^x^ 

....••  «•  ...        ..  man,  ante,  6.289 

deemed  himself  the  owner,  and  it  was  hdd  to  be  other-  approTod. 
wise,  only  upon  a  nice  legal  consbruction.  There  is  no 
doubt,  upon  the  evidence  before  the  Master,  in  this  case, 
that  either  the  defendant's  was  a  purchase,  or  that  he 
conceived  it,  and  with  much  reason,  to  be  so ;  and  that 
he  acted  with  good  faitli  in  his  endeavour  to  sell,  before 
he  laid  out  more  money,  and  also  in  making  his  expen- 
ditures* It  is  in  proof,  that  the  sum  he  advanced,  was 
a  full  price— that  the  debtor  was  then  removing,  and  did 
remove  to  Alabama,  and  therefore  had  no  actual  inten- 
tion to  redeem,  but  expected  at  most  a  sale,  and  that  he 
could  not  get  a  tenant  at  any  price  without  improvements, 
and  that  all  which  the  defendant  made  are  absolutely  ne- 
cessary to  make  the  place  even  comfortable.  These  cir- 
cumstances seem  to  render  the  case  peculiar,  and  to  en- 
title the  defendant  to  be  protected  in  his  expenditures, 
for  as  they  were  incured  honestly,  he  may  claim  at  least 
to  be  a  bailiiT  or  steward,  endeavouring  to  serve  the  own- 
ner,  instead  of  a  creditor,  striving  to  make  a  pledge  his 
own  property.  Moreover,  the  difference  is  not*  very 
great,  for  the  first  view  taken  by  the  master  could  not 
possibly  stand,  since  it  charges  the  defendant  with  a 
rent  the  premises  ought  to  bring  both  under  the  repairs 
and  improvements.  The  rent  tliUMgiven,exceeds  the  inter- 
est upon  both  thedebt  and  the  repairs, and  improvements, 
and  the  proof  is,  that  if  i*epairs  alone  had  been  made,  no 
tenant  could  have  been  had.  The  whole  rent  is  there- 
fore justly  attributable  to  the  improvements,  and  will 
nearly  discharge  the  cost  of  them,  so  as  to  make  the 
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Dw.  i899r.   balance  of  the  account  consist  almost  entirely  of  tlie 
^'^""'^'^'^   debt,  repairs  and  interest,  for  wliicli  tlie  mortgaged  pre- 
'^"*      mises  tfre  undoubtedly  answerable.    But  we  think  the 
MAmtiMb    ^mge  upon  its  own  circumstances  forms  an  exception,  if 
any  can^  which  appeals  to  tlie  sound  diseretion  of  ike 
Court  to  make  those  allowances,  upon  the  footing  of 
fair  dealmg  between  these  parties,  and  as  no  exception  ia 
talkcn  to  the  estimates  of  the  master,  as  contained  in  ei- 
tlier  view  submitted  by  him,  but  only  to  the  principles 
upon  which  they  are  respectively  based,  the  former  dc^ 
cvee  must  be  reversed,  and  the  report  of  tlie  master, 
finding  the  balance  due  to  tiic  defendant,  on  the  IStti  day 
of  March,  1833,  to  be  8746  55^  as  exhibited  in  the  ac* 
count  annexed  to  the  report,  must  be  confii-raedy  and  a 
decree  made  accurdittgly<*^that  the  plaintiff  pay  the 
same  to  the  cVefendant,  within  four  monflis  from  the  day 
of  making  this  deereee,  together  with  tlie  costs  of  his  suit 
in  the  Sujierior  Court,  and  uiKin  such  payment  being 
made  by  the  plaintiff,    Jdary  B.   GiUiSf   the  widow, 
that  the  defendant  convey  the  mortgaged  premises  to  her 
by    way  of  assignment  of  hi»  tille  to  the  same  as 
a  mortgage,  or  if    the   payment    be   made  by    the 
MdJi^ioniasAle  ^^1^  l»iaintiftB,  that  the  defendant  do  convey  to  the 

«£iXc^mt!  P^*^*"****»  **»  *•»  Jimanda  Ji.,  atid  Elhia  JIT-,  the 
It  is  otherwiM  children  and  heirs  at  law  of  the  mortgagor;  and  in  de- 
wfafln  a  forccio-  fault  of  such  payment,  tlie  bill  te  stand  dismissed.    Up- 

on  a  bill  for  foreelosure,  tlie  practice  in  this  court  has 
been  to  decree  a  sale  as  being  more  advantageous  to  the 
debtor,  and  as  the  creditor  is  socking  in  that  suit  the 
I'ecovery  of  his  debt.  But  upon  a  bill  to  redeem,  a  sale 
cannot  be  ordered,  except  upon  consent,  because  the 
mortgagee  ougM  not  to  be  compelled  to  i*elinquish  tLe  es- 
tate ui)on  any  other  terms  than  receiving  his  whole  debt^ 
wliich  he  might  ultimately  get  by  iTception  of  the 
rents,  and  may  not  by  a  sale.  iTrmighton  v.  Binkes^  ^ 
Vcs.  573. 

Pbr  cubiam« — Dbcrbe  rbvbbsbb* 
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T. 

NaTHANI&L  ROBARDSy  Ex.  of  JoHS  Wa^hixgto.t. 

No  deciM  ctn  be  made  aj^uiu^  on  executor,  tinleas  aeieu  are  adnttted  bgr 
him,  or  Ibuod  upon  a  referenoe — and  where  he  ie  nade  a  dofiNidaiit  liy  tci, 
fa,  after  estabUehing  the  right  of  the  plaintiill  the  proper  ttep  ia  to  di- 
rect an  inquiry  as  to  aaeets. 

The  caaee  of  Jitfan  v.  Blottni  fante  p,  382)  and  of  Pl-^o^d  ▼.  Brownriff^ 
(3  Ve9^  Rep,  480)  approved. 

This  was  a  bill  originally  filed  against  the  testator  of 
the  defendaiity  for  an  account  of  the  assets  of  /oAn  C. 
Rkitzfily  who  had  appointed  hiin  executor  of  his  will^  and 
guardian  of  the  plaintiffs,  his  children.  Pending  the 
suit  Washington  died»  and  the  present  defendant  wa^ 
made  a  i>arty  by  scire  facias. 

At  a  former  term  of  the  court»  tlierc  had  been  a  refer^ 
ence  dircctcdi  and  the  master  had  i*eported.  Both  par- 
ties excepted  to  the  report  for  matters  purely  of  fact» 
and  a  decree  was  passed. 

At  this  term  the  defendant  filed  a  petition  to  rehear 
that  dect*ee,  and  assigned  two  erroi*s  as  existing  ia  it: — 

1st.  That  the  master  had  charged  him  with  compound 
interest  fi"om  the  death  of  his  testator  up  to  the  time  of 
entering  the  deci*ee. 

2d.  That  by  the  decree  execution  was  awarded  of  tho 
goods  and  chattels  of  his  testator  in  his  hands,  when  he 
never  had  been  charged  with  the  receipt  of  any  thing, 
and  never  had  an  opportunity  of  answering  as  to  the 
receipt  and  disbursement  of  the  assets  by  him,  and  when 
no  account  of  his  administration  had  been  taken. 

The  [letitioner  stated  that  he  never  had  notice  of  the 
objeetionable  parts  of  the  decree,  until  after  the  close  of 
the  term  in  which  it  was  made,  as  the  final  decree,  upon 
the  order  overruling  some  exceptions  and  sustaining 
othei*s,  was  drawn  up  upon  a  rejiort  of  the  master,  upon 
directions  to  him  to  amend  his  first  report  according  to  the 
order  upon  the  exception,  and  that  this  last  report,  iaa 
well  as  the  final  decree,  was  drawn  up  after  his  ounscl 
liad  left  the  court  to  attend  the  circuit 
Vol.  II.  ♦ft4 
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t^M€AW.       De9enuXf  Ibr  the  petition. 
y|^|^]|^       Badger  and  f9^.  H.  Haywoodf  cxmlrtu 

RuF¥iir»  ChieMustice.— -After  stating  tlie  pleadings 
tad  reparttas  al»ove  set  fortlit  proceeded  as  follows  : 

The  principle  of  compatation  acted  on  by  tlie  clerk  it 
^  ^  contrary  to  the  rule  laid  down  in  Byan  y«  Btountf  (I  Dtt» 
■liHiaiaaffte  JBf.  Oa$.  S8S,}and  fFoody.Brownriggf{S  Dev.  BqfASO,) 
SL AmS^qTaM  ^^  ^  decree  must  be  opened  in  thi«  respect,  and  the 
in  account  refered  again  to  Uie  mastert  to  compute  sioipfe 
lina  instead  of  comiiound  iuterest,  from  the  death  of  ITatfc* 
ingUnif  tlie  guardian. 

The  last  point  ia  of  more  consequence  as  a  general 
question.  The  bill  was  filed  against  ¥Fa$hingicm  in  his 
life  time,  and  upon  his  death,  was  revived  againi>t  his 
executor  by  tore  faaaSf  and  not  by  bill.  The  set.  /a. 
does  not  suggest  assets  in  tlie  hands  of  the  executor,  nor 
call  far  an  answer,  nor  could  it.  Upon  the  hearing,  a  de- 
cree was  made  that  JFaMngtou  was  indebted  to  tfaeplain- 
tUb  in  a  certain  sum,  and  that  they  might  have  execiitfon 
therefor  against  the  assets  in  the  hands  of  the  executor* 
Such  decrees  have  crept  into  use  of  late  unadvlaedly»  ow- 
ing to  tlie  manner  of  reviving  by  sdrefadoi.  which  does 
not  admit  of  an  answer  by  the  executor  acknowledging 
assets,  or  stating  an  account  But  they  are  against 
principle,  and  will  not  in  futui^c  be  passed.  The  prima- 
ry jurisdiction  of  the  court,  is  in  pertonatOj  and  aldiosgh 
our  statutes  allow  executions  in  equity,  tlie  nature 
of  the  deci^ee  is  not  altered,  but  only  that  process  is  sub- 
stituted, at  the  election  of  the  party,  for  that  of  contnnpt. 
The  decree  is  against  the  defendant  personally,  r^^ard- 
iog  him  as  a  trustee  by  reason  of  the  ftmd  in  his  hands, 
applicable  to  the  plainti(6  satisfaction .  And  no  decree 
ought  ever  to  be  given  fbr  raising  the  money,  unlesn  the 
assets  be  admitted  by  the  defendant,  or  found  upon  a  re- 
ference. Of  course  this  makes  a  reference  indispensable 
fai  every  case  of  a  revival  by  $dre  facias,  which  sliouM 
make  plaintiSH  more  particular  about  the  mode  of  reviving. 
For  it  increases  the  expense  certainly  and  they  may  lose  the 
important  advantage  of  fixing  the  defendant  with  assets 
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bj  confession  in  an  early  stage  of  the  eause,  and  liefora  &>«•  ^Mt. 
tliey  have  been  applied  to  otiiei*  creditors.  Indeed  the  c6Qrt 
has  felt  a  difficulty  in  saying  tliat  tliere  could  be  any  ac-  "^'^ 
count  of  tlie  assets  ordered  upon  sucli  a  reriyor,  as  tliis  ^*' 
mode  seems  only  to  be  proper  when  the  executor  is  a  for- 
mal party,  and  no  relief  prayed  against  him.  But  it  is 
understood  that  the  practice  has  been  otherwise,  and 
tlierefore  a  reference  is  allowed  as  incidental  to  the  re* 
fief.  Certainly  an  absolute  decree  cannot  pass  until  as- 
sets be  found ;  and  we  should  not  know  how  to  treat  svch 
a  decree  upon  an  application  for  execution  against  the 
assets*  If  in  analogy  to  the  judgment  at  law,  it  would 
be  conclusive  and  sulyect  the  executor  to  payment  un<* 
less  ho  produced  property*  But  that  could  not  be  sustaio- 
ed»  for  the  rule  of  pleading  is  different*  At  law,  a  party 
is  held  to  admit  all  he  does  not  put  in  issue.  In  equity* 
it  is  just  the  contrary ;  and  if  the  answer  neither  admit 
nor  deny  a  fiict  charged  by  the  pl«untiff,it  may  be  excep* 
ted  to  as  insufficient*  The  object  is  to  get  the  discovery* 
Therefore,  tlie  deci-ee  would  conclude  nothing  but  the 
sum  declared  to  be  due*  No  process  ought  to  issue  on  it. 
The  decree  must  therefore  be  reformed  in  tliis  respect 
and  a  reference  made  to  a  master  to  take  an  account  of 
the  assets  of  the  testator  Washingbm,  which  came  to  the 
hands  of  his  executor,  tlie  defendant,  and  tlie  dispositioii 
thereof  made,  and  his  disbursements ;  and  if  any  part 
tiiereof  remain  in  specific  articles,  of  what  the  same 
consistyand  the  value  thereof  and  the  profits  made  on  the 
estate  by  the  defen(lant,or  any  person  under  his  authori* 
ty,  or  that  might  have  been  made,  making  all  just  allow* 
ancei,  and  report  the  same  with  any  special  matters  by 
any  of  the  parties  required* 

Pbr  Curiam — Orobr  accorduolt* 
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Die.  183S. 

William  Bvfokd 

V. 

Tbomas  Neblt,  adm^r.  o^  Willis  PiLKiNOToiif 
Raglan D  Roberts,  et  aL 

A»  ■frifn*m*  faj  one  of  two  cofutoen^  of  his  intevest  in  the  coputna- 
■hipi  b  t  ditfolution  of  it,  becaiue  the  other  ii  not  bound  to  receive  Che 
•angnee  m  •  partner.  But  where  the  aaugnment  was  a  mere  aecuzitj, 
and  it  wai  Agreed  by  ell  partiee  that  the  asaignor  abould  act  in  the  parr- 
iMiri]|pb«8ine«  at  agent  of  the  aaaignce,  it  doea  not  piodaca  tkm  eftcL 
JLnd  «pon  a  hill  bj  the  aa«giior  for  an  account  of  the  paitnenhip^  the 
aa«gnor  and  the  other  partner  are  proper  parties. 

The  plaintiflT  alleged  that  in  September,   1815,  one 
JRcfct  and  PiUdngtoUf  the  intestate,  entered  into  co])art- 
nership,  and  did  business  at  Lyncliburg  in  Yirginia ; 
that  Hicks  advanced  SOOO  dollars,  and  PiUnngioH  £000 
dollars,  which  constituted  the  capital.    That  the  profits 
were  to  be  divided  in  the  proportion  ofthree  fifths  to  Aidfci, 
and  the  residue  to  FlUdngion,  who  was  to  be  the  mana- 
ipng  partner.     That  the  plaintiff,  in  March,  1816^  wiiii 
the  consent  of  Findngtonj  bought  the  interest  of  BSda  in 
the  partnership.     That  the  partnership  business  was 
transacted  in  Lynchburg,  until  December,  1816,  when, 
by  consent  of  all  parties,  the  goods  &c.  were  removed 
to  Stokes  county,  in  this  State,  wliere  a  profitable  bvsi- 
tiess  was  carried  on  until  the  year  1819.    That  in  March 
'  1319,  the  plaintiff  assigned  his  interest  in  the  copartner- 
ship to  •tffrraAam  4*  John  Shdtonf   (defendants,)   upon 
trust,  to  secnre  Abraham  ^  John  Bufort,  (also  defend* 
ants,)  as  his  sureties  in  sundry  debts,  which  were  spe* 
cified  in  the  assignment    That  PUkington  know  of  this 
assignment  and  consented  thereto,  and  had.  uniformly, 
alter  its  date,  until  the  sale  hereafter  mentioned,  treated 
tlie  plaintiff  as  a  partner,  by  returning  him  statements 
of  the  partnership  dealings,  &c.    That   tlie  debts  se- 
cured by  this  deed  bad  been  paid  by  the  plaintiff,    and 
the  deed,  as  a  security,  abondoned  by  the  assignees  and 
their  cestnifue  trusts.    The  plaintiff  then  charged  that 
FUkington,  intending  to  defraud  him,  had  combined  with 
^be  defendant  BoberU,  who  was  a  young  man   without 
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capital^  and  a  clerk  of  the  copartnership,  and  in  Sep-    Dsc  189:3. 

tembcr,   181 89  had  advertised  the  stock  of  goods  for 

sale,  and  had»  at  a  pretended  sale,  exposed  tlicm  in 

large  lots,  and  in  conjunction  with  Roberts,  had  brought      Nbely. 

them  in  at  a  nominal  price,  and  commenced  a  new  firm 

under  the  title  of  Pilkingtim  j*  Roberts.    The  jilaintiflT 

averred  that  this  new  copartnership  was  conducted  with 

the  effects  of  the  old  one,   and  he  prayed  an  account  of 

the  profits  of  both ;  admitting  that  PUkington  had  paid, 

t)r  was  bound  to  pay,  a  part  of  the  money  duo  Hicks  for 

the  purchase  of  his  interest,  and  submitting  that  ho  should 

have  credit  therefor,  or  be  protected  therefrom,  in  the 

final  adjustment  of  the  accounts. 

The  two  Shdtons  and  tlie  two  Buforts  in  tlieir  answers 
disclaimed  any  interest  under  the  assignment,  and  admit- 
ted that  if  any  thing  was  due  upon  a  settlement  of  th« 
copartnership  accounts,  it  belonged  to  tlie  plaintiff*. 

The  defendant  PUAinj^toit,  in  his  answer  admitted  most 
of  the  allegations  of  the  bill.  He  insisted  Hiat  if  lie  w^as 
liable  to  account  at  all,  it  was  to  the  Sheltons  under  the 
assignment,  and  not  to  tlie  plaintiff*— -that  his  recognition 
of  the  plaintiff",  as  a  partner,  proceeded  from  the  fact  that 
he  was  constituted  the  agent  of  the  assignees,  and  tlieir 
cestui  que  trustSf  in  managing  the  copartnership  business. 
He  insisted  that  the  copartnership  expired  on  tiie  first 
of  September,  1818,  and  that  not  knowing  where  the 
plaintiff'ahen  resided,  he  did  not  give  him  notice  of  an 
intended  sale,  which  he  averred  was  advertised  at  seve- 
ral places,  and  conducted  fairly,  being  upon  a  credit  of 
six  months.  But  ho  admitted  that  the  goods  were  sold 
in  lotSf  and  that  he  and  Roberts  had  purchased  nearly 
all  of  them,  and  that  these  purchases  formed  a  part  of 
the  stock  of  the  new  coparlnershii^  of  FUkington  ^  Rob- 
erts. He  denied  that  profits  had  been  made  by  the  co- 
partnership of  w  hich  the  plaintiff  was  a  member,  and  in- 
sisted that  the  business  had  resulted  in  a  heavy  loss, 
which  had  absorbed  the  capital.  He  admitted,  that  sub- 
ject to  the  claim  of  the  assignees  In  trust,  the  plaintiff* 
was  entitled,  and  stated  that  prior  to  the  assignment 
being  executed,  the  name  of  Mraham  Btifort  had,  with 
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foe.  1839,    Ilia  conseot  been  inserted  ui  tbe  copartnership  artic]m» 
^^^"^^"^    instead  of  that  of  tlie  plaintlif,  for  fear  of  enbarrassiiieiit 
^VT^     from  tke  creditors  of  the  latter. 

Ku&v  The  defendant  Raberts  joined  in  this  answer,  to  which 

a  replication  was  filed. 

Filkington  filed  a  cross  bill,  in  which  he  Insisted  upon 
the  matters  set  forth  in  his  answer,  praying  that  he  migiit 
be  allowed  compensation  for  attending  to  the  busincas  of 
the  copartnership,  and  be  protected  from  loss  bjr  reason 
ot  his  suretyship  for  tlie  plaintiff  to  fitcfct,  and  for  a  fie* 
cree  against  the  plaintiff  for  his,tlie  latter's,  share  of  the 
loss  which  had  taken  place. 

To  this  bill  the  defendant  answered,  and  set  forth  an 
extract  from  the  articles  of  copartnership,  whereby  JPtf- 
kington  agreed  to  attend  to  the  copartnership  basiiiess 
without  compensation.  He  denied  tiie  losses,  and  sub- 
mitted to  an  account,  and  that  PUIdmston  should  be  pro- 
tected from  loss  as  prayed  by  him. 

PUkingian  died  during  the  pendency  of  tbe  suit,and  the 
driendant  JSTeehf  was  made  a  party  to  the  origiaai  bill, 
by  let.  /a.  and  appeared  and  prosecuted  the  cross  bill. 
In  the  court  below,  a  reference  wliich  was  to  \ie  with- 
out prejudice  to  the  parties,  was  directed.  The  master 
reported  a  balance  due  the  plaintiff,  and  exceptions  were 
taken  to  the  report  by  both  parties.  Many  of  thm  in- 
volved simple  questions  of  fact.  Those  upon  whidi  ques- 
tions of  law  arose,  wero  the  fourth  of  the  defendant  Midg, 
because  the  mastei*  had  rejected  a  claim  for  corapensattoii 
to  his  intestate, for  managing  the  copartnership  bwriness. 
Tlie  case  was  argued  botii  upon  the  right  of  the  plaia- 
tiff  to  an  account,  and  upon  the  exceptions  to  the  report, 
by  Badger  and  Dcttreux  for  the  plaintiff,  and  by  JVbsft 
and  Winston  for  the  defendants,  Ntdy  and  Robprts. 


Daitieii,  Judge. — ^After  stating  the  material  facts, 
proceeded  as  follows  : 

The  plaintiff  having  assigned  his  iuterast  in  the  firm 
by  an  absolute  deed,  in  the  year  1816,  to  Mraham  Ai- 
forl,  it  is  now  contended  by  Roberts  and  PiUdngtati^s  ad> 
ministrator,  two  of  the  defendants,  that  the  partnership 
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was  dissolved  at  tliat  time  by  that  act»  and  no  account  Die.  issa^ 
of  the  partnership  transactions  could  be  decreed  after 
that  period.  It  is  true  that  a  bona  Jide  assignment  by 
one  partner  of  his  share,  is  a  dissolution  of  the  partner-"  Nmv 
ship,  at  the  election  of  either.  The  remaining  partners 
may  not  have  confidence  in  the  assignee;  nor  may  the 
assignee  choose  to  be  concerned  in  trade.  {OriswM  v* 
Wdddtngtanf  1 5  John  82.  Marquand  v.  Manufdcinring 
Companjff  17  John  5S5.)  But  in  this  case,  it  was  express- 
ly agreed  by  the  parties,  that  the  partnership  should  con- 
tinue. It  was  agreed  by  the  deed  of  18 16,  that  Mraham 
Bufart  should  appear  as  the  partner,  and  that  JFiUiam 
Bufort  should  act  as  his  agent  By  the  deed  executed 
in  18ir  by  the  plaintiff  to  the  two  SheUom  in  trust  to 
secure  Jiiraham  and  John  Bufort  for  their  liabilities 
for  the  plaintiff,  the  same  property  is  conveyed  as 
as  that  contained  in  the  deed  of  1816,  and  it  is  recited 
in  tlie  last  deed,  that  the  first  was  considered  ineffectual 
for  the  purposes  intended.  Mraham  Bufortf  by  agreeing 
that  the  same  property  sliould  be  conveyed  to  tho 
ShdUmtt  admitted  that  he  had  no  title  under  the  first 
deed ;  or,  at  most,  it  was  considered  as  a  mortgage. 
It  is  contended  that  it  PUkingion  VLtii  Roberts  are  bound 
to  account,  they  should  do  so  only  to  Mraham  Bnfortf 
or  the  ShdtonSf  who  now  are  the  owners  of  the  share 
which  formerly  belonged  to  the  plaintiff. 

On  this  piunt  the  defendant's  counsel  has  cited  several 
authorities.  Wlien  examined,  they  prove  nothing  more, 
where  there  is  no  collusion,  than  this  ;  a  creditor  shall  not 
be  permitted  in  equity  to  file  a  bill  for  relief  against  the 
executor  and  a  debtor  of  the  testator,  or  against  an  as- 
signee in  bankruptcy,  and  a  debtor  to  the  bankrupt,  or 
against  a  trustee  and  a  debtor  of  tiio  assignor,  where 
all  the  assignor's  effects  and  debts  ai«e  transferred  for  the 
benefit  of  all  his  creditors.  Where  there  is  no  fraud,  tlie 
creditor's  remedy  is  against  him  who  has  the  legal  title. 
If  this  was  not  the  rule,  every  debtor  to  such  estates 
might  be  barrassed  with  a  bill  in  equity.  The  plaintiff 
does  not  claim  as  a  cre<litor,  nor  is  he  seeking  a  surplus 
under  a  resulting  trust,  arising  from  the  deed  to  the 
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Die  1833.    BhdUnt*   E vol*  since  tlie  date  of  tliat  deed,  Jthraham  Sa- 
fori  liaa  not  pretended  to  be  couHidcred  as  a  partnci-  in 
Uio  concern,  but  IfiUiam  has  always  churned  to  be  and 
has  been  so  acknowledged  by  PiUdngtom  himseir.     It  is 
a  general  rule,  that  where  a  bill  is  brought  for  relieft 
all  iiersons  materially  interested  in  the  subject  of  the 
suitt  should  be  parties,  either  as  plaintiffs  or  defendants, 
in  oilier  to  prevent  a  multiplicity  of  suits,  and  that  thert 
may  be  a  complete  deci*ee  between  all  pai*tic3  having  ma- 
terial interests.    (£  J^ad.  C.  1 79.     If  the  assignees  in 
this  case,  had  bt*ought  a  bill  for  an  account  and  relief 
the  assignor  must  have  been  made  a  pai*ty  to  show  his 
interest  if  he  had  any,  for  liow  would  the  defendant  be 
protected  against  the  assignor,  if  it  should  turn  cat  that 
the  assignment  was  not  valid.      (^Cathcart  y.  LewiSf 
1  Ve$.  Jun.  463.    Ray  v.  Fcnwicky  S  Bra.Clu  35.)  In  this 
case  all  the  parties  have  been  brought  before  the  court, 
and  those  persons,  who  the  defendant  says  have  the  ab- 
solute interest  which  Tormerly  belonged  to  the  plaintiffs 
disclaim  any  interest,  and  expressly  state  that  it  all  be- 
longs to  the  plaintiff.     The  defendant  PUkingion  admits 
in  his  answer,  that  the  plaintiff  had  an  ultimate  interest, 
after  Abraham  and  John  Bufort  should  be  satisfied.  The 
defendant  Pilkingtou,  also  admits    sufficiently  in    hi» 
answer,  for  us  to  see  that  he  always  treated  tlie  plaintiff 
as  a  partner;  he  made  monthly  returns  to  him  of  the  salest 
kept  up  A  correspondence  with  him  upon  the  subject  of 
the  concern,  and  agreed  to  come  to  a  settlement  with  him* 
And  we  think  there  is  nothing  to  prevent  the  defendants 
now  accounting  with  him. 

The  principal      '^  ^^  ^^^  ^^^^  although  MralMtn  and  John  Bujarl  and 
HMtana- the  SIieUoM  now  disclaim  any  interest,  yet  the  court 
mt7JSuiJ^^  sliould  not  let  the  plaintiff  have  the  fund,  unless  it  should 

apiiear  that  all  the  creditors  of  fFilliam  Bufortf  mention- 


hi,  iH!  ed  in  tlie  deed  of  trust  of  1817,  have  been  satisfied.     Tlie 


icMit  in  ii  u  in-  answer  is  tliat  the  deed  of  trust  was  to  secure  Mraham 
\y.    '^    ^'^''"and  John  Bufori  for  their  liabilities  to  those  creditors 

mentioned  in  the  deed  of  tiiist.  The  trustees  and  Mra- 
ham and  John  BnJarU  admitting  that  they  are  satisfied, 
is  presumptive  evidence  that  all  those  creditors  bava 


beon  imid  :  it  docs  not  appeur  that  they  have  not  been    l>sc.  \%93. 
paid.    And  if  it  should  appear  that  they  have  no%  I 
am  not  prepared  to  say<i  that  would  prevent  the  relief  he 
is  seeking. 

We  ai*e  of  the  opinion  that  the  defendant  FBkington^s     a  nto  of  th 
adm'r.  is  liable  to  account  to  the  plaintUn  ¥miam  BufoH,  ^^j£^  J^ 
as  a  partner  of  all  the  firms  mentioned  in  the  billy  and  |MxtiMr,uidapiir- 
that  Boberts'  and  PiUdngton's  administrators  are  lia-  chaijbyliiBitof 

not  GivBiit  tuo  pv^ 

ble  to  account  to  ffiUiam  Bufort  for  his  part  of  tiie  ca-  pertyofthaotbir, 
pital  and  the  profits  that  were  made  on  the  same,  atter  "4  ^}'^^  ■■ 

ontilaBQ  10  on  oo* 

the  time,  when  by  the  original  articles,  the  partnership  eoont  of  the  pio* 
expired.  We  consider  the  sale  of  the  stock  of  goods  *^  th«r<ot 
made  by  Pilkingtofif  and  purchased  by  him  and  BoberUf 
a  fraudulent  transaction.  WiUiam  Bufort  was  not  di- 
vested by  the  sale  of  his  interest  in  the  stock  in  trade, 
and  as  the  defendants  Pilkington  and  Bdberts  traded  up- 
on that  stock  and  capital,  if  any  profits  were  made, three 
fifths  of  the  same  belonged  to  fFilliam  BufarL 

A  report  having  been  made  in  these  cases,  subject  to 
tlie  opinion  of  the  court,  whether  Pilkington  and  Boberts 
were  bound  to  account,  and  the  court  being  of  opinion 
that  they  are;  exceptions  have  been  filed  by  both  par- 
tics  to  the  said  report,  and  the  exceptions  now  come  to 
to  be  decided.  His  Honor  here  considered  several  of 
the  exceptions  which  involved  questions  of  fact 

The  defeiMlant's  exceptions  will  now  be  considered. 
The  1st,  2d  and  dd  exceptions  are  overruled.  His  Hon- 
or here  stated  the  reasons  shortly. 

The  4th  exception  is  overruled.  PUkington  was 
bound  by  articles  of  copartnei*ship  to  attend  personally 
to  the  business;  he  did  not  stipulate  for  compensation. 
He  is  not  entitled  to  receive  remuneration  for  doing  that 
which  ho  agreed  to  perform,  and  which  it  was  his  duty 
as  partner  to  transact.  It  lias  been  held  that  a  surviving 
])artner,  when  there  is  not  an  express  stipulation  to  that 
effect,  is  not  entitled  to  charge  in  account  a  sum  of  mo- 
ney a3  a  compensation  to  himself  for  his  management  of 
the  trade,  and  for  his  time  and  labour;  he  cannot  in  the 
absence  of  a  positive  agreement,  claim  an  allowance  for 
carrying  on  the  trade.  C Burden y*  Burden^  1  Ve9*§^Bea. 
Voz.  II.    .  •es 


tecltsa.    170.  Itopu  MO.  Sftl  J    Hie  5th  exception  bovemded, 

ee  to  all  but  tlie  sum  of  S6Q|  with  iaterest  fron  the  1st 

dftjr  of  October  1824,  which  is  allowed  for  PiUnngUmTM 

N»uv      services  and  expences  in  attending  to  tlie  suit,  brought 

by  JBokt  against  him  as  the  surety  of  the  plaintt£ 

Pan  CuBiAM.— DacmaB  accobbiivglt. 
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JTiine  Term,  1834. 

WixuB  Pbb&t,  Ea?r.  of  SrarHBir  OuT£]iBUD«B, 
Mart  Maxwrxi^  Bafrx.  9§  Jamb«  Mazwbja,  €f  oL 

'^A  bequest  of  <*  all  the  notee  of  hand,  thai  will  ba  Mmainiog  after  paying 
off  all  the  legacies  hereinbelbre  given,  which  I  sappoee  wilt  be  fton 
Twenty  to  Thirty  Thousand  DoUan^''  is  spedfle,  and  the  Hgttgr  »  Ce 
be  i^ifliad  to  the  payment  of  the  geiMial  kgaeiasi  eniy  in  Che  event  rf^ 
imdispoeed  of  nsidue*  being  icsofficient  for  theiz  dischaige./ 

Stephen  Outerbridge  died  in  the  year  1.824^  having 
made  and  published  his  will  whidi  was  proved  by  the 
plaintiff  and  by  tlie  testator  of  the  defendant  .Miirjfythe  ex- 
ecutors therein  appointed.  This*  will  was  as  follows  : 
'^'^^First  of  ally  it  is  my  will  and  desire  that  all  my  just 
^•debts  be  paid.  Secondly ^  I  do  hereby  give  and  bequeath 
^'to  my  grand  daughter  Joseph  Jinn  8.  JohnsoUf  formerly 
**Jaseph  ^nn  S.0uterbridgef9L  small  tract  of  land  lying  &c« 
''and  I  do  hereby  give  and  bequeath  unto  my  said  grand 
''daughter  Joseph  Jinn  8.  three  thousand  nine  hundred 
'^and  seventeen  dollars  in  notes  to  be  taken  out  of  my  notes,/ 
"by  my  Executora  hereafter  named^  and  paid  over  to 
"my  said  grand  daughter  Joseph  JlnUf  as  soon  after  my 
"death  as  it  can  conveniently  be  done.  I  do  further 
"give  and  bequeath  t)nto  my  said  grand  daughter  Jbs^A 
<'jf MH  8.  JohnsoHf  fo|*merly  Joseph  •fun  S.  Onterbriigef 
"unto  her  and  her  heirs  forever,  all  the  furniture  with  the 
"clock  that  was  in  my  house  at  the  time  of  the  death  of 
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'•»^'^**    *^y  wife,  to  be  delivered  shortly  after  my  death.     I  do 
^'hereby  give  and  bequeath  to  my  ncfbtWf  Stephen  Oni- 
**erMdg^  one  thousand  five  hundred  dollars,  to  him  and 
''his  heirs  forever,  to  l»e  paid  to  liim  by  my  Executon^ 
''as  soon  after  my  death  as  they  can  collect  it ;   but 
'^in  case  my  said  nephew  is  willing  to  receive  that 
"aiiouat  in  good    notes,  he  can  do  so.     If  my  sister- 
-in-law,  JUrudUa   Outerhridgtj   formerly    wife   of  my 
'^brother    A^n,    should    not    get  married   before  my 
'<deatli^  I  do  by  these  -  presents  give  imto  her  an  J  her 
''heirs  foixver,  three'hundred  and  fifty  dollars,  to  assist 
"her  in  supporting  her  chffdren  &c.  but  if  she  should 
"get  married,  as  aforesaid,  this  gift  to  be  void.    I  do 
"give  and  bequeath  unto  my  neice  JWincy  WhertoUf  for- 
"meriy  Aftfie^^  BaUnrdf  two  hundred  and  fifty  dollars 
"to  her  and  her  heirs  forever.     I  do  give  and  bequeatit 
^'iknto  mjr  niece  PdUy  BaUardf  wife  of  SUas,  two  hundred 
"and  fifty  dollars  to  her  and  her  heirs  forever,  all  of  which 
'^it  is  my  will  and  desire  that  my  Executors  shall  pay 
"over  to  my  said  sister-in-law  and   my  two  nieces,  as 
"soon  after  my  death  as  they  can  collect  the  money.'' 

"Whereas,  I  have  fifty  shares  in  the  State  Bank  of 
'^Norfli  Cai*olina,  nineteen  shares  in  the  Bank  of  Cajie 
"Fear,  and  seven  shares  in  the  Newborn  Bank,  making 
"seventy-six  shares  in  all:  It  is  tlierefore  my  will  and 
"desire,  that  my  daughter  Sally  Jil.  Fenmr,  shall  have 
"the  profits  arising  therefrom  during  ber  natural  life  or 
"until  the  charters  of  said  Banks  may  expire.  I  do  there- 
"fore  by  these  presents  leave  the  said  seventy-six  shares 
'^on  trust  with  my  Executors  or  cither  of  tiiem,  and  1 
'*do  liereby  autliorise  and  empower  them  or  either  of 
'^em  to  take  charge  of  said  Bank  Stock,  and  to  draw 
'^the  dividends  as  they  shall  become  due  and  payable; 
"and  tliesaid  dividends  when  drawn  by  my  said  executors 
"or  either  of  them  shall  be  paid  over  to  my  said  daughter, 
"/Sotff  JIL  Fenu^Vf  for  her  own  use  and  comfort.  Wlien- 
"evci*  the  Charter  of  the  said  Banks  shall  expire  (if 
"they  should  not  be  again  rcucwed,)  I  do  then  give 
"and  bequeath  Uie  said  seventy  six  shares  of  Bank 
"Stock,  which  cost  me  seven  thousand  six  hundred  dol* 
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<4ev8  to  my  said  daughter  jSfa%  «tf.  Ftnmrf  to  her  and  ^vvs,  issi, 
**Jicr  heirs  forever*  I  do  further  give  and  bequeath  un-  **^'"^'^^W 
^<to  ny  said  daughter,  Sally  M  Fmnerf  twelve  thous*  ^^^^ 
^^aad  four  hundred  dollars  in  noieSfto  be  paid  to  her  by  my  ]^^^ 
^^ExeaiUers  a^ioon after  my  death  as  it  can  be  convenient' 
^^ly  done;  tliat  with  the  Bank  Stock  will  make  the  sum  of 
^'twenty  thousand  dollars.  I  further  give  and  bequeath 
''unto  mj  daughter  8aUy  M.  Fenner,  to  her  and  her  heirs 
'^forever^  the  following  negro  slavcs^viz:  CharUs^&c*  I 
^do  further  give  unto  my  said  daughter^  SuUy  M.  Fen- 
^^neTf  and  to  her  and  her  heirs  forever,  the  tract  of  land 
''and  tlie  improvements  and  appurtenances,  whereon  I 
"now  live.  I  do  further  give  unto  my  said  daughter* 
^^Sally  Jit*  Fenner,  to  her  sind  her  heirs  forever,  all  my 
"stock  of  horses,  cattle,  sheep  and  hogs,  my  carriages 
''and  harness,  saddles  and  bridles,  with  all  tlie  furni- 
"ture  tliat  was  in  the  house,  where  Doctor  Bichard  H* 
^^Fennetf  deceased,  formerly  lived,  with  the  Piano  and 
"Clock,  except  one  bed  and  a  few  other  articles  that 
"did  belong  to  said  Fenner^  and  has  been  sold  as  his 
"property  ;  all  of  which,  I  do  give  and  bequeath  to  my 
"said  daughter  Sally  M.  Fenner  to  her  and  her  heirs  for- 
'^ever — and  I  do  als(f  give  and  bequeath  to  my  said 
"daughter,  Sally  M.  Fenner ^  my  wagon  and  ox-cart  op 
^'cartSf  with  all  my  plantation  utensils,  Blacksmith^s 
"tools,  all  my  kitchen  furniture,  and  also  all  the  corn, 
"fodder,  wjieat,  oats,  rye,  cotton,  &c.  that  may  be  on 
'^hand  at  the  time  of  my  death;  and  should  there  be  a 
*'crop  pitched  or  growing  at  the  time  of  my  death,  it 
"is  my  will  and  desire  that  the  people  should  carry  it 
"on,  in  the  same  manner  as  they  did  before  my  death, 
"and  all  that  is  made,  I  do  give  to  my  said  daughter, 
<<io  her  and  her  heirs  forever. 

"I  do  now  give  and  bequeath  to  my  four  grand  chil- 
"dren,  who  arc  the  children  of  my  said  daughter,  SoUy 
"Jf.  Fenner f  namely,  Eugenia  Ann^  Ricliard  JoseplifCatli' 
/*arine  ReavU  and  Steplien  Ouierbridgey  to  them,  and 
"their  heirs  forever,  all  tlic  Notes  of  iiand  that  will  be 
"remaining  after  paying  oif  all  the  legacies  hercinbe* 
**fore  given  and  bequeathed,  which  I  suppose  will  be 
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jhm,i884.    <<about  from  twenty  to  thirty  thousand  dollars  wortK; 

^^^^^"^^    "all  of  which  notes  so  rcmainingi  I  do  fully  and  fredy 

^'vV      ^'8^^®  ^^^  bequeath  to  my  said  grand  children  to  them 

MixwMc.  <«and  titeir  heirs  foi*ever.     It  is  my  will  and  desire, that 

^my  said  Executors  talce  into  their  possession  the  said 

"notesyleft  as  aforesaid  for  the  use  of  said  children,  and 

"keep  them  at  an  interest  altogether,  that  is,  not  to 

^^bave  them  divided,  until  the  oldest  child  becomes  of 

'^lawful  age  or  marries;  then,  whatever  loss  may  be  on 

^^said  notes,  each  of  the  children  will  have  to  bear  Meir 

"equal  part    If  my  Executors  should  at  any  timetliink 

"any  of  the  children's  notes  to  be  doubtful,  I  hope  they 

^witl  bring  suit  on  such,  and  if  negro  property  has  to 

^*be  sold  in  any  case  to  make  payment,  I  do  hereby  an- 

"thorize  and  empower  my  said  Executors  to  purchase 

"young  negroes,  at  a  price  that  they  think  will  answer, 

"and  then  liire  out  what  negroes  they  may  purchase.   I 

^'do  hereby  further  give  and  bequeath  unto  my  said 

"grandchildren,  Eugenia  Jinn^  Mchard Joseph,  Catha' 

^*rine  Reavil  and  Sl^lien  OiUerbridgQ^  to  them  and  tfteir 

"heirs  forever,  the  follawirig  negroes,  viz :  Eady,  Mbit, 

"&c«     In  witness  whereof,  I  have  hereunto  set  my  hand 

'^and  seal,  this  second  day  of  October,  in  the  year  of 

^'our  Lord,  one  thousand  eight  hundred  and  twenty- 

"four/* 

The  plaintiff  in  his  bill  stated,  that  the  wFiole  trust 
had,  during  the  life  of  his  co-executor  Maxwell,  been 
managed  by  the  latter;  that  he  liad  recently  died,  hav- 
ing appointed  his  widow,  the  defendant  JIfarjf,  his  exe- 
cutrix. Tliat  upon  an  attempt  to  settle  the  accounts  of 
(he  trust  fund  with  the  defendant  Maryj  the  plaintiff 
had  met  with  difficulties  which 'rendered  it  prudent  that 
the  settlement  should  take  place  under  an  order  of  the 
Court  of  Equity. 

In  specifying  these  difficulties,  the  plaintiff  stated  that 
at  the  death  of  the  testator,  there  was  to  his  credit  on 
the  books  of  the  State  Bank,  the  sum  of  Si  354  55,  wbiclf 
consisted  of  dividends  upon  his  stock,  which  had  been 
received  by  him,  and  transferred  to  bis  individual  ac- 
count.    Besides  which,  there  was  standing  on  the  divi- 
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dend  book  of  the  same  Bank^the  snm  of  S800»  dividends  J^>'  i^^- 
vpon  the  same  stock, which  he  Iiad  never  given  a  receipt  V^V^^ 
for,  and  transferred  to  his  individual  account  That  the        ^^ 
dividends  upon  the  Stock  held  by  him  in  the  Banks  of  Maxvsu» 
Newborn  and  Cape  Fear  were  in  the  same  situation  ; 
in  the  former,  to  the  amount  of  S228,  and  in  the  latter 
to  that  of  256  ;  that  these  several  sums,  being  the  divi- 
dends upon  the  Stock  bequeathed  to  8ally  Ftnner,  the 
daughter  of  the  testator,  his  co-executor,  thinking  her  to 
be  entitled  to  them  as  incidents  to  the  principal  legacy, 
had  paid  to  her^  and  the  defendant  tATary  claimed  them 
as  credits  to  her  testator^  which  tlie  plaintiff  was  advis- 
ed it  would  be  improper  for  him  to  allow. 

The  plaintiff  then  charged ,  that  at  tlie  death  of  the 
testator^  he  had  recovered  a  judgment  against  one  Bm- 
jamin  F»  Hawkins  and  others,  upon  a  note  for  22600, 
which  was  collected  by  his  co-executor;  that  it  was  con- 
tended by  tiie  next  of  kin  of  the  testator  {Johnson  and 
wifCf  and  Jasptr  who  had  married  Salhj  Ftnntr^  ilie 
daughter  of  the  testator,  and  who  were  parties^  that 
tliere  being  no  general  residuary  clause,  this  sum  con« 
stituted  a  part  of  the  undisposed  of  residue,  and  was  to 
be  distributed  according  to  the  Statute.  But  that  it  was 
claimed  by  the  infant  grand  children  of  the  testator,  as 
being  included  in  the  legacy  to  them;  and  if  not,  then 
that  it  formed  a  proper  fund  for  the  payment  in  the  first 
instance,  of  several  of  the  smaller  legacies  givcn^  to  the 
collatei*al  relations  of  the  testator ;  while,  on  the  other 
hand,  the  next  of  kin  contended  that  these  legacies  wore 
a  charge  upon  the  notes  of  the  testator,  bequeathed  to 
his  grand  children.  The  same  question  also  existed  as 
to  the  disposition  to  he  made  of  the  general  i*esidno  of 
the  estate. 

Another  difficulty  arose  from  the  fact,  that  the  testa- 
tor, a  short  time  before  his  death,  had  taken  out  letters 
of  administration  upon  the  estate  of  JUc/iord  Fennerj  the 
husband  of  his  daughter  8aUyy  and  the  father  of  the  four 
infant  legatees,  and  at  the  September  County  CouK  of 
Franklin,  before  the  date  of  his  will,  had  returned  an 
account  of  sales  whereby  he  charged  Iiimsclf  witli  21404* 
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3vnT,  1834  which  had  been  paid  by  Maxtoett  to  the  next  of  kin  of 
Vi^'V^^^  the  intestate,  as  a  debt  due  them  by  tke  testator.     But 
^v!"^      the  next  of  liln  of  tlie  latter  disputed  this  payment,  al- 
ULxwnu.    leging  that  it  was  a  debt  due  by  the  testator  to  his  daugh- 
ter and  her  children,  and  was  discharged  by  tlic  large 

legacy  left  them. 

The  plaintiff  then  charged  that  Maxwell  had  at  March 
Term  ISgrji-eturncd  an  account  of  his  administration  to 
the  County  Court  of  Franklin,  in  which,  after  paying 
sundry  debts  and  legacies,   and   retaining  the  sum  of 
g968  76  for  his  commissions,  he  had  charged  kimself 
with  the  sum  854,785  74,  being  the  residue  of  the  testa- 
tor's notes,  of  which  g8,155  was  interest.     And  that  at 
March  Term  1830,  of  the  same  Court,  he  had  returned 
anotlier  account,  in  whiclr  after  crediting  himself  with 
sundry  other  debts  paid,  and  retaining  j5495  74  for  his 
commissions,  he  has  charged  himself  in  favor  of  the  in- 
fiint  legatees  with  the  sum  of  269,S64  46,  of  which  jS7,47S 
was  interest,  which  had  accrued  since  the  return  of  the 
firat  amount.    The  plaintiif  stated  that  MaxrvMhsid  in 
the  management  of  the  fund  in  his  hands,  performed  the 
duties  of  guartlian  to  the  grand  children  of  the  testator, 
and  that  the  above  charges  of  commissions  included  his 
compensation  for  those  services;  and  the  plaintiff  pray- 
ed the  Court  to  declare  whether  MaxweU  and  himself 
were  testamentary  guardians  of  tliose  children,  and 
wliether  the  above  mentioned  charges  of  commissions 
were  correct.     Connected  with  this  subject,  the  plain- 
tiff averi*ed  that  Maxwell  had,  upon  the  idea  of  his  be- 
ing the  guardian  of  the  infant  legatees,   dealt  with  the 
notes  and  bonds  bequeathed  them  as  guardians,"  renew- 
ing them  and  compounding  the  interest  so  as  affect  them 
with  usury,  as  the  plaintiff  feared  in  case  it  should  turn 
out  that  he  was  not  clothed  witli  the  powers  of  a  guar- 
dian; and  that  the  defendant,  Mary^  insisted  upon    her 
right  to  discharge  the  abovemcntioned  balance  of  S62,- 
264  46,  by  surrendering  to  the  plaintiff  the  specific  bonds 
or  notes,  which  the  latter  admitted  he  was  willing  to 
receive,  if  they  had  not  been  affected  with  usury  by  the 
acts  of  her  testator;  and  upon  this  point  the  opinion  of 
the  court  was  prayed. 
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Several  minor  points  were  made  in  the  btllt  and  at  ^^^^  ^** 
the  bar.    Tlie  facts  upon  which  they  arose,  need  not  be 
particularly  stated^  as  they  appear  upon  the  opinion  of 

the  court. 

While  the  cause  pended  in  the  court  below,  Mrs.JKEur^ 
Vfdl  procured  an  order  to  be  made,  whereby  the  notes 
and  bonds  in  her  hands  wero  placed  in  the  master's  o& 
ftce,  and  he  was  appointed  a  receiver  to  collect  such  of 
them  as  tlie  plaintiff  might  dii*ect  Thci'e  was  no  dispute 
upon  the  facts,  the  answers  being  drafted  merely  to  raise 
tlie  questions  upon  which  the  parties  differed. 

Badger  for  the  plaintiff. 

Winston  for  the  grandchildren. 

FT.  /f.  Haywood  for  the  executrix  of  Maxwell  and  for 
the  next  of  kin. 

RuFftN,  Chief-Ju8ti0e.-^'f he  bill  is  flkd  by  the  8ur« 
▼iving  executor  of  the  will  of  S.  Outerbridge,  against  tlid 
next  of  kin,  and  some  of  the  legatees  of  the  testator  and 
against  the  executrix  of  J.  Matxwell,  deceased,  who  wast 
also  one  of  the  executors  of  Outerbridge.  .The  object  of 
it  is  to  have  the  construction  of  the  will  in  several  par* 
ticulars  settled  and  also  to  be  dii*ected  as  to  the  princi" 
pies  upon  which  the  complainant  shall  settle,  witli  the 
repi*esentatives  of  his  former  co-executor,  who  in  his  lifo 
time  transacted  most  of  the  business  of  the  estate,  and 
at  the  time  of  his  death,  had  in  his  hands  upwards  of 
260,000  belonging  to  it.  It  is  a  proper  bill,  as  the  points 
are  all  of  them  of  some  consequence  to  those  inteiHssted, 
and  some  of  them  of  sufficient  difficulty  to  authorise  the 
plaintiff  to  ask  the  advice  of  the  court. 

The  will  is  exhibited  and  has  no  geTieral  residuary 
clause.  The  testator,  nevertheless,  left  a  considerable 
undisposed  residue,  as  some  of  the  parties  contend,to  be 
divided  amongst  his  next  of  kin ;  and  as  others  contend, 
to  be  applied  in  satisfaction  of  pecuniary  legacies.  While 
questlona  are  also  made,  whether  certain  parts  of  the 
property  are  siiecifically  disposed  of,  or  fall  into  the  re* 
siduc. 

The  testator,  by  his  will,  gave  to  his  daughter,  Sarah 
Yoim  II.  *66 
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lv«B»  I8t4  j|£  FaiN^y  fifty  fdiares  of  stock  in  the  State  Bank  f 
^^'^'y^^  niaeteen  in  tlie  Bank  of  Cape  Fear,  and  seven  in  flie 
^^^     Bank  of  Newbern,  all  wliicii  he  owned  at  the  date  of  his 
lanrau*    willy  and  of  his  death ;  on  which  he  directs  his  elceciitors 
to  receive  the  dividends  daring  tlie  contimiance  of  flie 
okarter  and  pay  them  to  his  daughter,  and  if  Ae  char* 
ten  should  not  be  renewed,  then  to  transfer  tlie  shares 
to  her*    At  his  death,  dividends  had  been  declared  on 
the  Cape  Fear  Bank  stock,  to  the  amount  of  S228,  which 
had  not  been  paid  to  him,  but  stood  to  liis  credit  in  the 
dividend  book  of  tlie  Bank ;  this  was  also  the  case  in  the 
Bank  of  Newbern»  to  the  amount  of  856 ;  and  in  tbe 
State  Bank  to  (he  amountof  2800.    Besides  that  sum 
thus  declared,  in  the  State  Bank,  and  standing  on  the 
dividend  book,  the  sum  of  21354  55^  which  had  been  be- 
fore declared  as  dividends  o(  that  stock,  had  been  trans- 
ferred by  tbe  testator  to  his  personal  credit  on  the  indi« 
vidual  ledger  as  a  deposit.     Those  sums  were  received 
by  Mr.  MixweUf  and  under  tlie  idea  that  they  passed 
with  the  stock  bequeathed  to  Mrs.  Fenntr,  he  paid  Ihe 
same,  (in  the  whole  22,438  55)  to  her.    One  of  the  ques- 
tions between  the  parties  is,  whether  these  sums  did  so 
pass,  or  are  uiulisposed  of  ? 
biTidendtiipon      It  IS  very  clear  that  the  stock  did  not  carry  any  part 
?*i^T»**^«of  the  dividends  in   either  Bank.     As  to  tlie  sum  of 

amm  of  the  tes- 

iatordonot  poi  21354  55,  that  was  no  longer  a  dividend.  It  liad  been  re- 
Otfito^kwU;  ^^  ^^'^®^  ^"^  deposited  again  as  casli,  subject  to  the  testa- 
tor's check  in  the  common  course  of  business.  The  re- 
maining  sums  were  not  precisely  in  that  state,  but  they 
bad  been  severed  from  the  stock  by  being  declared^— 
They  were  not  profits  accruing,  but  iiad  accrued,  and 
no  moi*e  would*pass  tlien  as  a  part  of  the  stock,  than  a 
crop  made  on  land  and  gatliered^  would,  by  a  devise  of 
the  land.  U|H>n  a  transfer  of  the  stock  to  a  purchaser, 
dividends  declared  do  not  follow,  unless  bargained  for, 
and  then  the  purchaser  gets  them  in  the  name  of  his  vendor. 
But  the  particular  words  of  this  will  positively  exclude 
the  idea,  for  the  executors  arc  directed  to  receive  the  div- 
idends as  tliey  shall  become  due,  and  payable  for  Mrs.  F. 
These  suma  were  therefore  improperly  paid  tolicr  under 


a  niftakc^  and  she  must  acooont  for  tbem ;  iaad,  ia  Iha  J««%  ^^^ 
event  <if  her  inability  to  do  so,  Mt^  JUaxwiUU  estate 
will  be  obliged  to  make  tlieni  good,  to  tlie  persona  enti- 
ikd  to  the  benefit  of  the  rmdae  in  tlie  aettleaieiit  of 
the  estate. 

At  tlie  death  of  the  testator,  ho  liad  obtained  jadgmenl  ^J^*  ^  ^ 
en  a  bond  given  to  him  by  JB.  T.  Hawkin$f  which  re«  noces,"    indoS 
mainod  unpaid,  ami  was  inyenteried  by  the  executory  ^^  Xv^^ 
.fbr.the  sum  of  jjS2504  1£,  due  at  July,  18ao*    It  was  re-  jadsmnte  apoa 
ceived  by  Mr.  MaxweUf  and  retained  by  htm  as  part  of  ^^''^ 
tlie  legacy  to  the  testator's  four  grand  children,  EugemOf 
MAardf  CaUumUf  SlepbeUf  to  whom  ho  bequeathed  ^'all 
his  notes  of  hand/'    The  claim  to  it  is  now  made  fiur 
the  grand  children,  while  the  next  of  kin  insist  tliat  tt.is 
not  included  in  their  legacy,,  but  is  undisposed  of.    Of 
tliis  latter  opinion  is  the  court.    JVWijf  of  hand  may  well 
include  promissory  notes,  properly  speaking,  -single  hills 
and  bonds.    It  is  a  name  given  generally  by  the  un- 
learned, in  common,  to  all  tliose  evidences  of  debts  which 
are  verified  under  tlie  luuid  of  tlie  debtor,  aad  which  the 
creditor  keeps.    It  is  not  an  a{)t  legal  term  to  describe 
a  ddit  by  judgment ;  nor  is  it  ever  used  in  tliat  sense  at 
Its  popular   one.    This  debt    therefore  falls  into  the 
residuum,  and  is  to  be  accounted  for  as  such. 
.  The  questions  of  the  most  importance  to  tlie  parties 
and  of  the  greatest  legal  difficulty,  relatMo  the  diaposi* 
tion  to  bo  made  of  tiits  residue.    The  testator's  next  of 
kin  arc  Mrs.  Fenner  and  Mrs.  Johnstoiu    To  the  latter 
he  gives  a  legacy  of  23,917,  ^Mn  notes,  to  be  taken  out 
of  my  notes  by  my .  executors,  and  ]Hud  over  to  her  as 
soon  after  my  death  as  it  can  conveniently  be  done.''— - 
To  a  nephew  Slq^hen  Ouierbridgef  he  bequeathed  81500 
<<to  be  paid  as  soon  as  the  executors  could  collect  i^ 
but  if  he  should  choose  to  receive  the  amount  in  good 
notes  he  can.  do  so.'^    Then  follow  a  conditionid  legacy 
of  S350,  to  his  brotlieHs  widow  DruciUaf  and  a  legacy  of 
8250  to  his  niece  PoUy ;  which  he  directs  the  executors 
to  pay  to  them,  as  soon  as  they  can  collect  the  money* 
The  next  legacy  is  to  the  daughter,  Mrs.  Fennert  of  the 
Bank  stock,  which,  he  remarks^  cost  him  ST'iSOO.    He 
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itnn,  18M.  miifh  <<  I  do  farther  gire  to  Diy  flftid  dughter  8ls^400 
in  notes,  to  be  paid  to  tier  b  j  my  executors  as  soon  after 
my  death  as  it  can  be  conveniently  done,  tiuit  with  the 
Bank  stock  will  make  the  sum  of  820,000."  In  the  saiM 
clause  he  proceeds  to  devise  to  her  lands  and  hequeatfas 
a  number  of  slaves  by  name.  He  adds,  <^  I  fortlier  give 
to  my  said  daughter  all  my  stock  of  horses,  cattle,  slieefi^ 
hogs,  with  all  the  furniture  at  a  particular  houoc,  and 
also  my  wagon,  carts,  with  all  my  plantation  toiris,  all 
my  kitchen  furniture,  and  tiie  crops  of  corn,"  && 

The  next  clause  contains  the  disposition  to  the  chil- 
dren of  his  daughter,  Mrs.  Fenmer*  It  is,  *<  I  do  give 
and  bequeath  to  my  four  grand  children,  namdy,  B.  R. 
C.  and  SL  all  tlie  notes  of  hand  that  will  be  rematnis^ 
after  paying  off  all  the  legacies  herein  before  given, 
which  I  suppose  will  be  about  from  twenty  to  tiiirty 
thousand  dollars  worth;  ail  of  which  notes  so  re- 
maining, I  do  fully  and  freely  give  to  my  said  grand 
childreiu  And  I  desira  my  executors  to  take  Into  their 
]Ki68e6sion  said  notes,  left  for  the  use  of  my  grand  chii- 
dren,  and  keep  tliem  on  interest  altogether,  that  is^  not 
to  have  tliem  divided  until  the  oldest  child  becomes  of  age 
or  marries,  that  whatever  loss  may  be  on  said  notes  may 
fall  equally  on  alk"  He  then  gives  authority  to  the  ex- 
ecutors to  take  negroes  for  such  of  those  ddits  as  tliey 
might  deem  Jt^^iecessary  to  call  in,  and  hire  them  out, 
for  the  children ;  to  whom  he  adds  a  legacy  of  a  number 
of  slaves  by  name. 

A  short  time  before  the  making  of  the  testator's  will, 
be  administered  on  the  estate  ul*  Biehard  FenncTf  tiie  late 
husband  of  his  daughter,  and  the  father  of  the  four  grand 
children  to  whom  the  foregoing  legacies  are  given,  and 
was  indebted  to  them  for  their  distributive  shares  in  a 
sum  which  amounted  to  1404  S2,  in  1828,  w^hcn  it  was 
paid.  It  is  contended  for  the  next  of  kin,  tliat  those 
debts  were  satisi&ed  by  the  legacies,  and  are  not  payable 
out  of  the  residue.  That  all  the  legacies  of  the  will  are 
specific  or  expi*ess1y  charged  on  the  notes  after  the  |Kiy- 
ment  thereout  of  all  tiie  pi*evious  legacies,  and  by  con« 
sequence ;  that  the  residue  is  only  chargeable  with  the 
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other  debts  of  his  testator^  and  after  satisfying  them^  is  ^^^^  i^M. 
to  be  distributed  by  lh%  among  the  next  of  kin.  ^"^"^'"^^ 

It  is  extremely  probable  from  the  large  sum  duo  to  the         tt.*' 
teetatoryupon  bonds  and  notes  and  his  habits,  as  to  be  col*   Maxwsu» 
lected  from  his  language  throughout  the  will,  of  keeping  ^ 
his  moneys  at  interest,  that  ho  contemplated  on  having 
▼ery  little  of  his  substance  in  cash ;  ami  that  he  expect* 
ed  all  his  legacies  to  be  paid  either  in  securities,  or  in 
money  to  be  collected  on  them,  after  his  deatht    if  tliis 
be  true,  he  meant  the  disposition  in  favor  of  his  grand 
children  as  it  has  been  understod  by  tlie  executors,  as  a 
reuduary  clause.    That  is,  he  tiiought  it  would  in  fact, 
pass  all  that  such  a  clause  would  in  law  pass.    But  be 
has  not  so  framed  his  will,  as  to  allow  tiie  court  lati* 
tude  to  adopt  that  construction. 

The  several  questions  made  are  tlierefore  to  be  deci- 
ded  upon  the  particular  terms  of  the  several  bequests. 

It  is  true,  that  iC  one  be  indebted  and  give  to  the  ci*e« 
ditor  a  legacy  of  the  same  nature  with  the  debt  of  a     ^  ^<^7  by-  m 

.  11         -x*         J*  A  XI        debtor  to  hb  cfe- 

greater,  or  equal  value,  it  is,  under  ciixumstances,  taken  ditor,  of  the  nmo 
to  be  a  satisfaction.    The  rule  is  an  old  one,  and  cannot  ^^^  ^^  ^^ 
now  be  denied.     It  was  adopted  on  the  idea  that  it  was  qmi  or  gmiier 
tlie  intention  of  the  testator  to  pay  the  debt  by  the  le-  ^^^>  "  M^^ 
gacy;  for  certainly,  like  all  otjier  questions  u|>on  wills,  of  it. 
tlie  construction  must  be  accoi*ding  to  the  intention.— 
Hence  many  of  the  Ciiancellors  have  regretted  the  de- 
cision, and    denied  that  it  accorded  witli  the  inten* 
tion;  because  there  is  no  reason  why  a  testator  may  ^ion^i^*^  "mia 
not  mean  to  give  a  bounty  to  one  whom  he  owes,  and  hasbeenregnued 
also  pay  a  debt  toone  for  whom  he  feels  kindness  enough  ^^  9^^  ^  "^ 
to  make  him  a  legatee.    None  have,  however,  ventui'ed  which  repel  tho 
to  decide  against  the  rule,  when  tlie  case  fell  clearly  piivMuni^^m* 
witliin  it;  as  if  the  debt  be  for  a  certain  sum  of  money, 
and  the  legacy,  if  an  equal  or  larger  sum  of  money, 
dmplicUcrf  that  is,  payable  unconditionally  and  imine* 
diately,  or  when  tlio  debt  would  be  due.    But  i^egarding 
the  intention  to  which  the  rjile  was  formed  as  being  but 
equivocal,  any,  tlie  least  circumstance,  indicative  of  a 
contrai*y  intention,  or  not  consistent  in  point  of  justice 
with  an  intention  of  satisfaction,  iias  been  laid  hold  of 
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jcm^itM.    to  take  a  case  out  of  the  rale.    The  exceptions  are  new 
ae  veil  eataUiehed  as  the  original  principle ;   ao  that 
'^y     that  principle  itself  cannot  be  as  properly  steted  in  any 
MAswBftt.   way  as  by  modifying  it  at  once  by  the  ennmermUoBS  of 
'  tiie  circunntances  which  control  it;  and  nanMrous  an* 
thorities  were  cited  at  the  bar  on  each  ride»  which  it  is 
unnecessary  to  notice  particntariy.    Tliey  aro  colledsdl 
and  coHated  by  Mr.  Roper  (£  leg*  38  et  iiy.)  where  the 
several  distinctions  are  clearly  explained,  and  the  wImIo 
SntLH  l»^  doctrine  is  very  ftilly  stated  in  tlio  case  otStr^i^  v.fFil^ 
f^roMBt  of  debts,  limt  (IS  Mm.  Sep.  391.)    It  is  now  understood  that 
J^^^l^S^^  express  direction  in  the  will  for  the  payment  of  dchtst 
fijiM*  «Aot  the  reqnires  the  debt  as  well  as  the  legacy  to  be  paid;  be- 
afVii^S!  ^^*^*®*  *®  testator  says  that  it  is  his  intention.      Both 
«r  ghen  after  the  are  also  to  be  paid  when  either  is  contingent,  and  the 
Mtkcontncied.  other  not;  when  they  are  payable  at  difhrent  tinesi 

the  legacy,  though  larger,  being  at  the  later  day;  when 
the  debt  and  legacy  are  of  different  natures,  as  if  the 
the  former  be  for  a  som  of  money,  and  tiie  latter  be  of 
apeciiic  things  which  may  be  destroyed,  and  tbns  tlio 
l<^cy  lost ;  when  the  debt  is  contracted  subsequently 
to  the  makii^  of  the  will ;  or  when  tiie  anMnaat  of  the 
legacy  is  uncertain,  and  given  as  being  uncertain.  Tlio 
rule  itself  ought  to  be  now  laid  in  those  restricted  terras. 
It  may  be  said  that  a  legacy,  is  intended  as  a  satisfac- 
tion of  a  debt  in  some  cases ;  but  in  those  above  men- 
tioned, it  is  not  so  intended. 
E^ecnUy  it  is  To  apply  these  principles  to  the  question,  whether 
ropelkJ    -where  ^|,^  tcstator  intended  that  tlic  distributive  shares  of  his 

the  debt  u  con- 

tiogcnt.  daughter  and  grand  children  should   not   be  paid  to 

them?  In  relation  to  tite  grand  children,  the  point  is 
clear,  upon  many  grounds.  In  the  first  places  the  le* 
gacy  throughout  to  them  is  specific,  consisting  of  slaves 
nominatimy  and  all  the  notes  oj  hand  that  will  be  rcmain- 
ing&c.  If  the  testator  had  called  in  all  bis  debts  on 
bend  and  note,  it  would  have  been  an  ademption  of  the 
legacy.  The  question  is  not  what  ho  might  iKkssibly 
have  intended,  if  he  had  known  tlio  case  that  bap|)ened 
to  exist  at  his  death  ;  but  what  is  to  be  inferred  from 
the  will,  was  his  intention  when  he  made  it      It  was 


ftttefl^er  uncertain  what  notes  he  would  then  have ;  Jinn,ia34. 
aMcI  the  legacy  being  speciftc,  depended  for  its  value  ^""^^^^ 
and  eflfcct  on  that  circumstance*  So  of  the  gift  of  a  re«  v, 
sidue^  because  a  residue  is  necessarily  contingent,  and  ^^'^*^^ 
may  be  altogether  exhausted.  This  legacy  is  not  only 
spcciftcy  but  is  residuary.  It  is  not,  it  is  bddy  the  gift 
of  a  general  residue;  but  tlie  temainiug  part  of  the  notes 
after  the  payment  of  other  legacies.  Confining  it  to  the 
notes  makes  it  specific,  that  is^  a  gift  of  the  earfuSf  and 
the  words  following,  ^  that  may  be  remaining/'  consti- 
tute it  a  gift  of  thom  as  a  special  residue.  This  also 
renders  it  uncertain;  not  because  it  might,  as  a  general 
residue,  be  diminished  by  debts;  but  because  the  whole 
amount  of  notes  specifically  on  hand  might  not  be  more 
than  adequate  to  tiie  payment  of  the  legacies  before 
charged  on  them.  The  testator  says  the  amount  was 
problematical,  and  might  be  ten  thousand  dollars,  more 
or  less*  His  estimate  turned  out  to  be  nearly  SS0,000 
too  little;  but  it  might  have  been  as  much  too  higlu— 
Again,  this  legacy  is  not  payable  until  twenty-one,  or 
marriage,  and  the  children  were  young ;  whereas  the 
debt,  if  any  thing,  was  due  immediately,  or  would  be  so 
in  two  years.  For  these  reasons,  the  court  entertains 
the  opinion  that  the  grand  children  were  entitled  to 
thoir  legacy  and  also  to  their  distributive  shares.  There 
are  other  i*easons  sufficient  to  authorise  the  same  con- 
clusions, which  are  equally  applicable  to  the  case  of  the 
grand  children,  and  that  o(  their  mother,  supposing  her 
legacy  of  8lS,400  to  be  a  general  pecuniary  one.  The 
testator,  in  the  beginning  of  his  will,  expressly  directs 
<<all  his  just  deifo  to  be  paid.''  Such  a  direction  has 
been  relied  on  as  decisive,  that  there  was  no  intention 
that  what  was  called  by  the  testator  himself  a  gift,  should 
bo  a  payment.  In  some  of  the  cases,  the  direction  has 
been  for  payment  of  debts  and  legacies;  but  the  dMs  is 
the  material  word,  because  giving  the  legacies  imi)orts 
that  they  are  to  be  paid  without  a  further  special  order, 
and  in  a  late  case,  Mams  v.  Lavender ,  (1  M*Clel.^ 
F.  jReiP*  Exdu  41,)  tlic  dti*ection  was  confined  as  here, to 
the  debts ;  and  held  not  a  satisfaction.    There  is  another 


JvHB,  18M«   drcttttstiiiicc  which  is  very  strong  with  me.     The  teS' 

tator  raturned  his  account  of  sales  ot  Fenner^s  estate  to 

September  County  Courts  and  made  his  will  the  second 

day  of  October  following.    The  debt  due  to  the  diatri' 

And  whcie  at  hutces  must  have  been  altogetlier  contingent  in  his  mind/ 

ttie  dale  of  his  for  there  must  be  strong  reasons  to  expect  that  every 

^  mm^t^  ^^^^  ^^^  *^  indebted  more  or  less,  and  it  was  probable 

trator,  «nd  upon  his  intestate  might  owe  the  whole  value  of  the  small 

^Httt^  his  ad-  V^^^  of  ^^  estate  which  he  sold.  Besides,  the  testator 
■untitnitioii,  ^  could  not  Contemplate  these  shai*es  as  debts  due  from. 
wkh  tft^Jl^ioiL  I'iin  when  he  made  the  wilU  He  had  not  settled  the  es- 
tnitor  de  6onw  tate»  or  rendered  any  account  to  the  next  of  kirn  Upon 
en b/^mto  the  his  deatlii  before  any  account  thus  ascertaining  the  es« 
Mxt  of  kin  of  his  ^^^^  t|^|,^  0|.  distributive  shares,  he  must  have  known 
payments  of  thai  that  he  would  bc  accountable  to  the  administrator  dek** 
dtstributiTe      nj^  n^u  ^f  ||is  intestate,  and  not  to  liis  next  of  kin.  Not 

only  was  the  amount  of  the.debt  contingent,  but  its  ex« 

otes  iT^be^tJu"  **^"^^  **  ®"®  owing  by  the  testator  to  these  legateesy 

•Qt  of  my  notM  was  also  contingent.    In  the  event  on  which  the  l^^cy 

uid  handed  over,  ^^^^ij  ^j^^,^  oiierate  a  satisfaction,  namely,  the  testator's 

«cc."  IS  not  mere-    ,,,  ,  ^  ., 

ly  a  charge  for  death,  he  must  know  that  in  case  he  had  not  acconntea 
SlinSSJofwK  *''®  i^^gfttccs  would  have  no  demand  which  they  could  en* 
the  testator  may  force  without  a  new  administration.  ,  And  there  is  no 
fa  r«»^c  ^  ******  ground  for  supposing  that  it  was  meant  by  the  tes- 
tacy of  securities  tator  that  the  gifts  of  this  will  should  be  taken  in  dis* 
^•'^^*°'**^  charge  of  what  might  turn  out  on  a  i*cmote  settlement 

with  an  administrator  de  bQHis  noa  to  be  the  respective 
interests  of  the  legatees  in  that  fund.  Unless  the  will 
contain  something  to  shew  the  contrary,  it  is  not  to  be 
presumed  that  the  testator  considered  himself  deftly  to 
Uie  next  of  kin  for  that  &<itatc  at  all,  but  only  accounta* 
hie  for  it  to  such  persons  including  them,  as  might  have 
demands  against  it  while  unsettled,  or  in  it^  \vhen 
closed. 

The  ojiinion  of  the  court  is  therefore  declared  to  be 
that  the  legacies  to  Mrs.  Femier  ami  to  the,cbildren,aro 
not  to  be  taken  to  be^  in  satisfaction  of  any  moneys 
which  it  happened,  at  the  death  of  the  testator  or  aftcr- 
>Vards,  they  had  a  right  to  demand  in  resjiect  of  their 
distributive  shares  of  the  estate  o[  Bkliard  Fennttj  dc- 
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ceasedi  but  that  the  said  legatees  have  a  right  to  the  said  ^v*^  ^^4. 
legacies)  and  also  to  i-etaiii  the  money  i-eccivcd  by  Ihcm  V^V^^^ 
on  account  of  tliosc  distribative  shares.  LFsmt 

The  next  questions  ai*e  u|k>u  the  nature  of  tlio  I<^-    Maxwbu. 
cies  to  tlie  other  pei'sons,  besides  the  grand-children, 
upon  which  deiiends  the  fund  out  of  which  they  ai*c  pay* 
able»  that  is,  whether  out  of  the  residue  generally,  or 
out  of  the  notes  as  specifically  given. 

It  is  our  opinion,  that  the  legacy  to  Mrs.  Johtuon  is  r 
specific*  The  gift  is  indeed,  not  of  a  particular  thing 
aet  apart  as  one  individual  corpuSf  by  the  testator,  but 
it  is  of  that  natui^e*  It  is  not  absolutely  a  general  leg* 
acy,  to  as  to  abate  with  mci*e  pecuniary  legacies,  paya* 
bk  out  of  the  residue.  It  is  charged  on  a  particular  part 
of  the  estate,  and  therefore  is  not  t(»  fail,  while  that  fund 
is  sufficient  to  satisfy  it.  It  is  by  the  words  not  merely 
charged  on  that  fund,  but  is  to  be  paid,  not  in  money  to 
be  raised  from  the  fund,  but  in  tho  securities  tlieniselves, 
which  the  testator  might  leave  in  specie  at  his  death  ; 
and|  if  no  such  securities  had  been  left,  it  must  have  fail- 
ed. It  is  a  legacy  to  a  certain  value  '*  in  notes,  to  be 
taken  out  of  my  notes  as  soon  after  my  deatii  as  it  can 
be  done''— thus  marking  the  very  thing  given«  It  is  not 
marked  so,  that  but  one  single  thing  of  that  kind  owned 
by  tiic  testator  would  be  witliiu  the  description.  But  it 
is  so  marked,  that  nothing  of  the  same  kind,  not  owned 
in  specie  by  the  tcsta^r  at  his  death,  would  satisfy  it— • 
nothing  but  ''  my  notes."  By  which  he  denotes  the 
whole  of  tho  very  tilings,  and  then  gives  part  of  those 
imrticular  and  additional  things  to  the  legatee.  ^ 

Upon  this  difference  between  the  terms,  in  which  thm 
legacy  Is  given  and  in  which  the  others  are  expressed, 
arises  tlie  material  dispute  between  tho  parties ;  for,  if 
the  otiier  legacies  ai'e  general  iogaciesy  they  ai*e  paya* 
ble  out  of  the  residue,  and  will  exhaust  it  and  thei*cby 
leave  a  larger  amount  of  notes  for  the  grand  children  ; 
but,  if  sjiecific,  then  they  must  be  paid  from  and  in  the 
notes,  and  the  residue  will  belong  to  the  next  of  kin. 

Theieaningofthe  courts  is  against  construing  doubt* 
fill  tenns  into  a  si>ecific  gift,  becaode  the  gift  is  lost  upon 
Vot.  II.  •6f 
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lv»,lM4.   fiiQ  fiillurc  of  the  fifful,  from  any  cause ;  ami  also,  be- 
cause it  is  not  subject  to  fTie  equitable  |>rinci|>rc  of  equal* 
9?*      i^y  ^7  abatement.     It  must  be  clear  ttiererore,  upon  the 
MAswiit.   ^iii^  flint  nothing  is  meant  but  a  particular  thin^,  or  a 
part  of  a  particular  ttking,  existing  rn  siiecie  at  the  ma« 
king  of  the  will,  or  when  it  is  to  takc^  effect.     If  the 
words  will  be  satisfied  by  any  thing  of  tliesame  kind, 
^  not  owned  by  the  testator,  the  legacy  is  general.     The 
^difference  may  be  illustrated  by  th«  common  case  otn 
contract  to  sell  and  deliver  goods  of  a  common  k/m^ 
say  one  hundred  barrels  of  com,  upon  whieh  Dm  reme^ 
dy  is  by  action  for  damages,  for  not  delivering  and  a 
contract  to  sell  a  certain  hundred  barrels,  as  a  distinct 
parcel  in  a  crib,  which  vests  tlie  property  and  gives  tro^ 
ver  or  detinue  u]mn  refusal  to  deliver. 

The  legacies  to  the  bi*other*s  widow  and  tlie  nieee,  are 

purely  ]>ecuniary,  and  without  i-eference  to  any  funds, 

but  are  payable  as  Roon  as  money  from  any  source  can 

be  collected. 

But  MM  to  bo      Thai  to  the  nephew  Stephtn^  is  given  in  the  same  iray> 

S^r^n*'*^  ^^^^1^^  **^  *®  testator  a<)ds,  'Hhat  if  he  Is  wilHng  to 
coUcctod,oriftho  i*eceive  that  avximnt  in  good  notes, he  can  do  so."  It  is 
VHF^  ^L^l  ^  be  recollected  that  the  rule  Ls,  that  it  must  be  mani^ 

■Ag    to    receive  ' 

that  10 good notM  fest  Upon  tlie  whole  wilK  tliat  notliing  but  a  gift  in  spe- 

ttLg^ral  Imey!  ^*®  ^^'^  intended.     I  have  no  doubt  in  my  own  mind, 

that  this  testator  expected  his  nephew  to  receive  eitiiei* 
apart  of  the  very  securittoslertby  liini,  or  that  the  S1590 
would  be  raised  outof  those  very  securities.  But  lie  has 
not  given  the  legacy  in  tiiat  way,  or  tied  it  up  by  his 
^  words  to  any  such  contingency.  It  is  Icfl  witlitlie  ne- 
phew to  take  t)ie  money,  and  therefore  upon  Mie  faiJuro 
of  notes  he  would  yet  be  entitled  to  tlie  legacy.  More- 
over, although  he  certainly  anticipated  that  if  paid  in 
notes,  t-hey  would  bo  selected  out  of  those  kft  by  him, 
yet  lie  has  not  said  so,  ami  theretbre  the  legatee  would 
not  be  confined  to  them.  The  case  of  Sibley  v.  Vtrry^  (f 
Vt$.  523,)  is  a  forcible  iUustratien  of  the  principle  which 
governs  the  construction  of  this  clause.  That  was  a  di- 
rection to  the  Executor,  within  thi-eo  months  alter  the 

^  testatoHs  death,  to  transfer  dSlOOO  Stock,  in  the  funds 
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styled  Iho  Three  per  cenU  consolidateil  annuities^  to  Jvm«;ism* 

iieveral  persons.    Tko  testator  then  bad  the  fuiidfi  of  that 

kind,  fi*om  which  and  the  parttcnlar  words  transfer  and 

in  tlUf  the  inference  to  the  apprehension  of  every  indivi« 

dual  understand ittg  is,  that  he  had  in  his  inind  that  very 

stock.     Yet  Lord  EUhn  held,  that  upon  the  general  nile« 

it  was  a  general  legacy,  because  the  testator  kad  not  in 

tlie  will«  appropriated  t!ic  particular  Stock,  as  his  Stock, 

or  by  other  moans  which  would  show  that  no  other  Stock 

held  by  him  would  do. 

Tiiis  reasoning  goes  also  to  the  same  conclusion  as  to 
the  nature  of  thcJegiicy  of  8 1*2,400  to  Mrs^F^nuer.  There 
is  no  election  indecil,  given  to  her.  to  take  money  or  notes 
to  tlio  valuCf  bnt  she  is  to  bo  paid  in  notes  at  all  events* 
But  the  testator  docs  not  say  in  his  notes.    It  may  be 
admitted,  that  ho  ex|)Octed  hor  to  be  so  paid — that  the 
Executors  would  oifer  them,  and  that  she  would  accept 
tbem»  and  that  iic  was  morally  certain  of  leaving  such. 
But  she  is  not  restricted  to  them,  and  if  there  had  not 
been  notes,  thet^  can  be  but  little  doubt,  if  the  testator 
had  admitted  the  thought  of  that  event,  he  would  not 
have  considered,  that  tliercby  his  daughter  should  lose 
her  legacy*     The  woihIs  ai*e — ^^  in  notes,  to  be  paid  by 
my  Executors,  as  soon  after  my  decease  as  it  can  con-  gf^!!^^^^^ 
voniently  be  done'' — wliich  falls  almost  literally  withiu  be  paid  m  soon 
8ibley  v*  Ferry.    This  is  the  stronger  here,  because  the  ^^  S«/li*riiw 
testator  had  just  before  given  a  similar  general  legacy  noUimg  to  denote 
to  his  nephew,  accompanied  by  other  words,  which  clear-  {^„JJIi  wmSIb^ 
ly  decide  that  he  did  not,  in  that  instance,  intend  to  give  tended. 
by  those,  a  specific  legacy  ;  and  because,  in  the  legacy 
to  Mrs.  Johiisoiif  and  in  that  of  the  money,  furniture, 
stock,  wagons,  &c.  to  Mrs.  Fennerf  he  evinces  a  know- 
ledge of  the  proper  methods  of  making  a  specific  legacy 
where  he  meant  one,  by  the  use  of  the  possessive  pro- 
noun, my,  to  identify  the  fund.     Upon  the  words  of  the 
bequests  to  these  several  persons  therefore,  it  seems,  up* 
on  authority,  the  legacies  arc  general,  and  nut  sfiecific 

It  is  however  argued  that  the  doubts  u|M>n  those  clauses  ^^  ^  ^^^^^ 
as  expressed,  are  removed  by  tlie  uianncr  in  which  tlie  quent  beqneet  of 
gift  to  the  grand  children  is  made.    That  is  clearly  spc-  ^^ST^^ffiJ 
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Jvv%isa4.    ciftcy  and  is  of  the  notes  ^' that  .will  be  reoiainliig  after 

^^^'^^^     paying  off  all  the  legacies  herein  before  given,     whidi 

V.  *      I  sappose  will  be  from  820  to  30,000."  The  word8t<<re- 

IUkwmlu    fgu^uing  after  papng  off  all  the  UgadUf**  are  consiilerofl 

after  payins  off  as  referring  tlio  previous  legacies  so  directly  to  the  par- 

iIm  kpdat  heie-  tjimim.  fum]  of  xi  liich  the  remnant  is  thus  siiecifically 

m  before  given,"  *■  ^ 

will   not   make  given,  as  to  make  those  previous  legacies  consist  of  spe- 
^(ST^ait  ^**^  Iiortions  of  the  fund  itself.     Certainly,  different 
y  dw  being  uncer.  fractions  of  tlic  samo  corpus  all  will  be  s]}eciAc«      It  is 
^Slata  tSlT^  also  true,  that  the  general  terms  used  in  tlie  prior  gift» 
diaigeopontiieai  may  bo  controlled  and  rendered  8|iecific  in  the  diaposi- 

tionaT^part    of  *^**"  ^^  ^*^^'  P^**^'  ^V  ***^'*  *  reference  in-the  gift  of  evc- 
theiB,waa intend-  ry  onc  of  tlio  parts,  as  will  shew  an  intention  that  each 

legacy  was  so  much  of  the  identical  tiling*  As  in  €Beigh 
V.  Thoriugtouj  (S  Fes.  561,)  where  the  testatiix  gave 
£2413  or  South  Sea  Stock,  or  annuities  in  different  pro* 
portions  to  several  persons,  and  then  gave  toJi  'Hhe  re- 
maining d^l3  13  South  Bea  Stock,'^  and  it  was  held  that 
the  legacies  were  specific  by  force  of  the  words  in  the 
last  giil,  and  that  the  deAciency  could  not  be  maile  iiji 
out  of  the  general  assets.  The  last  words  referred  plain* 
ly  to  stock  then  standing  in  her  name,  that  is,  at  the 
making  of  the  will,  as  was  evident  from  the  exact  bal- 
ance, £13  13,  being  computed.  That  computation  ww 
incorrect;  neverthtless,  the  making  a  comptuation,  so 
as  to  exhibit  a  balance,  true  or  false,  shewed  tliat  she 
was  Only  giving  away  that  which  then  existed,  or  which 
idle  thought  then  existed ;  and  as  the  last  was  of  that 
character,  the  previous  dispositions  of  parts  of  the  Stock 
meant  parts  of  that  identical  Stock.  Hie  whole  force  of 
the  argun\ent  in  tliat  case  rested  upon  <ho  residue  being 
stated  as  the  exact  residue  of  certain  St'>ck  then  hold  by 
her.  It  can  have  no  application  to  a  case  where  the  re- 
sidnc  given  is  of  f  he  tilings  of  that  sort  which  the  testa- 
tor might  have  in  specie  at  his  deatli,  which  must  be  al- 
together uncertain ;  nor  to  one,  in  which  the  testator 
shews  in  the  Will,  that  he  had  made  no  computation, 
"'mnd  that  the  residue  given  specifically  may  be  more  or 
less,  arcordi^ig  as  it  may  he  necessary  to  resort  to  it  for 
tjie  satisfaction  of  tho  prior  claims  of  the  legatees.,  Uere 
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ibe  roroftinder  is  not  given  as  a  certain  one^  but  express.  'vir«,  ism. 
ly  as  being  altogether  uncertain.  Besides  the  siiccific  ""^^^^^^^ 
l^acy  of  23917,  part  of  tlie  notes,  tlio  other  money  Ic«  p^ 
gacies  before  that  to  the  grand  children  amounted  to  Maswsi,s* 
St4,500.  The  giving  over  tlie  reslduo  of  tlie  notes,  as 
being  uncertain  in  amount,  is  demonstrati\'e  that  the 
testator  could  not  have  considered  that  ho  bad  given 
away  absolutely  and  definitely,  as  parts  of  the  notes 
then  held  by  him,  that  sura  of  814,500,  because  iir^dHX 
case,  the  residue  must  have  been  certain,  and  could  not 
have  varie<l  from  twenty,  to  thirty  tiiousand.  That  va- 
riation coidd  only  arise  by  the  general  assets  failing  to 
a  greater  or  less  extent  to  meet  those  bequests,  and 
thereby  thi*owing  them  on  the  otlicr  fund  for  the  various 
differences. 

The  true  sense,  we  tliink,  is  that  tile  prior  legacies  sxeeoton  cfaan. 
are  not  of  fractional  parts  of  tlie  things  of  which  Uic  re>  ^  ^nih  tlie  mm. 
sidue  is  given  to  the  grand  children,  but  is  a  chaise  on  ^'t^nfaiiteM 
the  fund*    The  reasons  which  load  to  this  conclusion  ••^^^  to 


produce  ^t  further  one  tliat  the  charge  is  not  specific  p^j^fiiT'St^hcy 
and  primary  on  that  fund,  but  only  that  they  are  to  be  ^•^  tlMm  o^mp- 
made  good  at  all  events.  For  the  reason  why  tliat  Aind  ^i^^  'aoeoi^ing 
was  uncertain  was,  that  these  legacies,  cei*tain  in  their  tothoirfevwaida. 
amounts,  might  require  portions  of  it,  larger  or  smaller,  o^thednthof 
as  the  <4lier  parts  of  the  estate  primarily  applicable  to  <>"•  who  had 
them,  sliottid  prove  suHLcient  or  insuilcient.  ftttd!uMmmvor 

We  tlierefore  declare  it  as  our  opinion,  that  the  debt  ^  ^^J"^^!^ 
of  'Hawkiiis  and  tlie  dividends  and  monies  in  the  Dank 
constitute  tlie  undisposed  residuum— that  all  tlie  legacies^ 
except  those  to  Mrs.  Johnson  and  the  *grand  childrent 
are  general  pecuniary  legacies^  to  be  paid  out  of  the  re- 
siduum in  the  first  tnstonce,  and  tliat  proving  inadequatOy 
then  out  of  the  l^acies  to  the  grand  children.  Conae* 
quently,  as  Mr.  Mixwell  has  applied  notes  to  the  value 
of  Si438  55,  belonging^to  the  children,  to  pay  the  lega- 
cy of  Mrs.  Feaii^r,  for  which  he  had  tliat  sum  in  hand, 
of  the  residue,  in  the  moneys  received  from  the  Banks, 
his  estato  must  make  that  sum  good  to  thorn,  unless  it 
can  be  collected  again  from  Mrs.  Feniier. 

As  t>  comiiensation  to  the  executors,  and  the  priiict* 
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iv«%  1M4»  pio  on  which  it  must  be  alloweil,  wc  are  of  opinion  that 
they  arc  to  receive  it  as  executors.  It  is  not  neoessari- 
IjT  incidental  to  the  office  of  an  executor  to  take  the  man- 

MASwn&.  agcment  of  legacies  to  lufants,  but  it  is  incidental  to  tiie 
oBce  to  have  snch  duties  assigne<I«  It  is  tlie  commoa 
ease  of  a  trust  to  tlie  executors  of  a  fund  to  accuniulatc. 
Tliey  talLC  virlnte  offidi^  and  iiciice  by  renouncing  tlie 
oAlce,  the  trusts  will  be  executed  by  others,  without  an 
assignment  from  the  executors.  The  executors  joinM/ 
ill  tiie  office,  and  the  duty  survives  to  tl»e  conplafnaiii. 
Both  are  tlierefore  together  entitled  to  the  conmtis* 
sion  given  by  law,  U|K)n  such  an  estate  to  bethusman* 
aged  through  a  coui^se  of  years,  tlie  highest  coramissiott 
is  not  more  than  an  adequate  remuneration  for  the  labor 
and  responsibility,  if  the  trust  be  faithfully  execttted.-^ 
Thus  far  there  lifts  certainly  been  perfect  good  faith ; 
and  the  executora  at^  entitled  to  claim  at  once  a  reason* 
able  proportion  of  the  commissions*  In  what  propor- 
tions it  shall  be  divided,  as  between  the  executors  thcro- 
aelves,  it  is  imiMissibIc  for  the  court  to  say,  vrMwui  di* 
tecting  an  enquiry  as  to  the  actual  past  labour  and  risk 
performed  by  each,  and  that  which  will  probably  be  in* 
cnmbeiit,  for  tlic  future,  on  the  survivor.  If  the  parties 
should  be  unable  to  settle  it  to  tiicir  own  satisfactioR, 
such  an  enquiry  will  be  directed  at  tlie  instance  of  either. 
But  tlie  court  cannot  allow  full  and  double  commissions 
In  a  case  of  this  sort,  when  the  executors  as  co-execu-- 
tors  took,  and  upon  the  death  of  one,  the  other,  by  his 
old  office,  acts  exclusively.  He  gets  no  power  by  tbe 
other's  death,  but  only  loses  his  aid. 

A  siA  br  will 

•f  ft  ^ote,  cftTrios  Certain  otiicr  points  ai-e  rsiised  in  the  answers  of  some 
with  it  the  inter-  of  the  defendants.  One  is,  w  hctfaer  the  interest  accrued 
*^     ^  ^ ' '       on  tlie  debts  due  on  bonds  and  notes  in  the  life  time  of 

the  testator,  imsscd  to  the  gi-and  children  ?  On  this  wo 
have  no  doubt  The  interest  had  not  been  sevei^ed,  as 
the  dividends  on  the  Stock  had.  The  eorpora,  the  notes 
tliemsclvesy  are  given,  and  all  passes  tliat  would  pass  by 
an  endorsement,  and  there  can  be  no  questi«)ii,  that  tlio 
.  assignee  of  a  note  past  due,  is  entitled  to  the  interest  as 
well  as  the  principal,  due  at  Hic  time  of  the  endorsement. 
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Another  is,  whether  Mr.  MuxxveWs  estate  is  i-es|ioii-  JvsiSr  i^M. 
stble  for  the  debt  of  Robert  H.  Jones^  who  Iras  become  in- 
solvent ?  The  debt  was  contracted  with  the  testator 
litmscir,  when  the  debtor  was  in  fact  greatly  embarras* 
sed  and  probably  insolvent ;  but  notwithstanding,  in 
SQch  good  credit,  tliat  no  security  wa^  required  but  his 
own  bond.  His  credit  continued  good  up  to  the  time  of 
his  declared  bankruptcy,  and  in  the  mean  time,  he  re- 
newed the  bond  and  paid  the  interest  punctually.  It  is 
to  be  recollected,  that  one  part  of  the  trust  was  to  keep 
the  fund  at  interest.  There  arc  therefore  no  losses  in 
not  collecting.  The  only  ground  on  which  it  can  be  im- 
puted, is  in  not  increasing  the  security.  Grood  faith  is 
required  from  tfie  executor  and  crrcirmstances  to  prove 
that  he  acted  in  good  faitli.  This  case  is  ftrlly  estab- 
li.shed  by  the  debtor's  conduct  and  ciiaractcr,  and  tho 
course  of  dealing  with  him  by  tiie  testator  himself^  and 
by  the  discretion  giv.en  by  the  will  to  the  executors,  as 
to  calling  in  monies  from  those  who  wei*c  debtors,  at  the 
testator's  death.  We  declare  thci-cfore,  that  the  com- 
plainant must  receive  the  bond  of  Jones,  as  part  of  the 
fimds  of  the  chifdren. 

An  opinion  upon  the  effect  of  compounding  infci*cst 
and  including  it  in  bonds  taken  to  renew  others.  Is  ren« 
dered  unnecessary,  as  we  are  given  to  undci-stand,  tliat 
pending  this  suit,  all  tlie  debts  upon  which  any  difficulty 
woutd  probably  be  made  on  that  ground,  have  been  paid 
into  the  hand's  of  Mr.  Johnsoiif  the  Receiver.  We  bare- 
ly intimate*,  that  arthough  more  troublesome,  it  wouTd 
be  safest  to  require  payment  of  the  interest  annually  and 
to  i*e*invest  it ;  and  that  the  eicecutor  should  also  clotho 
himself  formally  with  the  office  of  guardian. 

AH  the  parties  must  pay  their  own  costs,  except  the 
complainant,  whose  costs  must  be  paid  out  of  the  fund*^ 
and  the  defendant,  JUary  Maxwellf  whose  costs,  up  to 
this  time,  must  also  be  paid  out  of  the  fund  in  Conrt. 

PbU  CuUIAH-*OilD£R   ACCuBDIirGLT* 
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Jra%  1S34. 

Levi  Wabd  t.  Larkih  Stow  ti  aU 

A  iMtator  haring  directed  that  <*thc  residtte  of  mj  estate,  real  and  peraon- 
al,  be  divided  amongat  the  heirs  of  my  biotfitt  I,  tiieheinof  mj  MierNt 
and  the  heiia  of  ny  rietar  8  and  nephew  L,"^  waa  held,  ihm 
hating  leeognked  I  aa  idng  aiivc^  that  Uw  word  •'hainr'  ww 
deacriptioB  of  legateei  only,  and  noi  in  itaappropriala  tedinical 
denoting  the  aoooeMiony  and  that  the  iadividoala  of  the  aeveial 
of  children,  were  entitled  equaHy  ^er  capita. 

The  caae  of  Slow  ▼  Ward  (8  Bamkt  604,)  approved,  and  the  eai 
fha  same  partiaa  (1  Dev.  Rep.  67)  re«at»ing]t«  ovwniladi 

JV*alAaN  Fardf  by  his  will,  devised  and  bequeatiied  as 
Jbllows  : 

*^  I  give  and  bequeath  to  my  brother,  Jchn  Fardf  two 
^  hundred  acres  of  land,  including  where  the  said  JbAs 
**  now  lives,  during  his  natural  lire,  and  at  his  death, 
«*  the  said  land  to  fall  to  his,  the  said  Jolin  Fard^s  child- 
*•  ren. 

**  I  give  and  bequeath  to  my  nepliew,  Levi  JFard,  my 
**  sorrel  horse  called  MerliUf  and  my  negro  boy,  named 
**  Dickf  to  him  and  his  heirs  forever. 

<<  It  is  my  will,  and  I  do  allow  that  all  the  remaining 
**  part  of  my  estate,  both  real  and  personal,  be  equally 
<'  divided  amongst  the  heirs  of  my  brother,  JohnFord^  the 
**  heirs  of  my  sister,  J{'ancy  Stow,  the  heirs  of  mj  sister, 
**  8aUy  Wardf  and  my  nephew,  Levi  fFard.*' 

At  the  death  of  the  testator,  his  brother  John  and  his 
sister  JVtesqf  wei:p  living — the  former  having  four,  and 
the  latter  nine  children.  Sally  Ward  was  dead  at  the 
date  of  the  will,  having  left  two  cliildren,  both  of  whom 
survived  the  testator,  and  of  whom  Ltvi  fTardp  the 
plaintiff  and  legatee,  was  one. 

A  petition  for  the  partition  of  the  land  of  which  the 
testator  died  seised,  was  filed  in  Lincoln,  and  a  final 
judgment  was  entered  thcreon,whereby  one  iburtli  there- 
of was  assigned  to  each  uf  the  families,  to  be  divided 
among  them,excluding  Levi  Ward  from  any  share  of  tlie 
fourth  assigned  to  the  family  of  his  mother,  and  giving 
him  the  remaining  fouKli.  Upon  an  appeal  to  tlie  Su- 
preme Court,  tills  judgment  was  revei*scd,  and  a  divi- 
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sion  per  capita  directed  (3  Hawks  604.)    Instead  of  re-  Jvvm,  I834u 
maniiing  the  cause  and  awarding  a  procedendo  to  the 


Wa»b 
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court  bcIoWf  a  writ  of  partition  was  issued  from  tiiis 
court,  and  upon  its  return^the  order  reversing  tlie  judg-  Sxoir* 
ment  below  was  set  aside  and  another  writ  of  partition 
issued,  directing  the  division  to  be  per  stirpeSf  including 
Levi  Ward  and  giving  him  in  addition  thereto  one  clear 
fourth.  (1  Dero.  Rep.  67.)  And  on  the  return  of  this 
wi'itt  judgment  of  confirmation  was  entered.  After  the 
first  division  above  mentioned,  the  legatees  supposing 
it  conclusively  to  settle  their  rights  under  the  will,  made 
a  voluntary  division  of  the  negroes  and  other  personal 
property,  according  to  the  principle  which  was  thereby 
established.  When  the  last  division  was  set  aside  and 
one  per  stirpes  directed,  the  plaiutifT  filed  this  bill,  in 
which  he  averred  that  tlie  voluntary  division  of  the  per* 
fional  property  was  made  under  a  mistake,  and  prayed 
to  have  it  set  aside  and  another  division  made  according 
to  the  last  adjudication. 

The   case   was   frequently  argued  .and  held  under 
advisement  for  several  terms. 

Winston  for  the  plaititiflT. 

Badger  and  Devereux  for  the  defendants. 

Gaston,  Judge. — The  enquiries  which  this  case  pre- 
sents are  exceedingly  unpleasant,  but  so  far  as  the  pur* 
poses  of  justice  require,  they  must  be  prosecuted  to  their 
legitimate  result.  The  fii*st  of  these  enquiries  is,  wheth- 
er the  division  complained  of  and  sought  to  be  reformed^ 
be  erroneous  or  correct.  On  the  part  of  the  complain- 
ant, it  is  insisted  that  the  last  adjudication  of  the  court 
must  be  regarded  as  conclusively  settling  the  construc- 
tion of  the  will  with  res^Msct  to  the  real  estate,  and  by 
necessary  inference,  fixing  its  construction  also  as 
to  the  personal  property.  It  is  also  insisted,  that  if  the 
interpretation  of  the  will  can  be  considered  as  open  to 
discussion,  the  reasons  on  which  that  adjudicatipn  is 
founded,  completely  sustain  it  Upon  this  point,  the 
argument  is  briefly  this:  that  where  persons  come  to  an 
estate  as  heirs,  whether  by  descent  or  by  purchase,  undec 
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Joss,  1 W4.    Hii^t  description^  they  take  per  $tirpe$  and  not  per  eapUof 
^"^/^    In  a  representative  character  and  not  as  individualSf  and 
to  others  must  be  always  considered  as  an  unit,  howev- 
er they  may  subdivide  and  parcel  out  the  property  among 
themselves.    That  if  A  dies  intestate^  seized  of  lands 
of  inheritance,  leaving  a  daughter  and  two  daughters 
of  a  deceased  daughter,  his  lands  descend  one  half  to  his 
daughter  and  tlie  utherhalf  to  his  grand  daughters,  and 
that  if  a  devise  should  be  made  to  themt  simply  as  the 
heirs  of  A,  they  must  take  the  estate  in  the  same  propor- 
tions ;  that  in  the  first  case,  the  canons  of  descent  as- 
certain the  heirSf  and  direct  the  disposition  of  the  land, 
and  that  in  tlie  latter  case,  the  will  gives  to  tlioae  whom 
tlie  canons  ascertain  to  be  the  heirs,  and  in  such  propor* 
tions  as  the  ranons  direct    It  is  thus  concluded  from 
the  force  of  the  word  heirSf  that  the  persons  indicated  in 
the  will  as  the  heirs  of  Johtif  JVlmcy  and  SaUy  are  to  be 
regarded  as  the  representatives  of,  and  substitutes  for, 
JoAn,  JVbficjf  and  Sally 9  respectively,  and  taking  the  same 
khares  as  if  the  land  had  been  given  to  these  persons,  and 
then  transmitted  to  them  as  the  successors  of  these  an- 
cestors ;  and  that  a  similar  result  roust  take  place  with 
respect  to  the  personal  property,  first,  because  it  was 
obviously  the  intent  of  the  testator,  to  give  both  species 
of  property  to  the  same  persons  in  the  same  way,  and  se- 
condly, because  the  word  heirs  as  applied  to  personal 
property  means  heirs  qnoad   tliat  proi)erty,  that  is  to 
say,  those  w  liom  the  statnte  of  distributions  directs  to 
succeed  to  the  personal  estate  of  an  intestate. 

None  can  be  more  deeply  convinced  than  we  arc,  of 
the  necessity  of  a  steady  adherence  to  the  decisions  of 
our  predecessors.  Carelessness  in  this  respect  can 
scarcely  fail  to  involve  us  in  error  and  throw  thfc  law  in- 
to confusion.  So  far  as  the  decisions  of  these  eminent 
Judges  concur  with  each  other,  they  form  a  law  for  this 
court,  which  nothing  short  of  what  we  may  reasona- 
bly hope  cannot  happen,  a  manifest  breach  of  the  law  of 
the  land,  can  warrant  us  to  disregard.  Where  they  are 
found  to  confiict,  which  from  the  imperfection  of  all  hu- 
man Institutions  must  sometimes  be  the  case,  the  latest 
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will  of  course  be  presumed  rights  yet  not  so  concUisivriy  J«*s,  issC 
right  as  to  forbid  examination .  In  the  present  singular  ^"^^^"^^^ 
case  however,  it  is  somewhat  difficult  to  say^  which  «f  ^. 
the  two  opposing  decisions  has  tlie  better  claims  to  be  Brow* 
regarded  as  a  precedent ;  for  while  the  one  is  the  more 
recent,  tlie  other  has  the  advantage  of  having  been  unan* 
imous;  of  having  been  decided  upon  argument,  and  of  be- 
>  ing  a  judgment  in  a  case  regularly  and  properly  before 
tlie  court  Convinced  that  we  ought  not  to  rely  authori- 
tatively and  exclusively  on  the  last  adjudication,  we  have 
deemed  it  an  imperious  duty,  deliberately  to  investigate 
tiie  argument  by  which  it  is  supposed  to  be  established. 
The  whole  of  the  reasoning  is  founded  on  the  cflTect 
which  the  word  heirs  is  supposed  to  produce  in  the  devi- 
sing and  bequeathing  clause,  jfn  heir  is  he  who  succeeds 
by  descent  to  the  inheritance  of  an  ancestor,  and  in  this, 
its  appropriate  sense,  the  word  comprehends  all  heirs, 
and  the  heirs  of  heirs  ad  infinitumy  as  they  are  called  by 
law  to  the  inheritance.  This  succession  is  regulated  by 
the  canons  of  descent  According  to  one  of  these,  tlie 
Itnealdescendantsof  any  person  deceased  represent  their 
ancestor,  or  stand  in  the  place  in  which  such  ancestor 
would  have  stood  if  living  at  the  time  of  the  descent  cast 
and  it  is  tiiis  taking  by  a  right  of  representation  which 
is  termed  a  succession  per  stirpes  or  by  stocks, the  branch- 
es  taking  the  same  shai*e  which  tlieir  stock  would  have 
taken.  From  this  definition,  it  wonid  seem  to  follow, 
that  in  strictness  none  can  come  to  an  estate  as  heirs 
otherwise  than  by  descent  Thus  Lord  Thurlow  says  in 
Jones  V.  Morgafif^l Brown  :209,)  **  all  heirs  taking  as  heirs 
must  take  by  descent'  Upon  this  ground  he  holds  the  rule 
inflexible  which  requii*es  that  when  a  fi*eehold  is  given  to 
one  and  a  remainder  is  so  limited  as  to  go  in  succession  to 
the  heirs  of  the  first  taker,  these  shall  take  by  descent, 
because  ^'taking  in  the  character  of  heirs,  they  must  take 
with  the  quality  of  heirs** — that  is  to  say,  must  take  by 
descent  and  not  by  purchase.  But  an  inheritance  may 
be  limited  in  remainder  to  the  heirs  of  him  to  whom  a 
precedent  freehold  is  not  given,  or  it  may  be  originally  . 
limited  to  the  heirs  of  a  deceased  person.    Hei-c  the  do- 
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99WM»l9H,  nees  do  not  take  hj  descent,  for  their  ancestor  has  no  ea- 
^^^^^  tate  which  the  word  *♦  heirs"  can  expand  into  an  estate 
y^        of  inheritance.    They  do  not  therefore  take  as  heinTbut 
take  simply  as  purduisirs.     But  it  is  insisted  for  tlie 
plaintiff  that  nevertlielcss  tliey  are  described  as  '<  heirs;" 
that  tlie  law  of  descents  is  necessarily  referred  to  for  the 
understanding  of  that  term,  and  the  ascertainment  of  the 
persons  thereby  intended ;  and  therefora  this  law  is  to 
regulate  also  the  shares  in  which  the  thing  given  is  to  be 
enjoyed  by  those  on  whom  it  is  bestowed.     With  the 
highest  respect  for  those  who  have  drawn  this  inference^ 
we  arc  compelled  to  say  that  we  do  not  feel  its  torce. 
£vei7  voluntary  disposition  of  property  takes  effect  ac« 
cording  to  the  agreement  of  the  contracting  -parties. 
Their  intentions,  properly  expressed,  give  the  mode  and 
the  form  tliat  constitute  the  law  of  the  conveyance.  The 
regulations  of  the  State  for  the  transmission  of  inherit- 
ances left  vacant  by  death  do  not,  propria  vigare  operats 
on  the  subject  matter  of  such  conveyances,  and  can  ap« 
ply  to  them  only  so  far  as  the  parties  have  adopted  tlicm 
and  directed  them  to  he  so  applied.     When  a  technical 
phrase  is  deliberately  used,  it  is  reasonable  to  suppose 
that  it  is  employed  In  the  sense  api>ropriated  to  it  in  tlie 
science  or  art  from  which  it  has  been  taken,  and  that 
science  or  art  is  very  proiMsrly  consulted  for  its  interprc- 
pation.     "  Heirs"  is  a  well  known  term  in  the  law  of 
descents,  and  wlien  donees  or  devises  arc  not  otherwise 
described  than  as  heirs,  the  law  is  impliedly  referred  to 
for  the  meaning  of  the  term.    But  whether  these  donees 
or  devisees  are  to  take  much  or  little,  for  a  long  or  a 
short  time,  all  together  or  by  moieties  in  equal  or  unequal 
portions,  the  law  of  descents  can  give  no  information ; 
for  it  has  made  no  provision  in  relation  to  these  matters 
hut  has  left  all  these  to  be  regulated  by  the  law  which 
the  parties  may  have  themselves  made  in  their  convey- 
ance.    Is  it  then  a  reasonable  inference  that  the  con- 
veyance I'efcrs  to  (he  law  of  descents /or  any  such  purpth 
sesf    If  there  be  indeed  a  settled  rule  of  construction  to 
this  effect,  it  will  most  cheerfully  be  followed,  hut  after 
diligent  inquiry,  I  hkyejjeen  unable  to  find  any  traces  of 
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its  existence.  There  are  indeed  some  anomalous  cases,  J<rv*f  ^^^ 
in  which  the  words  *♦  hcii*s  male  of  the  body/*  and  the  ^^^^y^J 
like,  although  operating  to  a  certain  extent  as  words  of  ^^^ 
pure  description  or  purchase,  have  also  been  allowed  to  8tow. 
0)>crate  as  if  they  wererwords  of  limitation  and  accoi*ding 
to  the  canons  of  descent  Thus  it  has  been  said  that 
where  a  limitation  is  made  to  the  heirs  male  of  the  body 
of  B,  where  no  estate  is  in,  or  is  given  to  B  litmselfy 
though  the  limitation  originally  attaches  in  his  heir  male 
under  that  special  descriptioni  yet  on  failure  of  his  issue 
male,  it  will  go  in  succession  to  the  otiier  heirs  male  of 
the  body  of  By  as.  if  the  estate  had  descended  from  B 
himself.  Here  the  word  heirs  has  a  double  meaning  and 
a  mixed  effect.  The  individuals  who  first  take  under 
this  term,  take  as  purchasers,  designated  by  the  relation 
which  they  bear  to  a  deceased  ancestor ;  but  they  take 
an  estate  which,  by  the  form  of  the  donation^  is  to  pursue 
the  same  course  of  succession  to  the  same  extent  of  du- 
ration, and  tlirough  the  same  persons  as  if  it  had  attach* 
ed  to  and  desrended  from  such  ancestor.  Such  a  limit* 
ation  is  of  an  intermediate  description  betwixt  a  descent 
and  a  purchase,  in  point  of  acquisition  having  the  quali* 
ty  of  the  latter,  as  not  being  derived  from  or  through 
the  ancestor,  but  in  regard  to  its  devolution  referable  to 
the  former.  Tliis  and  such  like  cases  are  considered  as 
quasi  entails  in  regard  to  which  the  law  is  setttled,  but 
the  principles  on  which  it  is  settled  arc  not  easily  dis- 
coverable.  (Sat  BiUler'^s  Ed.of  Fearne,  SO  to  ^A.)  How 
far  the  position  may  be  true,  that  persons  called  to  such 
An  estate  as  Aetr5,  take  in  a  representative  character  with 
the  siiares  or  tiie  portions  which  the  canons  of  descent 
point  out,  may  be  a  very  curious  subject  of  enquiry; 
but  it  can  throw  little  light  upon  the  investigation  in 
which  we  are  now  engaged.  The  term  **  heirs'*  has 
here  but  a  single  meaning  and  can  produce  as  we  think 
but  a  single  effect.  It  is  not  protended  nor  assumed  to 
be  a  word  of  limitation.  It  directs  nothing  as  to  tlie  de- 
volution or  succession  of  the  estate  after  it  is  vested  in 
tihe  original  devisees  or  Ai*st  takers,  and  its  sole  purpose 
seems  to  be  to  point  them  out.    An  estate  not  of  inherit* 
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jvn»iMi.   aiioef  an  cstoto  for  Ii(b»  or  a  term  of  yotrs,  or  a  cbatteli 
^^T^^^^   nay  be  limited  to  persons  not  otherwise  described  thaa 
^         as  the  beirsy  or  the  heirs  of  the  body  of  a  deceased  per* 
^•w.      gon  :  and  so  an  intestate  of  inheritance  may  be  limited 
to  persons  thus  designated,  witlioot  any  attempt  to  di- 
rect its  transmission,  as  in  a  course  of  descent  from  that 
ancestor.    In  the  first  class  of  cases,  the  word  heirs  is 
neee$$arily.  and  in  the  last  case  is  abvioMly  one  simply 
of  description,  whereby  the  donor  or  testator  dedaies 
under  a  general  term,  instead  of  mentioning  by  ib&r 
names  the  persons  whom  he  contemplates  as  donees  or 
devisees  of  bis  property.    It  is  a  collective  term  so  Car 
only  as  is  every  term  which  may  comprehend  within  it 
more  individuals  than  one,  but  it  is  not  collective  as  call- 
ing in  the  whole  snecessian  of  heirs  to  the  deceased  per* 
SOB*    Whenever  a  descriptive  phrase  is  used  in  any  con- 
veyance instead  of  an  actual  nomination,  the  import  of 
tlie  phrase  must  he  attended  to  in  order  to  find  out  the 
persons  meant  by  it    If  it  be  seen  that  by  the  tern 
^heirs''  those  are  intended  who,  at  the  time  referred  to^ 
were  or  might  be  the  **  heirs''*  at  law  of  a  deceased  an- 
cestor,  of  course  the  law  must  be  consulted  to  enable  the 
enquirer  to  determine  who  answer  to  this  description, 
and  who  therefore  are  these  first  talkers.    (Fa^er  v-  Si" 
trra^  4  Ves.  768.)    But  this  determined,  the  sole  purpose 
of  the.  reference  is  over;  and  the  pei*sons  thus  ascer- 
tained take  simply  and  juit  cly  by  virtue  o/*  ike  conveyance 
in  tlieir  own  persons,  not  as  tlie  i*epresentatives  of  oth- 
ers, precisely  as  though  Uie}  had  been  individually  nam- 
ed, or  had  been  described  by  any  other  phrase  sufficient- 
ly explicit  to  point  them  out.     Thus  in  the  case  of 
Mounsey  v.  Blamire^  (4  Riissellf  S84,)  the  testatrix  by  her 
will  inter  aliaf  devised  Iiei*  real  estate  to  a  person  whom 
she  described  as  her  kinsman,  and  who  was  not  her  heir 
at  law,  and  directed  him  to  assume  her  name  and  arms. 
By  a,  codicil  she  gave  several  pecuniary  legacies,  and 
amoril^t  others   <<to  my  heir/'  ie4000.    At  her  death 
this  legacy  was  claimed  by  three  jiersons  who  were  her 
co-heirs, by  her  next  of  kin,  and  by  the  devisee  of  her  real 
estate  as  the  limres /actus .  The  claim  of  the  devisee  was  at 
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once  rejected  by  the  master  of  the  Rolls.     In  deciding  ioiri,isS4. 
between  the  next  of  kin  and  the  co-heirs,  he  remarked,    ^^Xv'^^^^ 
that  where  the  word  heir  is  used  to  denote  succession,  it         v, 
may  be  understood  to  mean  such  person  or  persons  as      ^'''^^' 
would  legally  succeed  to  the  property  according  to  its 
nature  and  quality ;  but  where  it  is  used  not  to  denote 
succession  but  to  describe  a  legatee,  and  there  is  no  con- 
text to  explain  It  otherwise,  it  must  be  taken  in  its  onli* 
nary  sense.    Thexo-heirs  therefore  took  the  property, 
and  there  being  no  words  of  severance  in  the  wiil,  tliey^ 
took  it  as  joint  tenants.    So  if  a  man  makes  a  gift  of  ga- 
velkind lands  to  J,  S.  and  the  heirs  of  his  body,  and  he 
hath  four  sons,  all  these  sons  shall  inherit ;  but  if  he 
ma.ke  a  lease  for  lire  to  one,  remainder  to  the  right  heirs 
of  J.  S*  and  J.  8.  dies,  leading  issue  four  sons,  in  this 
caoe,  the  eldest  only  shall  have  the  remainder.   {Shelby's 
0(it€,  1  Co.  103,  Co.  LiL  10,  Bob.  31.     Dyer  179  pL  45.) 
In  the  first  instance,  the  word  heirs  of  his  body,  are 
words  of  limitation,  and  call  in  all  who  by  law  can  sue* 
ceed  to  an  estate  tail  in  those  lands ;  but  in  the  last  the 
words  right  heirs  of  J.  S.  are  words  of  purchase,  aro 
descriptive  merely,   and   i*efer  to  the  law  no  further 
than  is  necessary  to  explain  the  description.     If  the 
donor,  however,  had  added  to  these  words  <'in  gavel* 
kind— or  according  to  custom,*'  or  such  like,  then  all 
the  four  sons  would  have  taken,  because  all  would  have 
been  included  in  the  description.   ('Hargrave's  Mte  to 
Com  Lit  10.  J>riBweomen  v.  Barker,  2  Ves.  TS2.J    So  if 
one  seized  of  lands  in  Borough  English,  devise  to  his 
■*  heir,''  the  eldest  son  and  not  tlie  youngest,  would  take ; 
but  if  he  devise  to  his  heir  in  Borough  English,  the 
lands  will  descend  to  such  youngest  son*  (14  Viner^s  M. 
528,  529.  Heir  C.  5  pL  1,8.)     I  am,  forced  to  conclude^ 
therefore,  that  when  the  term  "heirs"  is  altogether  a 
word  of  purchase  and  simply  descriptive  of  the  first  ta* 
kers — whei*e  it  is  not  used  to  denote  succession,  but  to 
designate  personsj  those  who  come  under  that  description 
take  as  individuals,  and  not  in  a  representative  charac«^ 
ter,  and  of  course  take  per  capita^  unless  tliere  be  an  in- 
tent to  the  contrary  apparent  on,  or  to  be  collected 
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Jvan,  16944    from,  the  instrament  itself.     But  it  is  manifest  in  this 
case,  not  only  tiiat  the  word  '^  heirs ''  does  not  denote 
succession,  but  that  it  is  not  used  to  designate  those 
whom  the  law  calls  ^'  heirs  at  law/'  The  testator  makes 
a  devise  of  land  to  his  brother  John^  and  tliereby  recog* 
nises  that  John  was  alive  at  the  date  of  the  will.     By 
the  phrase  **  heirs  of  his  brother  Johny'*  he  must  then 
contemplate  persons  other  than  those  who  are  in  law 
his  heirsy  and  to  give  effect  to  this  djsiiositiony   we  are 
obliged  to  understand  the  word  heirs  in  some  sense  dif- 
ferent from  its  ordinary  and  legal  meaning.     It  may 
mean  heirs  apparent  or  heirs  presumptive.    But  in  the 
same  sentence  We  meet  with  the  expression  ^  heirs  of 
my  sister  Salitff  deceased;*'  and  here  it  may  mean  heirs 
at  lawy  but  cannot  mean  heirs  presumptive  or  heirs  ap* 
parent*     We  find  the  same  term  used  in  the  same  sen- 
tence to  designate  persons  standing  in  a  certain  relation 
to  living  persons,  and  also  to  dead  persons.     It  cannot 
be  interpreted  in  what  is  called  its  technical  sense  to 
mean  those  who  have  succeeded  by  law  to  the  ittheritmnce 
of  their  ancestor,  because  so  interpreted  it  woild  ex- 
clude the  heirs  of  his  brother  John  and  sister  JNTancif.— 
J^Tcnio  est  hares  viveniis.    It  cannot  be  interpreted  in 
the  sense  sanctioned  by  custom,  of  heirs  apparent  or 
heirs  presumptive;  that  is  to  say,  of  those  who  vriK 
probably  inherit  from  a  living  ancestor^  for  then  it  would 
not  embrace  the  heirs  of  bis  sister  Sally.     Besides,  the 
term  is  used  in  reference  to  the  gift  of  pei*sonaI  as  well 
as  of  real  property.     Heirs,  heirs  apparent,  heirs  pre- 
sumptive, ordinarily  indicate  those  who  have  or  expect 
a  claim  on  tlie  lands  of  another,  by  reason  of  their  con- 
nection with  him ;  but  those  who  acquire  personal  prtK 
perty  on  the  death  o(  its  possessor,  or  look  forward  to 
its  acquisition  upon  his  death,  are  generally  termed  hb 
relations  or  his  next  of  kin.     The  word  is  used  in  Bonie 
sense  sufficiently  comprehensive  to  take  in  all  the  objects 
of  his  bounty,  and  employed  in  relation  to  both  species 
of  property.     Individually,  I  am  quite  satisfied  that  the 
testator  means  by  it  <*  children,"  and  I  thinks  wc  have 
this  exposition  given  by  himself  in  the  preceding  sen* 
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fence,  where  he  directs  the  land  devised  to  his  brother  Jvvi,  18$4. 
John  for  life  to  go  upon  his  deatli  "  to  his  brotlier  John^t  ^^^V^./ 
children.**  But  the  court  does  not  decide  this  to  be  its  ^^" 
meaning.  We  decide  only  that  it  does  not  mean  Iieirs  fhowm 
pi-operly  speaking,  nor  heirs  apparent,  nor  heits  pre* 
sumptive.  It  is  unnecessary  to  determine  whether.it 
means  children  or  issue,  for  upon  either  interpretation, 
the  same  result  will  follow.  There  Is  no  reference  ex- 
|>res8ly  or  impliedly  to  the  canons  of  descent  or  to  the 
statute  of  distributions ;  not  even  for  the  purpose  of  as« 
certaining  the  first  takers  of  the  property,  and  still  less 
for  fixing  the  proportions  in  which  they  shall  take  it— 
An  improper  term  has  been  used  by  the  testator,  and  in 
order  to  effectuate  his  intention,  we  are  bound  to  give 
the  will  the  same  construction  as  though  he  had  used  tho 
appropriate  expression.  If  by  '^  heirs''  he  meant  chil- 
dren or  issue,  we  are  to  read  the  will  as  if  it  were  WTit- 
ten  children  or  issue.  It  may  not  be  amiss  to  quote  a 
strong  case  in  illustration  of  this  doctrine,  although  it 
seems  reasonable  enough  to  stand  without  authority— 
In  Doe  on  denu  HaUen  v.  Ironmonger^  (3  EnsU  533)  lands 
were  devised  to  a  trustee  to  receive-  and  pay  the  rents 
for  the  maintenance  of  8arah  HalUnf  a  feme  wtertf  and 
the  issue  of  her  body,  during  her  life,  and  afler  her  de- 
cease, for  the  use  of  the  heii*s  of  her  body,  and  their  heirs 
and  assigns  forever,  without  regard  to  seniority  of  age 
or  priority  of  birth,  and  In  default  of  such,  to  the  right 
heirs  of  the  testatrix.  Sarah  HalUn  enjoyed  the  premi- 
ses during  life,  and  bad  issue  one  son  and  two  daugh- 
ters. The  son  died  before  the  mother, leaving  the  lessor 
of  the  plaintiff  his  son  and  heir  at  law,  and  also  four  oth- 
er children.  On  her  death,  this  ejectment  was  brought 
against  her  surviving  daughters,  and  the  question  was^ 
whether  the  plaintiff  was  entitled  to  recover  any,  and  if 
any,  what  part  of  the  premises.  It  was  admitted  that 
no  estate  of  inheritance  passed  to  Sarah  Hallenf  for  that 
the  legal  estate  during  her  life  was  in  the  trustees,  but 
it  was  insisted  first,  that  a  legal  contingent  remainder 
was  limited  to  such  person  or  persons  as  should  be  the 
heir  or  heirs  of  her  body,  at  the  time  of  her  death,  under 
Y^u  II.  69 
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Joi^  1934.   which  description  the  eldest  son  was  entitled  to  the  whole  ; 
and  secondlji  if  the  court  tliought  Uiat  heirs  of  the  body 
meant  cliildren,  then  such  chihii-en  would  take  as  tenants 
in  -commony  and  the -lessor  of  the  plaifitiff  was  entitled  to 
n  third.    It  was  urged  uiion  the  last  point,  tliat  the  qual- 
ifying expressions  ^<  without  regard  to  seniority  ofage,or 
priority  of  birth/'  meant  only   tliat  all  the  children 
should  take  equal  jiortions ;  those  wlio  came  in  esse  last 
;as  well  as  first ;  that  tlie  word  <'  lieirs'*  was  sufficient  to 
$€ver  the  estate ;  and  that  it  was  plain  that  all  were  jaeant 
to  take  alike,  which  could  not  be  without  taking  as  ten* 
unts  in  common.     But  the  court  stopping  the  coonsel 
for  the  defendants,  held  that  the  |>hrase|  ^v\ithout  respect 
to  seniority  of  age,  or  priority  of  birth/'  annexed  to  tiie 
words  lielrs  of  the  body,  conclusively  indicated  tliat  these 
yfere  words  of  purchase,  and  meant  children  ;  and  sec- 
ondly, that  as  there  were  no  words  of  severance  used,  they 
took  as  joint  tenants,  and  the  fatlier  of  the  lessor  of  tlie 
plaintiff  having  died  before  severance,  the  whole  vested 
in  the  surviving  children,  the  defendants. 

*We  are  brought  then  irresistUiIy  to  the  conclusion  that 
ihe  word  ^*  heirs*'  as  used  in  this  will,  has  not  tiie  pecu- 
liar operation  which  has  been  attributed  to  it,  and  that 
the  persons  whom  tl»e  testator  designated  hy  this  ex- 
pression DRist  take  the  shares,  whatever  they  may  be, 
which  the  will  assigns  to  them,  in  the  same  manner  as  it 
they  had  been  pointed  out  by  any  otlicr  and  more  appro- 
priate terms.     The  will  declares  that  the  property  giv* 
en  to  these  persons  ehall  be  eqiuMy  ^vided,  and  the  only 
question  that  remains  is,  between  whom  is  this  equality 
directed.    Is  it  between  the  classes,  or  is  it  between  tlie 
individuab  of  >\'hich  the  classes  arc  composed  ?    Adopt- 
ing the  language  of  Chief  Justice  Tatlob  upon  the  first 
adjudication,  (3  Hawks  606,)  we  think  that  there  ''there 
has  been  a  settled  construction  upon  all  devises  and  be- 
quests of  this  description,  recorded  in  a  series  of  dccis-. 
ions  to  be  traced  back  for  more  than  a  century,"  which 
leaves  us  no  liberty  to  speculate  on  this  question.  It  can 
scarcely  be  necessary  to  swell  the  list  of  authorities  to 
which  he  has  appealed,  and  which  clearly  sustain  his  po- 
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Bfttoii.     We  will  add  only  the  (bllowing  cases  to  the  vc-  J^k«»  IW^ 
ry  strong  ones  whrcti  he  has  enumerated.    In  Davenport 
r.  Hanhuryf  f3  Vesejf  257,)  a  legacy  was  given  to  A  op 
her  issue.    A  dfed  before  the  testator,  leaving  a  son  and      Srwr/ 
two  grandchildren,  the  cliridi^en  o{  a  deceased  daughter. 
It  was  herd  that  the  word  issue  included  grand  children 
and  that  the  son  and  grand  children  all  took  as  joint 
tenants,  but  that  had  the  word  <^  equally"  or  the  words 
*^  equally  to  be  divided,.''  been,  insertedi.  they  would  all 
have  been  taken  per  capita.     *^  As  there  are  no  words  of 
Reveranee^nor  any  thing  to  show  tliat  they  were  intend- 
ed to  take>  not  in  their  own  i4ghts  but  aB>  representing 
others*  the  son  and  the  diirdren  of  the  deceased  daughter 
must  be  considered  as  persona  dignaicej  and  will  take  as 
joint  tonafnts.**    In  Barnes  v.  Puieh  (8  Ves,  604,)^  there 
was  a  devise  of  real  and  personal  estate  to  be  equally 
divided  *^  between  my  brother  Laneelofs  and  sister  Es' 
therms  families  ;''  it  was  hehl  that  the  ehildren  of  £aiiee* 
tot  and  Esther  took  exclusively  of  their  parents,,  and  aH 
took  equally  per  capita^    In  lAncoln  v.  Tetham^  10  Ve^ 
166,)  tlie  testatrix  bequeatlied  one-foujrth  of  her  jiersoQ^ 
al  estate  to  the  younger  cluLdren  of  a  daughter  A,  a 
foui-th  to  the  younger  children  of  a  daughter  B,  a  fourtii 
to  tlie  child  or  cliildron  of  a  daughter  C,  (upon  and  after 
the  death  of  said  C,)  and  the  remaining  fourth  to  tli* 
child  or  children  of  a  daughter  D,  u|)on  and  after  her 
death  ;  and  directed  that  if  either  of  the  last  mentioned 
daughters  should  have  no  child  living  at  her  death,  tli6 
part  allotted  io,her  child  oi*  children  should  go  to  tlio 
child  or  childi'en  of  the  oihert  and  if  both  of  tliem  should 
die  and  leave  no  child  as  aforesaid,  then  these  twofoui*Ui» 
should  be  equally  divided  amongst  the  younger  children 
of  her  daughter  A,  and  the  younger  children  of  her 
daughter  B.    The  daughters  C  and  D  both  died  unmar- 
ried, and  it  was  held  that  tliesetwo  last  mentioned  fourths 
were  to  be  distributed  among  the  younger  children  of  A 
and  B  per  capita.  f 

The  result  of  our  enquiries  is  a  full  conviction  that  the 
last  adjudication  of  the  court  upon  this  will  was  wrong» 
and  that  the  fii'st  was  right ;  and  as  there  la  no  doubt 
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jo«B»  1834.  but  that  the  personal  and  real  estate  are  given  to  Uie  same 

^^y^^  persons  and  in  the  same  sharesythe  error  which  the  plaintiff 

®"'**      complains  of  In  the  division  of  the  personalty  and  which 

T9JMM$.    it  is  the  purpose  of  this  bill  to  reform  and  correct^  does 

not  exist     We  are  therefore^  all  of  opinion,  that  the 

plaintiff^s  bill  must  be  dismissed,  but  for  obvious 

sons,  it  is  to  be  dismissed  without  costs. 

PbB  CVEIAIC — ObDBB  AGOOB0IKCSX.T. 


EdWABD   S.  OlLBS  V.  EUJAH  FBAHKSy  Ex. 

A  kgacj  to  A  when  he  ihaU  attain  twenty-one,  does  not  Test  hdan  ibat 
time,  and  a  payment  to  hia  gaaidian  during  his  iaSuuj,  does  not  pralect 
the  executor 

This  was  a  petition  originally  filed  in  the  Coun^ 
Court  of  Onslow,  to  recover  a  legacy  left  by  Edward 
Fravkh  the  testator  of  the  defendant,  to  tiieplttintiffl — 
The  will  at  length  was  not  certified  with  the  record,  but 
was  as  stated  in  the  petition,  and  admitted  in  the  answer 
to  be  as  follows : 

**I  give  to  Edward  8.  OUes  one  horse,  saddle  and  bri- 
**  die,  worth  80  doIIai*s,  when  be  shall  arrive  at  the  age 
**  of  twenty-one.** 

It  was  admitted  that  the  defendant  had  paid  the  lega- 
cy to  the  father  of  the  plaintiflT,  who  had  been  duly  con* 
stitnted  his  guardian,  and  that  this  delivery  was  made 
before  he  arrived  at  his  full  age.  The  only  question  was 
whether  this  delivery  protected  the  defendant,  the  father 
having  become  insolvent,  but  the  surety  to  the  guardian 
bond  being  still  able  to  pay  the  amount 

His  Honor  Judge  Donkbll,  on  the  last  circuit,  dis- 
missed the  petition,  thinking  the  plaintiff  had  his  reme- 
dy against  the  surety  to  the  guardian  bond,  and  the 
latter.appealed. 

J.  H.  Bryan  for  the  plaintiff. 

No  counsel  appeared  for  the  defendant* 
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Rmn,  Chief-Jiutice.— There  is  no  dispute  rn  Uits  Jon»  1914 
case  upon  the  facts^  the  parties  having  agreed  on  them  ^^^VV./ 
in  the  pleadings,  or  by  admissions  in  court,  as  set  forth  ^ 
in  the  decree  of  the  Sujierior  Court  Tlie  bequest  is  in  V»a 
these  words:  ^f  I  give  to  Edward  8.  QUeSf  one  borse» 
saddle  and  bridle,  worth  280,  when  he  shall  arrive  at  the 
age  of  twenty-one  years*"  The  will  is  not  exhibited,  and 
no  other  parts  of  it  set  forth  in  the  record,  so  that  the  case 
turns  upon  the  words  of  this  disposition  alone.  Upon 
them  it  is  within  the  rule  which  annexes  the  tune  to  the 
substance  of  tlie  legacy,  and  makes  the  right  dependant 
upon  the  arrival  of  tlie  legatee  to  the  age  prescribed.— 
Although  this  rule  was  adopted  by  the  Courts  of  Equity 
less  u|}on  principle,  than  from  tlie  necessity  to  make  their 
decisions,  in  a  matter  in  which  the  two  tribunals  exer- 
cised a  concurrent  jurisdiction,  conform  to  the  prior 
ones  of  the  Ecclesiastical  Courts,  yet  it  is  now  an  old 
rule  of  equity  itself,  which  must  be  adhered  to.  It  i^ 
found  in  all  the  text  writers,  and  is  acknowledged  and 
acted  on  by  the  courts  in  modern  time,  fl  Eq.  Co.  JiK 
S95,  p.  6.  Hanson  v.  Grahanif  6  ib»  £39.)  It  has  also 
been  adopted  in  this  State  in  Ferry  V.  Bhodes*  (2  Jtiurplu 
140)  and  in  other  cases.  The  gift  is  when  the  legatee 
shall  attain  twenty-one.  Until  that  event  the  legacy  ia 
contingent,  and  could  not  be  demanded.  The  utmost  re* 
lief  that  could  have  been  granted  in  the  respect  of ,  it,* 
would  bo  to  secure  it;  and  upon  the  death  of  the  legated 
befoi*e  its  vesting,  it  would  have  lapsed. 

The  question  is  whether  in  the  event  which  has  happen* 
ed,  namely  that  the  legatee  has  attained  his  age,  aprioc 
payment  during  his  minority,  to  his  guardian,  be  a  duo 
payment,  so  as  to  discharge  the  executor. 

An  executor  is  a  trustee  for  the  le^tee%  and  is  bouni^ 
to  preserve  the  legacies  for  them,  so  that  they  shall  haya^ 
the  benefit  intended  for  them  at  the  periods  designated*^ 
If  he  or  any  otlier  trustee,  with  even  the  best  intentionsii 
place  the  fund  in  other  hands,  without  tlie  directions  of 
a  competent  court,or  other  legal  authority,  he  does  it  at 
Ills  iieril,  and  must  answer  it  to  the  person  entitled.-^ 
There  are  many  cases  in  the  books^whcre  the  ejiecu|or  ha«^ 
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ivvB^isti.  iieen  charged  a  second  time  under  circamstances  of  great 
hardship.  It  is  upon  the  principle  that  he  cannot^for  his  own 
ease,  malce  another  person  the  debtor  or  trustee  for  (Be 

Faaxxi.     legatee,  when  he  was  not  compelled  or  compellable  to  it 
Such  is  the  case  here.  Tlie  payment  was  made  to  the  gaar* 
ftan^who  had  not  then^and  never  couM  have  author!  tyto  re- 
ceiToit.  His  ofllce  would  necessarily  expire  befbre  the  )eg^ 
acy  could  arisen  which^could  only  be  when  the  legatee  would 
hare  capacity  to  receive  it  htmselfi  and  give  an  acquit- 
tance  for  it»    That  tiie  payment  to  the  guardian,  under 
these  circumstances*  is  not  conclusive  on  the  legatee, 
seems  to  follow  from  tins,  that  rt  is  not  a  payment  ti^ 
the  legatee  either  in  fact  or  in  law«  on  which  he  wourd 
be  chargeable  to  all  purposes  with  the  sum,  as  having 
been  received  by  him.     Suppose  tlie  jietitfoner  had  died 
after  the  payment,  and  before  twenty-one — the  legacy 
as  having  lapsed,  would  be  I'edcmandable  by  the  executor 
or  a  remainder-man,  if  limited  over.   From  wliom  could 
it  be  required?    Certainly  not  from  the  admifiFstrator  of 
this  l^atee;  because  he  had  never  a  right  to  receive  itf 
nor  ever  in  fact  i-eceived  it    The  resort  must  have  been 
to  the  guardian  by  whose  hands  it  was  received  and  is 
held,  and  to  those  who  have  bound  tliemselves  for  bfrn^ 
if  there  be  such.    If  the  general  estate  of  the  legatee 
would  not  be  liable  to  refund  it,  the  consequence  seems 
a  necessary  one,  that  until  the  value   came  in  fact  to 
his  hands,  his  legacy  is  not  satisfied.      This  seems* 
to  have  been  in  eStct  admitted  by  his  Honor,  as  tlie  de- 
cree rests  principally  upon  the  ability  ot  the  petitioner 
to  obtain  satisfaction  from  the  sureties  of  his  guardian. 
If  fliat  could  operate  at  all  against  the  petitioner,  it 
would  only  be  as  a-  temporary  restraint,  until  be  had 
made  the  cflbrt,  and  tested  its  success;  which  could  not 
authorise  a  decree  dismissing  the  petition,  and  thereby 
establishing  it  now,  as  a  perpetual  and  conclusive  bar. 
But  it  seems  to  us  that  it  does  not  affect  the  jietitioner 
more  in  the  one  way  than  in  the  other. 

It  is  vei7  true  that  the  petitioner  would  have  a  reme- 
medy  against  the  guardian  personally,  upon  his  actual 
receipt  of  the  moneyj  and  so  with  the  defendant,  upon 


,^        his  having  to  pay  it  a  fiecond  time.    But  it  la  admitted  Jnrs,it3i.. 
^  '      that  the  guanliai)  died  insolvent,  so  that  the  right  of    ^"^''^'^^ 
,         recourse  to  him  is  a  vain  one.  It  is  however  stated  that        ^^ 
I         liis  sureties  are  of  ability  and  responsible.  It  is  a  ques-     Faaxxc 
tion  whether  they  would  be  liable^  since  tlie  money,  at 
no  time  during  the  guardian's  life,  was  the  property  of 
(lie  ward.    But  admitting  that  a  recovery  could  be  made 
from  tliem,  because  their  principal  received  the  sum  un- 
der color  of  his  office,  and  converted  it,  yet  the  defend* 
ant  is  also  tlie  trustee  of  the  petitioner,  and  committed 
a  breach  of  trust  in  paying  over  a  legacy  which  he  ought 
to  have  held  in  his  own  hands.     A  eestui  que  trust  may 
follow  the  fund;  but  he  is  not  bound  to  do  so.    He  may, 
if  he  choose,   talLe  his  recourse  immediately  against 
bis  trustee,  and  leave  the  latter  to  ro*imburse  himself 
out  of  the  fund,  or  from  the  party  in  whose  hands  he 
placed  it;  or  those  who  are  answerable  for  him.    The 
responsibility  of  a  trustee  is  not  subsidiary  but  primary, 
and  the  person  entitled  is^  not  obliged  to  look  further 
than  to  him.    If  the  guardian  or  his  sureties  (supposing 
them  bound)  were  before  the  Court,  it  would  be  just 
tliat  tlie  decree  should,  in  the  first  instance  call  tlie  mo- 
ney from  those  who  will  be  ultimately  liable  for  it ;  but 
the  plaintiff  is  under  no  necessity  to  make  them  parties, 
as  he  has  a  distinct  and  complete  case  against  the  dcfen- 
ant  may  at  his  election  take  his  relief  against  him  ex- 
clusively.   For  these  reasons,  the  Court  deems  the  de- 
cree erroneous,  and  reverses  it,  and  thinks  the  plaintiff 
entitled  to  a  decree  for  the  value  of  his  legacy,  with  in- 
terest from  the  filing  of  this  petition,  with  costs, 

Feb  cvBiAM. — Decbbs  rbvebsed. 
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Its  B^iviTT  bitBt  AliotreD  iffB  n&TBinciVBii  nr  tks 

PbOBATK   CoKLISBt 

Thb  Bank  ov  Nbwbbrit,  Jambs  Rhobbb,  akd 

Chahi^bs  Hoptok^ 

Defendants  need  not  answer  imroatenal  allegations.    Therefoie,  when  a 
pbinttflTalledged  that  an  execution  in  favor  of  the  defendants,  bein^ffl 
the  hands  of  the  SlicrifT,  he  had  in  satisfection  thereof  diacoimted  with 
the  SherilT  a  judgment  which  he^  the  plaintifl^  had  agatoei  hini  mod  eChd^ 
an  exeentimi  for  which  was  then  in  the  hands  of  the  Caroaer»aBd  fte 
tnatual  receipts  had  passed  between  him  and  Sheiifff  and  further,  likait 
the  Sheriff  not  paying  over  the  money  to  the  defendants,   thej  bad  ob» 
tained  a  judgment  therefor  upon  the  official  bond  of  the  Sheriff;  itwvi 
held,that  without  the  assent  of  the  defendants  to  the  settlement  between  dbe 
plaintiff  and  8heril(  these  fects  constitute  no  defebee  against  the  jodg- 
■Mnt  in  &Tor  of  the  defendants^  against  the  plaintiff;  and  diat  the  de* 
fendants  seed  not  answer  whether  the  Sheriff  and  others  agamst  whom 
lie  had  the  judgment,  were  good  and  able  to  pay  the  same,  nor  whether 
an  execution  on  said  judgment  was  in  the  hands  of  the  Coroner,  nor  whe- 
ther the  plaintiff  gsTe  the  Sheriff  a  receipt  for  die  judgment,  nor  whedMf 
tfie  Sheriff  and  bis  sureties  were  able  to  pay  the  judgment  otaiaed  « 
has  official  bond. 

The  plaintiff  ftlledgedy  that  being  indebted  to  the  de- 
fendants^ the  President  and  Directors  of  Ihe  Bank  of 
Newbem,  a  suit  was  instituted  and  judgment  obtained 
against  him  at  February  term  of  the  County  Court  of 
Wayne,  18£8,  for  tlte  sum  of  21040  88  cents;  thatan  exe- 
cution issued  thereon,  and  came  to  the  hands  of  Calvin  i7« 
Blackmantihon  Sheriffof  Wayne  county, who  received  sat- 
isfaction therefor  from  himythe  plaintiff,  and  gave  him  an 
acknowledgement  for  the  sum  of  $51055  13  cents,  which 
was  in  full  thereof,  except  the  costs ;  that  the  whole 
amount  of  the  execution  was  not  paid  in  money,  but  a 
part  thereof  was  satisfied  in  the  following-manner:  One 
Mm  Sneed  had,  before  that  time,  obtained  a  judgment 
against  Blackman^  Stephen  Smith  and  others,  for  the 
sum  of  J51627  70  cents;  that  the. plaintiff  received 
an  assignment  of  part  of  said  judgment,  an  execution 
on  which  was  tlien  in  the  hands  of  the  coroner  of  the 
county  of  Wayne.  That  when  the  execution  against  the 
plaintiff  in  favoi*  of  the  Bank  of  Newbern  came  to  tiie 
hands  of  Blackman,  the  plaintiff,  believing  the  judgment 


against  JRadbRan,  5^i/A  md  otlwrs  to  be  ^rfectly  ^virk»  iSM* 
good,  and  tliat  he  might  legally  di^connt  with  BktAman  ^^^V^il 
the  amonnt  of  his  part  of  SntatPs  judginent^  f  n  satisfiic-    ^^'"^ 
tion  of  the  execution  in  favor  of  the  Bank  of  Newbem,.    Bavk  or 
did  in  good  faith  make  thatarrangement  with  Bbtdtnmn,  ^'^^***^ 
and  after  paying  the  balance  of  tlie  execution  in  money^ 
received  from  him  tlie  receipt  above  mentioned,  and  then 
gave  a  receipt  on  tlie  execution  against  Btadtman  for  the 
amount  thus  discounted* 

The  plaintiff  alleged  further,  that  some  time  after  thitf 
aettletoent  was  made,  the  defendant,  the  Bank  of  New- 
born^ instituted  a  suit  by  scire  fada$  to  revive  the 
Judgment  against  him,  the  plaintiff.  And  al  the  Spring 
Term,  18S3,  of  the  Superior  Court,  obtained  a  judg- 
ment for  the  sum  of  S915  4  cents  it  being  the  balance 
due  aftier,  allowing  certain  payments  made  on  account 
thefeof,  by  Bladcman ;  that  whilst  the  suit  bysdrefluia$ 
iras  pending,  the  President  and  Directors  commenced 
0ult  on  the  official  bond  of  Blademan  against  him  and 
his  sureties,  the  defendants  Rhodes  and  Hapton,  and  ob- 
tained a  judgment  against  them  for  the  debt  doe  said 
President  and  Directors  from  the  plaintiff.  But  tlie 
plaintiff  alleged  that  the  President  and  Directors  of  said 
Bank  colluding^  with  the  other  defendants,  Rhodes  and 
Hopton,  forbore  to  collect  the  money  from  tliem,  they 
being  {lerfectly  able  and  sufficient  to  pay  the  same,  bui 
was  pressing  the  plaintiff  therefor. 

Tlie  prayer  of  the  bill  was  for  an  injunction  to  restrain 
the  defendants,  the  President  and  Directors  of  the  Bank 
of  Newbern,  from  enforcing  the  collection  of  tiie  judg- 
ment on  the  5crf> /acins  against  the  plaintiff,  until  they 
had  first  endeavored  to  obtain  satisfaction  from  Slackmar, 
and  the  otiicr  defendants,  on  the  judgments  against  them; 
or  that  upon  receiving  satisfaction  from  the  plalnljfl^ 
tbey  might  be  compelled  to  assign  to  him  die  last  men^ 
tioned  judgment. 

The  defendants,  the  President  and  Directors  of  the 
Bank  of  Newbern,  admitted  that  the  plaintiff  was  indebt- 
ed to  them,  and  that  tliey  had  instituted  suit  and  obtain* 
ed  judgment  for  the  amount  due  as  stated.  They  alsd 
Vox.  II.  70 


Jm^tML    gflmiftdl  the  Msigniiient  bj  AiAiii  to  the  plaintiff;  of -a 
^'^"^'^^^    part  of  a  Ijuifgmeiit  ^iikh  he  had  preriousljr  obtained  a« 
0»Luta     gg^^t  BladcmoMj  Smith  and  others.    They  admitted  far- 
Baitk  ov    ther,  that  tliey  liad  anderstood  and  believed  it  to  be  tmep 
Kiwanv.  ^j^^  ^^^  plaifft iff  liad  made  some  arrangement  witli  Bleds- 
maMf  by  wltich  Blaekmati  ik>a8  to  take  upon  hioiself  the 
payment  to  ^le  defendants  of  their  jadgment  against  the 
plaintiff,  and  that  Stockman  execated  a  receipt  to  the 
plaintiff  for  the  amount  of  their  judgment,  as  if  it  had 
been  -paid  to  him  as  SIterlff.    But  they  did  not  adoiit  that 
the  plaintiff  in  maVing  (bis  ari*angeaient  with  lilacfaaaa» 
actedfairly  andingood  faith,  underthe  belief  thiUlieha&a 
right  so  to  do,  on  the  'contrary  tliey  stated  it  as  their 
lielief,  that  it  was  a  cunning  and  dislronest  contrivance 
between  tlie  plaintiff  and  Blackman,  to  relieve  the  latter 
from  tlie  pressure  of  8ntad?%  execution  ;  and  also  to  psj 
the  debt  of  tlie  plaintiff  to  the  defendants,  by  throwiag  it 
upon  Bladoman  and  Ihis  sureties^    The  ilefendants  fur* 
ther  stated  tiiat  they  did  not  know  whether  the  plaiotiff 
did  or  did  not  give  any  receipt,  on  account  ot  SneaiFt 
judgment,  in  return  for  the  receipt  given  hj  Bladsman 
for  the  judgment  ag-ainst  tbe  plaintiff  in  (avour  oC  tim 
defSNidants ;  but  if  such  were  tlie  case,  they  submitted  that 
this  interchange  of  receipts  could  affect  tiiem,  tbey  not 
being  cognizantef,  nor  assenting  to  it.-  The  derendants 
further  admitted,that  they  had  instituted  a  suit  by  mrt 
facxM  to  revive  the  judgment  against  the  plaintiff,  and  bad 
obtained  a  judgment  in  the  Su})erior  Court,  on  the  ti-ial 
of  wbich  suit  it  had  been  shown,  that  at  the  tini^  when 
Blackman  executed  tlie  receipt  to  the  plaintiff,   be  had 
not  in  bis  hands  any  writ  of  execution  authorising  him 
to  collect  tlie  money.     They  also  admitted  tliat  pending 
that  suit  tiiey  had  obtained  a  judgment  against  JUacfcauia 
and  the -defendants,  JZ/iodei  and  Hapton,  his  sureties  on 
his  official  bond,  for  the  amount  of  the  same  judgment 
They  denied  all  collusion  with  the  other  defendants,  or 
that  any  agreement,  expressed  or  implied,  existed  be- 
tween them,  further  than  tliatthey  had  directed  their  at- 
torney to  collect  the  money  from  the  plaintiff  before  re- 
aorting  to  the  other  defendants.    They  stated  that  this 


wsa  done  under  a  conscientioas  Ueltef  on  their  pert, that  Xevi^iae*. 
Mk&de$  and  ibfhn  ought  not  to  be  pressed,  if  the  money 
'could  be  got  out  of  the  platntiff-*-tbat  in  point  of  interest 
it  was  immaterial  to  tliem  from  whom  tlie  money  was  re- 
ceived ;  and  they  submitted  upon  tlie  receipt  of  the  amount 
due  them,  to  assign  eltber  of  tlieir  judgments  as  the 
Court  might  direct* 

The  answer  of  the  other  defendants,  Rhoden  and  JBbpUnh 
corresponded  in  all  material  respects  with  that  of  tlie 
President  and  Directors  of  the  Batik  of  Newbern,  on}y 
tliey  stated  (lirtfaer,  that  at  the  time  when  the  judgment 
-was  obtained  on  the  official  bond  of  JNadnnan, 
tliey  were  ignorant  of  the  fact  tliat  ^  hen  Kackman 
gave  the  receipt  to  tlie  plaintifly  lie  had  no  ezeoutios 
in  his  hands  antboiising  him  to  reeeiTO  the  amount  of  tho 
judgment  in  fhTor  of  tlie  other  defendants  against  the 
plaintifl. 

To  these  answers  the  plaintifT  excepted  :  1st,  because 
the  defendants  had  not  answered  and  set  Yortliy  whether 
BtatfcmaUf  Smith  and  others,  against  whom  Suead  hwi 
obtained  judgment,  and  which  judgment  was  in  part  aa* 
signed  to  the  plaintiff,  were  perfectly  solvent  and  good 
and  able  to  pay  that  judgment 

2i]}\  Because  they  had  not  answered  and  set  forth 
whether  Rhodes  and  Bophn,  the  8ui*eties  of  Blackman^ 
against  whom  the  President  and  Dti-ectors  of  the  Bank 
of  Newbern  had  obtained  judgment,  were  perfectly  sol« 
Tent  and  able  to  pay  the  judgment  so  recovered  against 
them. 

Sdly.  Because  they  had  not  answered  and  set  forth, 
whether  an  execution  was  in  the  hands  of  the  Coroner 
of  Wayne  county,  against  JBtocftman,  Smith  and  others 
on  the  judgment  obtained  by  Sncad,  and  which  bad  been 
assigned  to  the  plaintiff. 

4th1y.  Because  they  have  not  answered  and  set  forth, 
whether  the  plaintiff  gave  his  receipt  on  the  execution 
against  BlaekmaUf  Smith  and  otliers,  issued  on  the  judg- 
ment in  favor  of  Snead,  and  which  was  assigned  to  the 
jdaintiff  as  before  mentioned. 


tt9  B^VITT  CAMM  ABOUBD  ABB  mtnWMMVtmm  SM  THS 

Jiiai«,  18M.       BUb  Honor,  Judge  DomrBix^  at  Wayne,  on  the  laak 
S|iring  Circuit,  pro  forma  allowed  the  exoeptions, 
tlie  defendants  appealed. 

Mordecaiy  for  tlie  plaintiflr. 

'  /•  H.  BryaUj  contra. 


Daivibl,  Judge, — ^The  first  exception  to  the 
cy  of  the  defendant's  answers,  must  be  overroled  ;  be- 
canset  whether  Blaekmaih  8milh  and  Qtliers*  were  |poo4 
and  able  to  pay  the  judgment  which  Snead  had  obtained 
tbeoi,  (a  part  of  which  belonged  to  the  plaintiff,)  was  a 
QMitter  quite  immaterial  in  this  case ;  as  it  is  aot  alteg* 
ed  by  the  plaintiff  in  bis  bill,  that  die  Bank  assented  to 
any  arrangement  by  which  its  judgment  against  the 
plaintiff,  should  be  satisfied  out  of  any  portion  of  8nmtM 
jadgment  against  those  persons ;  and  tlie  Sheriff  had  no 
execution  in  bis  hands  at  the  suit  of  tlie  Banln  against 
the  plaintiK 

The  second  exception  must  be  overruled ;  becanse  al- 
though Bteobnukfi,  Rhode$  and  Hopton  may  be  mbh  te 
pay  the  judgment  which  the  Bank  obtained  against 
them,  still  as  no  payment  or  satisfaction  has  actually 
been  made  on  this  judgement,  the  circumstance  of  the 
judgment  having  been  obtained  by  the  Bank  against 
the  Sheriff  and  his  sureties,  is  not,  in  law  or  equity,  a 
satisfaction  or  discharge  of  the  judgment  which  the 
Bank  had  before  obtained  against  the  plaintiff,  although 
the  two  judgments  were  in  fact  for  one  and  the  same 
demand.  The  Bank  had  its  election  to  make  tlie  mo* 
ney  either  out  of  them  or  the  plaintiff;  and  the  election 
the  Bank  proposes  to  make  is  obviously  the  just  and 
equitable  one,  because  the  Shcrifl's  sureties  were  not 
properly  chargeable. 

The  third  exception  must  be  overruled  ;  for  tf  the  fact 
was  that  the  coroner  had  an  execution  in  his  hands  at 
the  instance  of  Snead  against  Blackmanj  Smith  and  oth- 
ers, and  if  at  that  time  the  plaintiff  thought  proper  to 
give  Blackman  a  receipt  for  his,  the  plaintiff's,  part  of 
8nead*8  judgment,  under  an  agreement  with  Blackman 
that  he  would  pay  the  Bank  that  sum,  on  its  execution 


against  tlie  plaintiff,  if  it  had  been  tiien  in  his  Iiandft  as  ^^^  ^^H» 


sheriff;  still  as  no  cadi  was  pud,  such  an  arrangement    ^ 
made  by  tlie  plaintiff  and  the  sheriff,  without  the  assent        v. 
of  the  Bank,  could  in  no  wise  operate  as  a  discharge  of  J?^"*^  ^' 
the  plaintiff  from  his  liability  to  the  Bant:.     The  agree- 
ment of  the  sheriff  could  not  bind  the  Bank*     Nothing      Notklar  but 
hut  the  receipt  of  the  cash,  or  a  levy  by  the  sheriff,  and  the  sheriff  hom 
taking  projferty  sufficient  to  discharge  the  execution  out  ^^    defendant 
of  fhe  possession  of  tiie  present  plaintiff  could  discharge  or  a  levy  upon 

bis  liability.  hi8property,a»d 

takinr  it  out  of 

The  fourth  exce{>tion  must  be  overruled ;  because  the  his  poMHMon, 
biU  does  not  pretend  to  state  that  the  Bank  assented  to  ^tedebtdi!!!?^ 
Uie  trlansaction*  Therefore^  whether  the  plaintiff  gave  plaintiff: 
bis  receipt  to  S/ocfctnan,  for  his  part  of  Snmd*s  judg^ 
nent  against  BlaAmaUf  SmUh  and  othet^,  was  a  thing 
qirite  immatei^ial  to  the  Bank.  It  was  neither  paymont 
or  satisfaction  of  tlie  execution  which  the  Bank  tlien  bad 
against  the  plaintiff.  But  tbo  defendants  in  their  an- 
fwer  do  statet  that  they  do  not  know  whether  the  plain- 
tiff gave  Blackman  any  receipt  for  his  part  of  Sntai^s 
judgment  Their  omitting  to  say  whether  they 
wers  informed  or  believed  that  the  plaintiff  had  given 
such  a  receipt,  in  this  case,  would  have  been  useless,  for 
the  reasons  before  mentioned.  The  answers  state  that 
it  was  proved  on  the  trial,  that  Blackman  did  not  kavo 
the  execution  for  the  Bank  in  his  hands,  at  the  time  he 
and  the  plaintiff  made  the  agreement  We  think  that 
the  order  made  in  the  Superior  Court,  allowing  the 
exceptions  to  tiie  sufficiency  of  the  answer  must  be  re- 
rersed,  and  that  all  the  exceptions  most  be  overruled. 

'  Per  CvuiJiM. — Decree  bei.ow  reversed. 


Jnra»1M4. 

J0MB8  CoOKf  it  aL  £»'rs.  ^  Wiujam  Habkimx. 

Upon  «  beqnctt  to  children,  as  tenants  in  conimen,with  a  postponement  of 
the  di«i«eii,  in  tiie  abeenoe  of  any  direction  to  the  contrary,  the  expeneet 
•f  eaeh  is  m  aeparato  ekaige  open  his  Amk  of  tile  ptolils. 

William  QreeOf  tlie  father  of  tlie  plaintiff^  by  bis  wiJl 
among  oUier  things^  provided  as  follows: 

^^  The  balance^of  my  estate,  both  real  and  pencmal,  I 
<^  ahaolately  order  that  it  sbiUl  be  kept  together  on  my 
**  lands,  under  the  directions  of  my  executors  that  I 
*^  shall  hereafter  name,  and  also  that  It  he  eqnaNy  divided 
*<  between  my  children,  Ebrrietf  Bryan,  and  IFitfwm  A 
*'  Oreen;  tliis  estate  to  be  divided  between  my  three 
^*  children  named,  when  my  daughter  Harriet  arrives  to 
<<the  age  of  twenty-one  years  or  marries;  the  balance 
^*  of  my  estate  to  bo  given  up  to  my  sons  at  the  age  of 
^  twenty  Mine  years." 

This  will  was  not  executed  so  as  to  p^Lsa  the  land  of 
which  the  testator  died  seised. 

The  testator  of  the  defendants  was  appointed  goar- 
to  tlie  infant  legatees,  and  kept  their  negroes  together 
on  tlieir  land,  and  made  the  expenses  for  their  nurture 
and  education,  a  joint  charge  upon  the  profits  as  a  com- 
mon  fund. 

This  bill  was  filed  by  the  plnintiff  for  an  account  of 
his  estate  In  the  hands  of  the  the  guardian,  and  upon  the 
usual  reference,  the  master  charged  the  plaintiff  with  om 
third  of  the  whole  expenses.  He  excepted  to  this  charge, 
and  insisted  that  bis  undivided  third  of  the  profits  should 
be  charged  with  the  expenses  of  his  nurture  and  educa* 
tion  only. 

Other  exceptions  were  taken ;  but  the  above  presented 
tlie  sole  question  in  the  cause. 

FT.  A  Haywood  for  tli6  exceptant. 
Badger  contra. 


Oamoit,  Judge .-^-^^veral  exceptions  have  been  taken  Jwi»  ^^^ 
by  the  plaintiff  to  the  report  of  die  commissionery  but  ^^^^"^^ 
the  couH  understands  from  the  counsel  on  both  sideSf  «. 
that  it  is  not  required  to  pass  upon  any  but  a  part  of  the  ^ok, 
seventh  exception,  because  if  that  be  not  sustainedi  the 
plaintiff  cannot  bring  the  defendant  in  debt;  and  if  it  be 
sustained,  tlie  parties  will  either  settle  all  tlie  other  mat* 
ters  embodied  in  tlie  exceptions,  or  take  an  account  i§ 
ntve.  The  defendant's  testator  had  been  the  guardian  of 
the  three  children  of  fFiUiam  Green  deceased,  and  tlieir 
whole  property  was  derived  from  their  father.  By  a 
will,  not  executed  however  with  the  formalities  necessa« 
ry  in  a  devise  of  lands,  the  testator  after  making  a  pro* 
rision  for  his  wife,  proceeded  as  follows:  [His  Honor 
here  repeated  the  terms  of  the  will  as  above  set  forth.] 
The  guardian  who  had  the  care  of  all  these  infants,  made 
tlie  expenses  of  their  support  and  education  a  joint 
charge  upon  this  property  as  a  common  fund,  and  the 
master  has  followed  the  same  principle  in  taking  the 
account.  The  plaintiff  in  his  seventh  exception  objects 
to  this  as  erroneous,  and  insists  that  his  undivided  third 
part  of  this  fund,  ought  to  have  been  charged  with  tlie 
separate  expenseai  of  his  support  and  education. 

If  we  are  at  liberty  to  indulge  in  coiyectare  as  to  the 
intention  of  the  testator,  we  should  pcrhajis  sanction  the 
inteq>retation  of  the  will  which  was  adopted  by  the 
master.  The  infants  were  to  be  supported  and  schooled 
by  the  income  of  this  property,  and  the  property  itself 
was  afterwards  to  be  divided  between  them.  It  is  not 
an  unreasonable  supposition,  that  the  father  intended,  if 
sickness,  accident,  or  difference  in  their  capacities  for 
receiving  such  instructions  as  would  qualify  them  for 
tlie  business  and  duties  of  life,  should  render  a  lai*ger 
expenditure  necessary  upon  one  than  the  others,  that 
their  portions,  when  entering  on  life,  should  be  never* 
theless  equal.  It  is  usual  for  parents  who  live  to  settle 
their  children,  to  make  such  allotment,  and  it  is  natural 
to  look  for  such  provision  in  the  will  of  him  who  is  taken 
from  them  before  such  duty  is  performed.  Bnt  we  are 
not  permitted  to  indulge  in  conjecture.    If  his  intention 


A 


$SS  B^iiriTY  oAMft  AKorcB  Airtt  nTsumirsii  m  thb 

Jvn^isM.  ean  be  cetlectcd  fhmi  th«  will,  we  are  to  follow  It  out; 

^^^^^^^^   bttt  if  that  gives  no  rule  to  gvide  us  in  this  respect,  we 
^^^      nast  follow  the  rules  of  hw.     Although  tlie  will  cosM 
Co«x.      not  be  operative  to  pass  lands,  if  it  bad  attempted  to  de- 
rise  them,  it  manifests  a  dear  purpose  that  tlse  person- 
al shall  accompanj  the  real  property.     Had  it  been 
operative  as  to  lands,  tlie  tetA  estate,  as  it  is  not  devis- 
ed away  from  hrs  children,  would  have  descended,  as  it 
has  descended  to  them,  on  his  death,  as  tenants  in  co»- 
mon.  There  can  be  no  cpicstton  but  that  under  the  willf 
the  personal  property  became  vested  in  them  in  like 
manner;  that  the  division  only  was  postponed,  and  tbsl 
on  the  death  of  one  before  a  division,  his  interest  woaM 
have  been  transmissible  to  his  representatives.    If  each 
of  the  children  take  an  undivided  tliird  pai*t,btfth  of  the 
real  and  {icrsonal  property,  the  profits  of  each  share  fol* 
low  upon  the  share  itself,  as  its  fmits,  unless  some  other 
disposition  is  made  of  them.    And  if  no  means  were 
provided  for  the  necessary  support  of  the  children,  tiie 
incoaw  of  each  became  applicable  to  thesvpport  of  esc&» 
The  will  is  utterly  silent  as  to  the  proftts  of  tfie  proper- 
ty in  which  they  respectively  obtain  these  undivided 
shares,  and  as  to  the  charges  to  be  imposed  on  them. — 
No  intent,  therefore,  to  make  the  profits  of  the  whole 
property,  a  joint  fund  for  the  ^8up|)ort  of  all  the  ten* 
ants  in  common,  is  expressed*     In  strong  terms  tlie  di« 
vision  of  the  property  is  prohibited,  until  the  eldest^  hj 
marriage  or  arrival  at  the  age  of  tMenty^one,  shall  hate 
occasion  for  the  allotment  of  her  part  in  severalty.    If 
fh>m  this  direction  it  could  be  itf^rred,  as  ifthetmtstor 
had  so  declared,  that  until  thb  di  vision,  the  pn^ts  should 
be  joint,  and  the  charges  on  them  joint,  tlien  we  should 
be  justified  in  giving  effect  to  his  dii*cction  thus  satis* 
factorily  ascertained.     But  we  cannot  draw  tliis  Infet^ 
ence.    He  miglit  for  many  obvious  reasons,  besides  this 
conjectured  purpose,  have  wished  a  division  to  be  iNist* 
poned  until  absolntely  necessary.    He  might,  from  the 
nature  of  the  property,  have  deemed  it  more  fbr  the  is* 
terest  of  each,  that  the  whole  property  should  be  kept 
together,  and  worked  togetlier,  believing  that  thus  the 
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ivhole  receipts  would  be  greater,   the  entire  expendi*  ^^'^^  ^^^ 
tures  lcs«,  and  the  nett  income  of  each  be  thereby  en-  V>^y"V^ 
larged.     We  must  follow  then  the  general  rules  of  law,         *"' 
by  which  the  profits  attend  on  the  shares,  and  the  char-      Coos* 
ges  attach  to  the  profits.     And  we  do  this  with  the  more 
confidence,  as  in  all  the  cases  we  liave  met  with  where 
maintenance  is  decreed  to  children  who  take  an  undi- 
vided  property  by  will,  we  find  that  the  maintenance  of 
each  child  is  deducted  out  of  (he  profits  of  his  share. 

The  court  feels  itself  bound  to  declare  so  much  of  the 
seventh  exception,  as  objects  to  that  part  of  the  report 
which  credits  the  guardian  in  account  with  the  plaintiflT 
with  a  third  part  of  the  expenses  of  the  support  and 
maintenance  of  the  three  wards,  must  be  allowed,  and 
that  tlie  guardian  instead  thereof,  is  to  be  credited  with 
the  separate  expenses  for  the  support  and  education  of 
tlie  plaintiff.  The  parties  will  proceed  to  settle  the 
account  on  this  principle,  or  have  a  new  account  at  the 
option  of  either.  And  for  this  purpose,  and  in  pui*suance 
ef  the  agreement  of  the  parties,  the  court  doth  set  aside 
all  the  residue  of  said  report,  without  an  expression  of 
opinion  on  the  matters  therein  embraced. 

Paa  Curiam.— Excamoir  susTAursD. 

Voi.  11.  71 
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Samuej^  S*  Downey,  and  Ann  A.  Smith, 

Jamei   W.  Smith,    MxrEicE   Smith,  Samuei.  H« 

Smith,  tt  al% 

^  gtttf  uiULceompanied  witli  deliver}',  and  by  an  instrument  not  sealed* 
is  not  valid  {  and  where  a  testator  bequeathed  a  slave  to  his  widow 
for  life,  and  afterwards  to  all  his  children,  and  while  the  slave  was 
in  the.possessiosi  of  the  widow,  some  of  the  children  relinquisbed, 
without  coQsidaration,  and  by  a  writing  not  under  seal,  their  intetvit 
in  the  slave  to  one  of  their  brothers,  it  was  held  tliat  the  iostniment 
passed  nothing. 

An  executor  will  not  be  changed  interest  on  a  small  sum,  too^  Incon- 
siderable for  distiibution,  which  he  6eiia^cfe  keeps  in  hand  for  a 
-general  settlement.  Nor  will  he  be  chaiged  interest  on  m,  large  turn 
TeceiTe<]  after  the  filing  of  a  bill  for  an  account,  when  he  makes  no 
opposition  to  the  account,  and  retains  the  money  to  answer  the  de- 
cree. But  if  an  order  is  made  in  tlie  cause,  autborisiog  him  to  pay 
the  money  into  court,  and  he  neglects  to  do  so,  he  will  be  charged 
"With  interest  upon  it  from  the  time  the  order  was  made, 

Thte  bin  was  filed  in  the  Court  of  Eqiiif  j  for  Gran- 
ville county^  for  an  account  and  distribution  of  the  estato 
of  Samud  Smith  the  elder,   wiiich  he  had  bef\ueathed  to 
Lis  widow  during  her  life,  and  afterwards  to  be  divided 
among  all  his  children.     Satnuel  Smilht  the  elder,  died 
in  the  year  1800,  leaving  ten  cliildren,  all  uf  \Yhoiii»or 
tbeir  representatives, were  cither  pai-tics,  plaintiffs  or  de- 
fendants.    The  defendants  James  fV.  Smith  and  J^au- 
rice  Smiihf  two  of  the  sons  of  the  testator,  were  his  sur* 
viving  executors.    The  widow  died  in   1828.     Among 
the  slaves  bequeathed   to  the   widow,    was  a  woman 
nhmcd  Jimey-     Soon  after  tlie  death  of  their  Hither  and 
during  the  life  of  his  widow,  several  of  the  children  ex- 
ecuted to  their  bi*other  Samuel  tlie  younger,  a  writing, 
which  recited  that  it  was  the  intention  of  their  father  to 
give  that  stave  to  his  son  Samuel,  and  for  the  purpose  of 
fulfilling  that  intention,  they  thereby  '<  relinquish  to  said 
Samud  the  younger,   all  their  claim  and  title  to  said 
slave  ^mry.**    The  writing  was  not  under  seal.     The 
slave  was  then  in  the  possession  of  tho  widow,  and  so 
remained  until  her  death ;  and  in  the  m^an  time  had 
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four  chiMren.     Upon  the  death  at  the  willow,  the  delcii-  Tvn,  1694* 
daiit  Mauricef   as  cxecutoi-  of  his  father,   sold  tlicsc  ne-  ^i^'V^V^ 
groes  as  part  of  liis  estate,  and  in  his  answer  stated  that    ^"^'^ 
he  did  so,  bccacNe  he  was  advised  that  the  writing  was  8xm  etal. 
not  cflfectiial ;   but  he,  and  his  co-executor,  James  W. 
SmWh  averred  that  thej  did  not  mean  to  claim  their 
nbares  of  the  proceeds  of  the  sale»  of  that  fanUly  of  ne* 
groes. 

Upon  the  death  of  the  widow,  in  1828,  the  estate  tin 
be  divided  was  of  the  value  of  nearly  S  8,000,  andtlie 
executor  immediately  distributed  tlie  slaves  of  wtiich  the 
title  was  undisputed,  to  the  value  of  £4,184  SI;  and  at 
that  time  J^Tanrice  received  Troni  his  co-executor,  who 
vesitled  in  Tennessee,  2^90  89  whicli  he  had  in  his  hands 
by  the  permission  of  his  mother,  of  the  principal  money 
collected  on  debta  due  the  testator.  The  i*csidue  of  the 
monies  collected  on  tbyose  debts  bequeatlied  to  the  widow 
for  life,  had  been  used  hjc  her^  and  was  to  be  accounted 
for  by  her  administrator^  with  whom  no  settlement  was 
made,  nor  eonld  be  made».  in  consequence  of  tlie  death  of 
the  executor  of  the  widow,anda  litigation  about  the  pro- 
bate of  his  wilU  At  the  first  term  after  the  filing. of  tliis 
bill,  which  was  in  August  18S1,  the  defendants  Jamei 
W.  Smith  and  Miurice  SniiUi^  executors  of  Samud  Smith 
the  elder,  answered  and  submitted  to  an  account*  Soon 
afterwards,  the  defendant  Miuricc  made  a  settlement 
with  his  motlicr's  administi*ator,and  received  tlie  sum  of 
Si 528  94  cents.  The  plaint ifis  replied  tatlie  answsr 
but  took  no  testimony*  Upon  a  refei*ence  to  the  master^ 
accounts  were  taken  upon  the  answers  and  interrogato- 
ries to  the  parties*  In  the  report  tlie  slave  .^nfy  and 
lier  inci*ea8e  were  estimated  as  part  of  the  estate  to  be  di- 
vided among  all  the  cliildi*en,  and  in  the  account  tlie  de- 
fendant Maurice  SndUif  was  charged  with  interest  on 
the  sums  of  money  whicli  came  into  his  hands  from  the 
time  he  received  them,  though  il  did  not  appear  that  lie 
had  used  the  money,  or  made  any  profit  on  it,  up  to  that 
time*  Upon  the  coming  in  of  the  i*ei)ort,  an  order  was 
made  that  the  defendants  might  pay  into  court  such  um* 
nies  as  tliey  might  admit  to  be  due  tlie  estate^  with- 
out prejudice  to  the  rights  of  any  of  the  parties* 
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^inrB,l834.  The  defendant  Samuel  A  Antf&y  executor  of  Bmmid 
Smiih  the  younger,  excepted  to  tiie  reportf  becauae  by  it  the 
proceeds  of  the  sale  of  jtfmey  and  her  children  were  8ta« 

Bmrtn  ttoL  ted  to  be  a  part  of  the  estate  to  be  divided  among  all 
tiie  children  of  Samud  Smith  the  elder,  and  no  notice 
taken  o^  nor  any  eSTect  given  (as  to  any  of  the  parties,} 
to  the  agreement  or  relinquishment  made  to  bis  testator. 
The  defendant,  .¥i3urtce  AntfA,  excepted  to  the  charges 
of  interest  against  him. 

JDevereux  for  the  plaintiff. 

J^nish  for  Maurice  Smith. 

W.  JS.  Haywood  for  SatMid  H.  Smith. 

Rvniv,  Chief-Justice. — After  stating  the  case  pro- 
ceeded: 

The  exception  of  tlie  defendant  SamuA  H.  SmiUh  ex- 
ecutor of  Samud  Smith  the  younger,  which  raises  the 
question  whether  the  gift  of  the  negro  woman  jSmeg  is 
valid  or  not,  must  be  wholly  overruled.  Tlie  writing  is 
not  under  seal,  and  the  possession  did  not  accompany  it 
The  slave  was  then  and  for  many  yekrs  afterwards  held 
by  the  widow,  and  could  not  be  delivered.  A  gift  is  not 
^fibctual,  unless  it  be  made  by  deed  or  delivery.  As  to 
the  voluntary  confirmation  of  the  release  on  their  part, 
by  the  defendants  Maurice  and  James  W.  they  will  doubt- 
less act  on  it  between  themselves  and  their  brothers  fami- 
ly. But  it  is  not  the  subject  of  judicial  cognizance  in 
tlie  distribution  of  the  estato  by  decree.  The  money  is 
still,  in  law,  the  l>i*operty  of  tliose  to  whom  the  testator 
gave  it. 

To  tlie  charges  of  interest  in  the  account  reported  by 
the  master,  the  defendant  Maurice  has  pot  in  an  excep- 
tion which  we  think  must  be  allowed.  It  could  not  have 
been  the  expectation  or  wish  of  any  of  the  parties,  that 
the  small  sum  of  S290  89  cents  should  be  distributed  a- 
raongst  ten  legatees  before  a  general  settlement ;  and 
the  executor  might  therefore  very  properly  not  offer  it 
As  to  the  larger  sum  received  from  the  mother's  admin- 
istrator, it  stands  upon  a  different  ground.  It  came  to 
tite  defendantNi  hands  pending  this  suit  for  it,  and  it 
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wm  reasonable  that  the  executor  should  keep  It  to  an*  'vs9»  19U, 
swer  the  deci'eee.    He  made  no  resistance  to  tlic  account    _. 
and  lias  excepted  to  no  part  of  the  report  but  the  chai^ges         v. 
of  interest    He  ougUt  not  to  be  charged  interest  on  the  ®""  ^^ 
money  which  he  ought  to  have  kept,  and  as  far  as  ap- 
pears  did  keep,  until  the  rights  of  the  {mrties  could  be  as- 
certained.     It  does  not  appear  upon  what  ground  tlie 
charge  of  JS  J 1  96  cents,  for  interest  on  a  debt  of  William 
Smithf  is  made  by  the  master  against  Maurice  Smilh.^^ 
There  is  no  evidence  relative  to  it,  and  tiierefore  the 
account  must  also  be  corrected  in  tliat  respect. 

After  allowing  the  exception  of  the  defendant  JUdunce^ 
and  reforming  the  report  accordingly,  the  report  and 
account  must  in  all  otiicr  respects  stand  confirmed* 

There  arises  however  ujion  the  making  of  the  decree, 
another  question  upon  the  subject  of  interest,  which  in 
our  opinion,  is  against  the  executor  Maurice*  Upon  the 
coming  in  of  the  report  at  September  term^  18Sd,  an 
order  was  made  that  the  defendants  might  pay  into  court 
such  money  jis  they  might  admit  to  be  due  the  estate, 
and  without  prejudice  to  the  rights  of  any  of  the  par- 
ties as  to  their  shares.  This  defendant  had  then  an  op- 
portunity of  discharging  himself  from  further  responsi- 
bility, and  upon  the  paying  in  of  the  money,  the  court 
might  have  ordered  at  least  a  partial  distribution.  He 
has  not  availed  himself  of  the  leave  granted  to  him,  and 
we  must  presume  that  he  has  retained  the  money,  eitlicr 
for  his  own  use,  or  mo/^^d^,  for  the  pttqiosc  of  depriving 
the  owners  of  the  use  of  it,  and  in.  eitlier  case  it  is  just . 
that  he  should  pay  interest  since  that  time.  The  decree 
will  accordingly  be  that  the  shares  of  each  sliall  carry 
interest  from  September  1832,  until  paid.  Tiie  costs 
had  nearly  all  accrued  before  that  order ;  and  as  no  de- 
fault in  the  executor  prior  to  that  time  appears,  it  is  pro- 
per that  tlie  fund  should  answer  the  costs ;  and  there- 
fore they  must  be  paid  equally  by  all  the  parties  out  of 
their  shares. 

Feb  Curiam. — Overrule  the  exception  of  the  defend- 
ant Samuel  H.  Smitlh  and  sustain  that  of  the  defendant 
Maurice  Smithf  and  decree  according  to  the  iTjiort  of 
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imrK,  t8M.    the  mastoi*  thus  correctedy  a]k)wiiis  interest  on   each  of 
^'^^'^'^^^    tlic  shares  from  September  terra,  1832,  of  the  Sujierior 
Sanmrwii  ^^^^  fyp  Granville,  till  paid  ;  all  the  costs  of  plaintiffiv 
Tsoxrsox.    and  dcfciidanls  to  be  iiaid  equally  by  the  parties  inter- 
ested in  the  estate. 


Jesse  Sanderlin  et  tix.  r.  Damel  Thompson  et  ul. 

Where  ateiUtor  directed  liis  laad  to  be  sold  and  tlie  proceeds  divided 
among  b:s  children^  the  power  being  apparently  .executed*  and  tlie 
purchase  money  paid  to  the  childreiv  they  will  not  be  pemutled  to 
ixcover  in  ejectment,  because  the  vrill  was  not  proved  so  as  to  pus 
t!ie  land. 

But  if  the  purchaser,  after  filing  this  bill  for  relief,  procures  the  will 
to  be  proved,  and  charges  this  &ct  by  a  supplemental  bill  ilie  there- 
by overrules  his  original  equity;  because  having  established  a  legal 
title  in  himself,  he  defeats  tlie  jurisdiction  of  the  court. 

The  bill,  which  was  filed  in  the  Court  of  Equity  fur 
Onslow  county  in  18:37,  charged  that  John  Ttiomps9Uf 
the  first  husband  of  the  feme  plaintiff,  died  in  the  year 
I80O,  having  by  his  will,  which  was  admitted  to  iH'olmto 
upon  the  oath  of  J^athan  MieWf  the  only  subscribing 
witness  thereto,  devised  and  bequeathed  as  follows:— 
*^Item,  I  lend  to  ray  wife  Sarah  Tliompson  all  the  pro- 
•Vperty  that  I  possess,  during  her  life  or  widowhood; 
*' and  if  she  should  marry,  the  property  shall  be  soM 
*^  and  divided  betwixt  my  children  and  the  child  that 
*'8he  is  big  with  now,  and  herself,  &c.''  and  ajipointed 
his  widow  and  JFilliam  Pollock  executors,  w  ho  duly  pro- 
ved the  will — that  the  widow  remained  in  possession  of 
the  land  whereon  the  devisor  lived  at  the  time  of  iiis 
death,  that  being  the  only  land  he  tlien  owued. — 
That  in  1805  slie  intermarried  with  the  plaintiff  Jts$$f 
whereby  the  latter,  in  right  of  his  wife,  became  solo  ex- 
ecutor of  the  will,  Polbck  having  died  before  the  mar- 
riage— that  the  plaintiff,  being  desirous  of  faithfully  dis- 
charging the  trust  devolved  upon  him,  under  the  ad  vice  of 
learned  counsel,  and  under  an  order  of  the  County  Court, 
sold,  on  the  3d  day  of  December,  1805,  at  public  auc- 
tion, the  properly  which  remained  in  the  widow's  pos- 
sessioui  including  the  tract  of  land — that  the  sale  had 
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been  duly  advertised  for  more  tlian  forty  days,  and  when'  Jtf»il8M. 
the  land  was  set  up,  several  persons  bid  for  it,  until  it  ^^"^'^^"^ 
was  finally  struck  off  to  Jacob  WilliamSf  he  being  the  ^  «, 
last  and  highest  bidder,  at  the  price  of  ^£392  17  6,  which  Tiioxfm», 
was  at  that  time  a  fair  and  full  price  for  it — that  tl40 
sale  was  in  all  respects  conducted  fairly — that  J.  Wil'* 
lianis  owned  the  adjoining  laud,  and  was  desirous  of  an*- 
iiexing  this  to  his  otiier  possessions,  and  purchased  for 
his  own  and  solo  use ;  but  that  after  much  importunity 
from  the  feme  plaintiff,  he  agreed  to  let  the  plaintiff  Jesse 
have  the  land  at  the  same  price  he  was  to  give,  and  his 
name  was  substituted  in  the  account  of  sales  for  that  of 
WiUiamSj  which  was  erased — that  no  deeds  of  convey- 
ance were  executed  between  tiie  parties,  as  il  was  be- 
lieved that  the  will  and  account  of  sales  would  be  a  suC« 
ficient  title  for  the  land — that  on  the  £7t!i  day  of  Sep- 
tember, 1808,  the  plaintiff  Jiuse  settled  witli  two  of  the 
defendants,  Charles  Cox  and  Kader  Cox,  who  had  inter- 
married with  two  of  the  daughters  of  John  Thompsouy 
and  paid  over  to  them,  and  took  receipts  for  tlie  respec- 
tive shares  of  their  wives  in  the  estate  of  their  father, 
including  the  proceeds  of  the  tract  of  land — that  o:i  tho 
srth  day  of  July,  1815,  he  made  a  similar  settlement 
with  the  defendant  Daniel  Thompson,  who  had  then  ar- 
rived at  full  age,  and  in  like  manner  paid  him,  and  took 
his  receipt  in  full— that  these  settlements  were  full  and 
fair,  and  were  considered  by  the  parties  as  such,  and  the 
receipts  were  regarded  by  them  as  discharges  for 
their  interest  in  tho  estate,  both  real  and  personal,  of 
the  testator,  and  were  acquiesced  iil  as  such  for  many 
years,  the  defendants  having  had  full  knowledge  of  tlieir 
rights  when  the  settlements  were  made, and  the  receipts 
given — tiiat  believing  himself  to  be  undoubted  owner  of 
the  land,  the  plaintiff  Jie^se  had  laid  out  and  expended 
largo  sums  of  money  in  improving  it,  all  which  was  done 
with  tlie  knowledge  and  acquiescence  of  the  defendants, 
who  lived  in  the  neighborliood,  and  had  never  set  up 
any  claim  to  it  for  the  s|>aco  of  tw^enty  years— that  not- 
withstanding all  this,  the  defendants  had  at  the  Septem- 
ber  term,    1826,   of  Onslow   Superior  Court  of  law, 
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l«««,itU,   broagbt  an  ejectment  for  the  land,  and  at  Septerabor 
^^'''^^"^^    (erni,18d7'«  recovered  a  verdict,  and  had  judgment  there- 
in,        on  ;  that  on  the  trial,  the  plaintiff,  Je48ef  offeree!  in  evi- 
TmxTflov.   j^nj.^^  the  will  of  John  Thompson  aa  a  part  of  his  title, 
hot  it  was  rejected  as  inoperative  to  convey  real  estate^ 
because  there  was  but  one  subscribing  witness  thereto, 
whereby  he  was  remediless  at  law.    The  prayer  of  the 
bill  was  for  an  injunction  to  restrain  the  defendants 
fi^om  enforcing  their  judgment  at  law,  and  for  securing 
and  quieting  the  ])OSsesaion  and  title  of  the  plaintiff;  or 
if  the  title  to  the  land  had  not  passed  in  equity  to  ih« 
plaintiff  under  the  will,  that  her  dower  in  said  land  might 
be  decreed  to  the  plaintiff  Sarah^  and  that  the  defend- 
ants might  account  with  the  plaintiff  for  the  monies  laid 
out  and  expended  in  improving  the  land;  also  for  the  sums 
paid  them  as  parts  of  the  proceeds  of  the  land,  and  for 
such  other  relief  as  the  case  might  require. 

The  answers  of  the  defendants  admitted  the  death  of 
their  father  John  ThompMon,  the  devise  in  his  will,  the 
marriage  of  his  widow  with  the  plaintiff  Jesst,  and  the 
assumption  of  the  executorship  by  him  in  right  oC  his 
wife.     They  also  admitted  the  sale  of  the  land  at  the 
time  mentioned,  but  denied  that  it  was  made  in  pursu^ 
ance  of  learned  legal  advice,  or  in  a  regular  and  fair  man* 
ner,  and  for  a  full  price,  and  insisted  that  WilUams  did 
not  purchase  for  his  own  use,  but  as  the  agent  of,  and  for 
the  benefit  of  the  plaintiff  Jesse.    They  also  denied  tiiit 
their  settlements  with  the  plaintiff  Jesse  were  fair  and 
bona^de,  and  made  with  a  full  knowledge  of  their  rights,, 
but  averred  that  the  platntiff  Je<5tf  had  taken  advantage 
of  their  youth,  and  ignorance  of  the  provisions  of  their 
father's  will,  and  had  imposed  such  terms  ad  he  pleased! 
u|K)n  them — that   soon  after   ascertaining    that   their 
had  not  been  fairly  dealt  by,  they  had  applied  to  counsel 
who  had  informed  them  of  their  rights,  and  they  then 
commenced  the  action  of  ejectment  mentionedin  the  bill. 
They  denied  the  right  of  the  plaintiff  Sarah  to  her  dow- 
er in  the  land,  because  she  had  not  dissented  from  the 
wlU  of  her  deceased  husband. 
After  .the  filing  of  the  answer,  the  case  was  continued 


for  several  terms*  iirhen  in  1831,  the  plaintiffii  by  leave' J^n,  nUi 

of  tlie  court  filed  an  amended  and  supplemental  bill,  in  ^•^"^^'^■^ 

which  tliey  stated  by  way  of  amendment  to  tijeir  origi*  ®*'^|*"* 

sal  bill,  tliat  on  the  £9th  day  of  March,  18£6,  they  had,   Twtamtr 

AS  executor  and  executrix  of  John  Tfionip$on  executed  a 

deed  of  conveyance  to  Jinn  GrahaniywitQ  of  SUphen  Qra^ 

Aam,  and  sole  heir  of  Jacob  IPtUtamj,  for  the  land  pur* 

chased  by  said  Williams,  on  the  3d  of  December,  1805, 

and  that  on  the  dOth  March,   18£6,   SUphen  Oraham 

and  his  wife  •/Inn, conveyed  the  same  in  fee  to  the  plains 

tiff  Jea$c.   The  plaintiffs  also  stated  tliat  since  the  filing 

of  the  original  bill,   they  had  instituted  proceeilingd 

in  the  County  Court  of  Onslow,  to  have  the  will  of  John 

Thompson  established  as  a  uill  to  convey  real  estate^ 

and  after  obtaining  a  verdict  in  their  favor  in  the  Coun* 

ty  Court,    the  issue  had  been  carried   by  appeal  to  the 

8u|»crior  Court,  where,   at  March  term,  1831,  the  said. 

M  ill  Was  establislicd  as  a  will  to  convey  real  estate,  and 

the  proceeding  tliei*ein  being  certified  to  the  County 

Court,  the  will-  was  duly  recorded,  and  thereupon  the 

plaintiflT /STaniA,  who  was  then  the  .sole  surviving  exectt« 

trix  to  said  will,  qualified  thereto,  and  letters  testainen* 

lory  issued  to  her.     The  plaintiffs  alleged  further  that 

by  the  probate  of  the  will  as  a  will  devising  real  estate^ 

and  by  the  qualification  of  said  Surah  as  executrix  tliere* 

to,   her  arts  under  the  same   were  validated,  the  proi* 

bate  having  relation  to  the  death  of  the  testator^  and 

thereby  ratifying  and  confirming  her  prior  acts* 

Answers  were  put  in  to  the  amended  and  supplemental 
bill,  but  it  is  unnecessary  to  state  their  contents,  or  to 
detail  the  testimony  taken  in  tlie  cause,  as  tlie  judgment 
of  the  court  proceeded  upon  the  facts  disclosed  in  the 
pleadings  above  stated* 

Dtverenx  ^  J.  EL  BTt/anf  for  the  plaintiflU 

Badger  contra* 

.  RoxFiir,  Ckief*Justice.«-«As  the  plaintifs  ease  was  aC 
the  filing  of  the  original  bill,  or  rather  as  it  is  therebr 
stated,  and  in  the  subsequent  additions  as  to  facto  exist* 
ing  at  the  ooanoeuGemeiit  of  the  suity  (which  ave  propep* 

Vol.  ir.  n 


^^JU^J^  ly  amendments,)  there  was  doubtless  a  ground  for 
y^^^^  lief  in  i\m  court.    That  case  was,  that  the  will  was  in* 
V.         efficacious  to  pass  the  land,  and  tliat  the  juirties  had 
^'^^■•*'^''  dealt  with  each  oflier  under  a  coiftrary  belief ;  tliat  the 
plaintiiTsliad  made  a  deed  to  flie  lieir  of  Winianu  who 
had  re-conveyed  to  Santlerliiij  ami  that  the  latter  Imd  ac» 
counted  with  the  defendants  and  tlie  otiiertsliildren  for 
tiicir  respective  sliares  of  the  ]nMce  or  the  land,  as  well  as 
for  the  otirer  picrts  of  the  estate,  and  had  been  in  posses- 
sion of  tlie  land  and  rm]>rov€d  it,  bolievinghehadagood 
title,  in  which  the  defendants  acquiesced. 

The  relief  sought  is,  primarily,  to  be  confirmed  in  the 

legal  title  by  a  conveyance  fnim  those  to  whom  payment 

had  been  thus  made,  and  to  be  quieted  in  tlie  jiossession 

by  an  rnjunction  against  execution  on  tho  judgment  at 

law ;  or  if  that  cannot  be,  tiiat  dower  may  be  assigned 

to  tiie  wife,  the  real  estate  being  undisposed  of;  and  that 

an  account  may  be  taken  of  the  improTementSy  and  of 

the  whole  estate,  and  a  decree  that  tite  defendants  shall 

refund  whatever  it  may  be  found  they  have  been  over^ 

paid  in  respect  t»f  the  land,  to  be  raised  out  of  Uie  land^ 

and  for  an  injuncticm  in  the  mean  time. 

TIm  ctM  of     The  claim  for  dower,  it  is  true,    is  not  sustainable ; 

•«i(aiii«>«S44)  ss  i^  ^s  ^^^  settled, in  Cravtn  v.  Crarea,  that  a  widow  for 

ggwr»dmdfol-  whom  any  provision  is  made  in  the  will,  is  not  dowable 

unless  she  dissent 

But  certainly  there  ought  in  such  a  casot  supposing  it 
true,  to  be  a  decree  for  a  conveyance  from  the  heirs,  they 
having  received  the  price  of  the  land.  It  would  amount 
to  a  sale  by  tliem,  and  ought  to  be  specifically  executed. 
But  it  would  be  open  to  all  the  equity  upon  which  de* 
fondants  may  resist  that  relief;  as  that  the  price  was  in- 
adequate, or  that  they  wei-e  mistaken  in  their  rights.  But 
in  this  case  even  a  wider  field  of  objection  would  be  open 
to  them,  an  no  express  sale,  tliat  Is,  by  a  particular  con- 
tract with  that  view,  is  alleged  ;  but  only  one  implied 
fkt>m  the  payments.  As  to  that,  the  case  is,  that  all  th0 
parties  had  tlie  idea,  that  tlie  sale  already  made  was  tu- 
Ud.  This  would  impose  on  the  plaintiffs  tlie  burden  of 
erpving,  at  least,  that  it  was  a  fair  sale  for  an  adequate 
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price,  that  FFUKrims^  was  a  real  purchaser,  and  him.  Ii7iri,tfM.i 
self  airtistHuted  in  hi»  place  by  a  subsequent  and  inde- 
pendent agreement,  or  tlial  the  children  were  fully  in- 
formed of  the  real  facts, and  with  that  knowfedgc  receiv-  -TioMrioK 
ed  the  money  u|><hi  a  settlement,  in  which  the  land  was 
include<1.  Upon  these  points  there  is  evidence^  which  it 
is  not  ne<?essary  to  investigate  minutely,  as  tiie  decree 
m-ill  not  turn  on  it.  Upon  its  examination  rt  is  indeed 
far  from  satisfactory.  It  does  not  appear  that  any  ac- 
count in  detail  was  rcnckred  or  settled  ;  but  round  sums 
wore  paid  to  the  children,  as  tliey  respectively  came  t» 
Hgc,  and  receipts  taken,  in  which  there*  is  no  notice  of 
Hie  lands  specifically  ;  and  there  is  no  other  direct  proof 
that  it  was  included.  The  probability  also,  that  fPt/- 
itamj  purchased  upon  a  previous  agreement  that  the 
ptaintiflT  should  have  the  land,  is  so  strong  as  to  amount 
fttmost  to  a  certainty.  There  is  no  evidence  that  the 
irfnintrflTcommnnicatefl  ttiat  fact  to  the  defendantSyor  that 
llicy  knew  it.  Indeed  tlie  biH  affirms  the  contrary  to  be 
true,  and  that  WWiams^  did  not  buy  for  the  plaintifT,  but 
for  himself.  But  as  the  decree  witt  net  declare  these 
fiiicts  to  be  either  way,  as  we  do  not  proceed  on  them, 
ftnd  do  not  wisk  to  conclude  the  parties  upon  them  in  any 
future  litigation  wlach  may  involve  them,  the  examina- 
ti«m  of  the  evidence  will  not  be  further  prosecuted. 

It  is  plain  that  the  material  equity  oftliis  case  arises 
ii]H>n  the  facts  that  the  will  did  not  confer  a  power  to  sell, 
and  that  the  parties  labored  under  a  mistake  upon  that 
point — they  thinking  that  it  did,  and  ti-eattng  tlie  plaintiff 
as  tlie  owner.  This  equity  would  entitle  the  plarntiff  to 
original  relief,  as  an  intrinsic  equity  of  tbc  case,  inde- 
pendent of  any  proceedings  at  law.  It  reste  upon  tlie 
inability  of  a  court  of  law  to  do  htm  right,  because  bis 
title  is  not  a  legal  one.  The  judgment  at  law^  and  its 
mere  l^al  injustice,  does  not  create  the  equity  of  tin 
ease.  Relief  against  the  judgment  is  tlierefore  merely 
collateral  to  the  general  relief  to  which  the  plaintiff  is 
otherwise  entitled ;  and  is  founded  upon  its  being  against 
conscience  in  the  persons  who  have  received  the  price  ef 
the  li^nd,  as  being  effectually  sold  under  the  power,  to 


1<M»  tak»  ad?«ntege  oTtbe  want  of  it  and  to  inisl  on  the  W» 
gal  title  which  they  have,  because  thej  hap]ien  also  to 
be  the  heirs  of  the  testator^  and  so  to  insist  in  a  court 
of  law,  where  the  present  plaintiffs  conld  make  no  ns 
sistance* 

It  seems  to  tlie  coart,  for  these  reasons,  that  tlie  new 
matter  charged  in  the  supplemental  bill  overi*uIes  the 
whole  of  this  equity.    It  charges  that  pending  the  saii, 
tlie  will  has  been  pi*oved  as  a  will  to  pass  real  estaiey 
and  that  the  power  created  therein  is  valid,  and  infers 
that  the  probate  relates  back,  and  that  the  former  sale 
is  confirmed  thereby,  and  tliat  Sanderlin  has  now  t\ie 
legal  title.     Supposing  that  sale  a  fair  one  to  fFilliaBt$9 
we  see  no  reason  to  question  the  correctness  of  those 
positions,  either  as  the  rules  of  equity  or  law.    But  ad* 
mitting  tliat  the  sale  to  fFiUimns  was  only  colon  rable^ 
and  therefore  that  the  persons  to  take  benefit  under  the 
power  might  imi^eacb  it  in  this  court,  there  is  nevertbe^ 
Jess,  mi  jurisdiction  here  to  entertain  a  bill  of  tlie  present 
plaintiffs  in  resjiect  of  it,  in  ^liich  they  allege  that  the 
power  has  been  duly  executed,  and  that  under  it  one  of 
tkem  has  the  legiil  title.     For  the  present,  the  case  in 
considered  upon  its  intrinsic  equity,  unaffected  by  the 
Judgment  at  law  which,  in  the  sequel,  will  not  be  for^ 
gotten. 
Thm  fa  no      Jt  is  true,  that  notwithstanding  tlie  power,  the  des- 
Se^gnntee^^^a  ^^^^  ^^^  ''^^  brokcii,and  the  legal  title  was  in  the  heirSk 
power,  nor  of  a  jjyt  ^  power  is  not  an  equity  arising  out  of  ihe  estate  of 

puicbaMT    under  «  w 

him,  against  the  the  heir,  but  is  itself  a  legal  authority  over  that  estate, 
heir,  to  supply  a  whereby,  when  executed,  it  mav  be  divested  and  vested 

drfeot  m  the  ere-  .  .^        .     i_    ■  ■  ■        .     1  .      . 

ation  of  the  pow.  ^u  another  to  hold  as  under  the  instrument  which  created 
AerwUM  Mtothe  ^®  po^«f»     Tliei-e  is  no  equity,  therefore,  between  tlie 
pvrchaaer,  upon  grantee  of  a  power,  or  the  |HTson  in  whose  favor  it  has 
Luoo^^iL  **^  '^^^  executed,  (supposing  it  not  to  be  defectively  execu- 
ted,) and  the  heir.  The  grantee  of  the  power  has,  to  the 
extent  of  it,  an  absolute  control  over  the  estate  at  law, 
without  the  aid  of  this  court,  and  therefore  cannot  ask 
such  aid.    He  may,  as  betwecii  himself  and  those  for 
wkose  benefit  it  was  created,  in  a  case  of  doubtfiil  con* 
^traction,  apply  for  directions ;  but  against  the  heir  by 


lAmmtHtf  and  lui  0acli«  tliere  U  no  reK^f  to  be  given  .^-«-  ^"^^  i^^* 
There  cannot  be  a  bill  by  the  grantee,  where  the  power  ^-^*V*Ki^ 
is  clear  in  its  terms,  merely  for  a  decree  to  sell,  and  to  ***•■•"• 


bind  the  heir  beforehand,  except  so  far  as  it  may  be  ne*  Ti 
cessary  to  establish  the  will,  which  contains  the  power; 
which  is  not  one  of  the  T^bjccts  here*  The  will  and  powers 
being  established,  the  heir  does  not  join  in  tiie  sale.  Nor 
after  a  sale  and  conveyance  can  there  be  a  bill  to  conRm 
tlie  sale,  and  declare  the  conveyance  valid*  llie  plaintif 
cannot  state  a  case,  involving  those  facts,  which  can  have 
equity;  for  they  turn  evpry  question  and  right  as  against 
the  heir,  into  a  legal  one*  There  arc  rases  in  which  it 
is  laid  down  that  there  is  a  jurisdiction  in  equity,  upon 
the  bill  of  the  owner  of  a  legal  estate  in  possession,  to 
decree  a  deed,  made  or  kept  on  foot  by  fraud,  and  under 
which  another  claims  the  legal  title,  to  be  delivered  up 
to  be  cancelled*  Lord  ThurlaWf  indeed,  fliought  that  all 
that  could  be  done  was  to  perpetuate  tlie  testimony*  But 
JLord  Bldan  ventured  to  say  that  he  would  give  relief 
upon  the  principle  of  quia  timeU  because  the  deetl  was 
apparently  a  legal  title,  by  ^hich  the  poa^essor  might 
be  harrasscd  at  law,  and  by  the  death  of  witnesses  hie 
title  be  defeated,  though  in  truth  tlie  better  one.  But 
tills  can  never  be  applied  to  a  claim  as  heir,  for  tliere 
cannot  be  a  fraud  in  the  fact  that  he  is  heir* 

As  little  gt*ound  fur  relief  is  there  against  tlie  defend-     One  who  hm 
ants,  regarding  them  as  the  persons  beneficinlly  inten^  nij'^ntldn*^ 
ested  under  the  power,  as  well  as  being  the  heirs*--*- uu  to  hat*  an 
There  is  no  case  in  which  it  has  been  decideil  or  said,  thai  ^^  ^  ^" 
one,  having  or  claiming  to  have  the  legaltitie^  can  comp  dedandimfooiid. 
here  to  have   it  declared  that  another,   who  unjustly 
claims  an  equity  arising  out  of  that  estate,  has  not  such 
an  equity*     >Vl)at  comes  nighcst  to  it  is  a  bill  to  fore» 
close.    But  that  is  essentially  difiercnt*   The  mortgagee 
admits  the  equity  of  redemption  to  be  a  just  right  of  the 
lAortgagor,  and  submits  that  he  may  have  the  benefit  of 
it:    Only  he  insists  that  he  should  not  always  have  it, 
and  prays  that  he  should  exercise  it  in  a  reasonable  time, 
or  thereafter  lose  it    But  although,  after  twenty  y9ar% 
a  mortgagee  may  rejy  upon  the  time  as  a  bar  te  the 
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l»»t,  MM.   mortgagor's  own  bfll  fWr  rcdcmptinti,  there  is  no  prrco- 

J^*^^^^^**'    cedent  of  a  bill  bv  tlie  mortgagor  liinHeJf,  to  havo  that 

«^  timo  doclarcd  a  bar.    The  bar  to  an  equity  is  a  derence 

Tmvfffl^au    to  a  bill  to  enfiwTe  it;  but  ran  never  make  a  case  for  a 

rfecpee  mei-ely  to  restrain  the  fiitura  assertion  of  it. 

The  questions  upon  the  fairness  of  the  traTtsactionSy 
vpon  which  depends  the  validity  of  tlte  plaint! fT's  title 
fn  equity*  sup|Kistng  it  valid  at  law,  can  therefore  only 
he  investigated  when  it  shall  be  iin|>eftched  in  equity,  by 
the  persons  interested  under  the  power.  The  pcrsoM 
having  the  legal  title  cannot  repel  that  right  to  impeach 
H  by  establishing  its  fairness  now,  while  the  otiicr  par- 
ty does  not  aHege  its  fairness  in  tins  court,  but  is  aa* 
aerttng,  at  law,  its  legal  invalidity. 

Nor  can  the  questions  upon  the  validity  of  the  tegid 
title  be  drawn  into  this  court,upon  any  idea  that  any  thing 
win  be  deemed  an  execution  of  it  here,  which  ia  not  so 
at  law,  or  that  that  the  facts  necessary  to  its  validity 
can  be  better  established  here  than  at  law.  It  roay  be 
doubted,  indeed,  whether  a  cotti*t  of  law  would  not  be 
obliged  to  regard  that  as  a  good  execvtion,  wbieb  tliia 
court  would  not.  For  instance,  if  it  be  the  fact  that  Wit* 
Hams  purchased  for  the  plaintifT,  undoubtedly  this  court 
would  set  the  whole  aside,  unless  tlie  acts  or  acquics- 
cence  of  the  parties  have  since  confirmed  it  But  it  is 
by  no  means  certain  that  at  law  they  could  look  beyond 
the  deeds ;  for  the  question  is  upon  their  effect  upon  tlte 
legal  title  of  the  heir,  and  it  does  not  follow  that  he 
could  take  advantage  of  a  fraud  on  the  parties  for  whose 
benefit  the  power  was  conferred.  Lord  Coke  says  in- 
deed,  that  if  a  power  to  sell  be  given  to  two  executors^ 
and  one  renounce,  he  cannot  buy  from  his  compamon,bttt 
the  'deed  is  void.  This  is  upon  the  apparent  fraud,or  dan- 
ger of  fraud,and  the  whole  appears  on  the  face  of  the  title. 
Whether  the  enquiry  could  be  carried  further  may  beques* 
tioned.  Butif  itconid,  itmust  depend  at  law,  upon  precise- 
ly the  same  facts  on  which  its  validity,  as  a  legal  exec- 
ution of  the  power,  would  be  decided  here  as  against  the 
heir.  There  is  therefore  nothing  in  ttie  case  to  call  tbi  s 
court  iuto  action,  unless  it  be  the  judgment  at  law,  and 
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tke  iitat©  of  the  evidence  on  which  the  vciilict  was  ron-  '«'»«t  *«•*» 
dered ;  for  the  conveyances  do  apparently  duly  execute  ^^^'^^'^ 
the  power,  \ihich  is  a  clear  and  explicit  one  to  tiio  exe*         «. 
catoi*8,  to  sell  upon  the  marriage  of  the  widow;  and  the  Thomwo*. 
plaintiff  has,  upon  tlic  showing  of  his  supplemental  bill» 
the  legal  title. 

What  effect  can  the  judgment,  and  the  circumstances 
under  wliich  the  verdict  was  obtained,  have?  For  the 
plaintiff  it  is  contended  that  at  the  trial  he  had  not  the 
legal  title,  though  it  turns  out  that  he  was  then  entitled 
to  it,  and  tliat  he  has  since  got  it ;  each  of  which  cir* 
cumstances  gives  him  an  equity,  because  the  first  made 
It  unconscientious  in  the  other  party  to  sue  at  law,  and 
at  all  events,  the  last  makes  it  so  to  take  out  execution 
on  the  judgment,  since  the  title  on  which  it  was  given 
is  now  divested. 

It  has  already  been  remarked  that  the  primary  ob* 

ject  of  the  first  bill  was  to  obtain  the  legal  title,  upon 

the  supposition  that  the  will  gave  no  means  of  getting 

it ;  and  that,  if  obtained,  was  the  sole  object  of  that 

bill,  except  for  an  Injunction  as  consequential  to  tlM 

principal  relief.     All  the  other  relief  sought  is  only  in 

the  alternative  of  not  obtaining  that    The  case  now  i% 

that  the  plaintiff  has  that  title,  and  that  the  mistake 

consisted  in  supposing  that  the  |>ower  was  not  well  raiaed« 

If  he  was  entitled  to  it  fi*om  the  plaintiffs  at  law,  or  if 

they  could  have  prevented  him,and  did  prevent  him  from 

getting  it,  and  by  those  means  excluded  him  from  his  de« 

fence,  then  they  did  act  against  conscience»  and  ths 

plaintiff  ought  to  be  relieved.     Such  the  argument  an* 

•umes  to  be  the  case— but  tlie  assumption  is  against  the 

truth.     The  plaintiff  had  no  right  to  call  on  the  preaent 

defendants  for  tlie  legal  title.    He  had  it  potentially  in 

himself,  and  culpably  or  ignorantly  neglected  to  executn 

It    It  has  been  sliewn,  that  before  being  sued  at  law^ 

be  could  not  have  framed  a  bill,  stating  Umself  to  bavt 

a  valid  power,  or  an  executed  title  under  such  a  power, 

on  which  any  relief  could  be  decreed  against  tbe  betr» 

because  the  plaintiff  could  relieve  himself.    By  the  same 

means  he  could  have  effectually  defended 
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iwi*  1094.  the  suit  of  the  heir.  It  in  liis  own  folly  that  ho  did  not. 
^"^^'''^^^^  It  19  not  against  conscience  in  the  heir  to  enter  and 
tASBuuv  ij^i^^  jIj^  profits  nntil  a  sale,  as  they  are  liis  right  at 
Tmxtmv*  law ;  and  licre  the  same  persons  wei*e  entitled  both  as 
heirs»  and  as  those  among  whom  the  proceeds  of  a  sale 
were  to  be  divided*  It  would  only  be  iniquitous  tn  them 
If  they  had  received  those  proceeds,  and  intercepted  the 
legal  title,  which,  in  the  actually  existing  case,  they  did 
not,  and  could  not  do.  The  only  thing  which  could  affect 
tlie  conscience  of  tlie  plaintiffs  at  law,  would  be  that  tliey 
were  seeking  to  recover  against  one  to  whom  they  ought 
to  convey  the  legal  title,  and  who  could  not  get  it  but 
from  them.  If  he  had  it,  there  is  no  equity  to  prevent 
one  legal  claimant  contesting  the  like  claim  of  another, 
nor  after  a  trial  at  law,  to  enable  the  latter  to  re-exam« 
ine  the  case.  If  he  had  it  not,  but  had  a  right  to  claim 
it  from  a  third  ]>erson,  the  same  principle  applies.  There 
can  be  no  equity  between  peraons,  between  whom  there 
is  no  privity. 

It  is  not  conceded,  that  the  present  plaintiffs  hnd  not 
the  legal  title,  at  the  trial  of  the  ejectment.  U  ia  sup* 
posed  they  bad  not,  because  the  will  liad  not  then  been 
proved  as  a  will  of  lands,  and  prima  fade  it  was  not,  as 
tt  had  but  one  witness.  This  takes  for  granted  that  it 
could  not  have  been  proved  on  the  ejectment.  This  pro-* 
position  is  not  admitted,  though  it  is  not  needful  in  this 
ease  to  dispute,or  to  determine  it.  If  it  might  ha%e  been 
then  proved,  it  was  entirely  the  fault  of  the  party  not  to 
offer  the  proof,  or  the  mei*e  error  in  law  of  the  court  to 
reject  it ;  and  in  neither  case  can  this  court  help  tlie 
party.  But  admitting  that  it  was  not  evidence  at  law 
in  that  state,  the  subsequent  probate  establishes,  against 
the  pi*esent  plaintiffs,  that  it  was  a  good  will,  and  the 
pawer  over  the  real  estate  valid.  These  faetn  then  ex- 
filed,  and  there  ia  no  allegation  in  the  bill  that  the  |Mir- 
ties  were  tlien  ignorant  either  of  the  facts,  or  the  evi* 
dence  of  them.  Can  tins  court,  in  such  ease,  grant  a 
new  trial  here,  either  u|ion  the  ground  that  the  plaintifla 
at  law  ought  not  to  have  got  their  verdfct,  or  tliat  they 
ought  not  now  to  proceed  on  it,  as  their  title  iir  now  gone? 
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In  the  last  point  of  view,  the  verdict  is  regarded  ta  be-  J^«t  ^^•^ 
ing  rightrol  at  the  time.  If  the  title  is  aince  V-^'V^^^ 
divested,  and  vested  in  the  present  plaintiffs,  their  ^  ^^ 
remedy  is  in  a  new  action  at  law  upon  tiicir  title.  In  Thohwob 
the  former  we  think  the  rule  is  settled,  that  this  court 
does  not  interfere  with  a  verdict  in  any  action,and  again 
hear  the  matter  upon  its  merits,  or  order  a  new  action 
or  issue  to  be  tried  at  law,  unless  the  matter  which  the 
party  now  shews,  was  not  a  defence  at  law,  or  unless  he 
was  prevented  from  shewing  it  by  the  fraud  of  the  oppo- 
site jiarty  on  the  trial,  or  by  mistake  or  accident,  amount-  ' 
ing  to  surprise.  Whenever  a  legal  title  will  be  relieved 
against  in  equity,  upon  one  of  its  own  peculiar  princi- 
pies,  of  course  an  injunction  will  be  granted  to  stop 
proceedings  at  law  upon  such  title.  But  when  the  relief 
is  sought  upon  the  ground  merely  that  the  party  has  lost 
his  defence  at  law  by  any  of  the  above  means,  it  is 
granted  solely  because  the  court  of  law  would,  accord« 
ing  to  its  forms  of  proceeding,  be  unable  to  redress  the 
injury,  and  thus  be  made  the  instrument  of  doing  injus- 
tice. In  ordinary  actions,tliis  is  the  consequence  of  their 
conclusiveness  at  law.  W  hetlier  the  principle  extends  to 
the  action  of  ejectment,  may  therefore  be  questioned,  be- 
cause that  is  not  conclusive,  and  the  applicant  here  can, 
by  completing  his  evidence,  do  himself  justice  at  law.^* 
Besides^  it  is  probable  that  the  only  decree  would  be^ 
to  stay  execution  until  another  ejectment  could  be  tried; 
for  a  court  of  equity  has  no  right  to  ilraw  to  itself  the 
determination  of  pure  questions  of  law,  which  can  be 
tried  in  the  appropriate  tribunals.  If  that  be  so,  the  on- 
ly operation  of  the  injunction  would  be  as  to  the  costs  of 
the  first  trial ;  for  which  alone  a  bill  will  not,  I  believe^ 
lie  in  any  case,  and  especially  to  charge  heirs,  who  have 
not  been  personally  in  fault.  But  however  these  points 
may  be,  there  would  be  no  ground  for  this  injunction, 
were  the  action  one  in  which  the  judgment  is  conclusive; 
because  it  was  in  the  power  of  the  parties  claiming  un- 
der the  power,  either  to  prove  the  will  on  the  trial,  or, 
at  all  events  before  it  They  had  the  means  of  making 
it  evidence ;  and  they  must  abide  the  consequences  of 
Voi.  II.                        73 
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JinrM884.    iH^leding  to  do  it     The  bill  and  supplemental  bill 
miisty  therefore,  we  think,  be  dismissed  with  costs. 

Per  Curiam. «<-D£cb£B  accord iNai.T« 


Robert  Marsh^  Ey?u  of  M11.B8  Scabbobo, 

NaNCT  ScABBOBOy  tt  ol. 

An  executor  who  pays  legacies  ▼olantarUy,  without  taking  a  Tefon^ng 
bond,  has  no  equity  against  the  legatees  to  compel  them  to  rclond,  unkas 
the  debts  for  which  the  assets  are  deficient,  are  such  as  the  executor  had 
no  notice  o^  when  he  paid  the  legacies,  or  unless  some  caanalty  has 
destroyed  or  impaired  the  value  of  the  assets  retained  to  pay  tbera. 

The  plaintiff  alleged  that  soon  after  he  proved  the  will 
of  his  testator,  he  understood  and  believed  that  tlie  debts 
due  fi*om  the  estate  were  few  and  of  small  amount,  and 
that  the  assets  not  bequeathed  in  specific  legacies,  were 
amply  sufficient  for  their  discharge — that  under  this  im- 
pression lie  delivered  over  to  the  legatees  their  respect- 
ive legacies,  without  taking  anj  i*efunding  bonds  from 
them — that  he  afterwards  proceeded  in  administering 
tiie  residue  of  the  estate,  and  that  debts  to  an  amount 
larger  titan  the  assets  in  his  hands,  had  been  presented, 
and  in  paying  them  he  had  been  compelled  to  advance 
his  own  funds.  For  the  amount  thus  advanced,  he  pray* 
ed  to  be  reimbursed  by  the  defendants,  who  were  the 

specific  legatees. 

The  defendants  denied  that  the  plaintiff  had  exhaust- 
ed the  assets  in  his  hands,  objected  tliat  lie  had  not  pur- 
sued the  directions  ef  the  acts  of  the  Grencral  Assembly, 
iu  relation  to  executors  and  administrators,  insisted  that 
he  should  bo  held  to  strict  proof  of  the  allegations  of  his 
bill,  and  claimed  the  benefit  of  every  legal  objection  to 
his  recovery. 

The  plaintiff  filed  with  his  bill  a  copy  of  the  invento- 
ry and  account  of  sales  of  the  estate  of  his  testator, 
which  he  had  returned  to  the  County  Court,  and  also  a 
schedule  of  the  debts  paid  by  him  in  the  course  of  admin- 
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mitiistrAtion .    No  testimony  was  taken  by  either  party,  '^^^*>  ^^^» 
and  the  cause  was  heard  upon  the  bill|  answers,  and  ex*     i^i^^j^ 
hiblts. 

J>nash  for  tlie  pTaintiflT. 

IF.  H.  Haywood  ^  Waddell  for  the  defendants. 

Gaston,  Judge. — ^The  plaintiflP  has  not  made  out  a 
case  which,  according  to  the  rules  of  this  court,  entitles 
htm  to  relief.    When  an  executor  has  voluntarily  paid 
legacies,  ho  is  net  in  general  permitted  to  institute  pro- 
ceedings against  the  legatees  to  refund.     As  it  is  his 
folly  to  make  such  payments  before  the  amount  of  the 
estate  can  be  ascertained^  or  his  negligence  in  not  ac« 
quainting  himself  with  its  amount,  when  that  informa- 
tion may  be  obtained,  neither  of  these  grounds  will  en- 
title him  ta  tlie  interference  of  this  court,  and  for  that 
purpose,  subject  the  legatees  to  the  inconvenience  of  an 
account  of  tlie  administration  of  the  assets.    There  are 
certainly,  however,  excepted  cases,  in  wliich  the  execu- 
tor can  demand  this  relict      If  debts  be  afterwards 
made  to  appear,  of  which  debts  thei'e  was  no  notice  when 
the  legacies  were  paid ;  or  if  any  casufiUty  which  could 
not  have  been  reasonably  anticipated,  has,,  without  fault 
or  negligence  in  tlie  executor,  destroyed  wliat  was  kept 
for  the  payment  of  the  debts— these  matters  arising 
subsequently  to  his  settlement  with  the  legatees,  may 
give  him  an  equity  to  call  on  them  to  refund  what  he 
needs  for  the  satisfaction  of  creditors.     But  then  tlic 
matters  constituting  tliis  equity  must  be  distinctly  set 
forth  in  his  bill,  for  obvious  i^easons.     One  is,  to  shew 
the  right  of  the  plaintiff  to  have  what  he  asks  of  the  coui*t; 
and  anotlier  is  to  enable  the  defendants  to  put  in  issue 
the  matters  upon  which  that  right  depends.   Tlie  bill  in 
that  case  is  wholly  insufficient     It  sets  forth  %iO  accideni 
which  has  destroyed  tlie  estate,  or  impaired  the  value 
of  the  assets,  and  it  does  not  charge  what  debts,  if  any, 
have  been  demanded  since  tlie  payment  of  the  legacies, 
of  which  the  executor  then  had  no  notice.    Had  the  bill, 
liowever  been  sufficient,  no  relief  could  be  given,  unless 
its  material  allegations  were  either  admitted  or  proved* 


Wasb 
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M^iSM.  Hei-e  the  statement  In  the  bilU  vaga®  es  it  is,  that  Hm 
amount  of  debts  exceeded  the  assets  r^»ined  hj  the  ex- 
ecutor, is  wholly  denied ;  the  presamption  of  the  law  ia 
Wabb*     against  it;  and  there  is  no  evidence  of  any  sort  to  sap- 
port  the  allegation,  or  to  contradict  the  pi*esumptioa. 
The  bill  must  be  dismissed,  and  at  the  costs  oF  the 
'        plaintiff.    As  it  is  possible,  however,  that  the  plaintiff 
may  have  rights  which  can  be  shown  on  a  proper  bill, 
this  dismission  is  directed  to  be  made  witliout  prejudice. 

Per  Cubiam. — Bux  Dismissbh. 


Mart  Ward  v.  Sbth  Ward,  ei  al. 

In  Mitts  by  married  woimb,  a  procMn  amy  is  neceasaiy  not  <mly  to  se- 
cure the  coBts,  but  when  her  huaband  is  a  defendant,  to  inteipose  a 
miitable  adviser  {  and  this  rule  is  not  dispensed  with,  even  where  the 
wift  sues  inysTfiui  pauperU* 

The  plaintiff  being  entitled  to  a  separate  estate  under 
a  marriage  settlement,  filed  her  bill,  by  permission  of 
the  court,  in  forma  pauperU  against  her  husband  Seih 
Ward,  Henry  G.  Montfordf  the  trustee,  ^nd  Edward  Wil-- 
UaniMf  which  last  named  defendant  was  charged  with  ha- 
ying in  his  possession,  claiming  as  his  own,  some  of 
the  property  belonging  to  the  plaintiff  under  the  mar- 
riage settlement,  he  having  notice  of  the  plaintiff^s  title, 
at  the  time  he  purchased  it* 

The  prayer  of  the  bill  was  to  have  an  account  taken 
of  the  estate  under  the  settlement,  and  that  the  present 
trustee  might  be  removed  and  another  appointed,  and 
that  the  trust  fund  be  secured.  The  defendant  WtUiatns 
demurred  and  for  cause  of  demurrer,  among  others  es* 
pecially  assigned  this,  that  the  plaintiff  is  a  feme  covert 
and  has  no  right  to  sue  alone. 

On  the  last  circuit,  at  Onslow,  his  Honor  Judge 
DoxNELL  overruled  the  demurrer,  and  the  plaintiff, 
under  leave  of  the  Courtj  appealed* 
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Bryan  for  the  plaintiflT.  Jmn^mL 

Uevereux  for  the  defendants. 


WAmn 


Daniet;,  Judge. — After  stating  the  material  fact  as      Wabs, 
above^  proceeded. — A  feme  covert  having  a  separate  es- 
tatcy  may  in  a  Court  of  Equity  be  sued  as  a  feme  sole^  - 
and  be  proceeded  against  without  her  husband,  for  in 
respect  of  her  separate  estate,  she  is  looked  upon  as  a 
feme  sole.    In  Dubois  v.  Ib^  (2  Ver.  614.)  Mr.  Raithh/ 
the  annotator,  has  collected  and  digested  all  the  authori- 
ties on  tills  question.      In  a  Court  of  Equity,  boron 
sxiA/eme  are  considered  as  two  distinct  persons  and 
therefore  a  wife  by  her  proehein  amyf  may  sue  Iter  own 
husband.     The  question  to  be  settled  on  this  demurrar 
isy  can  she  sue  alone,  in^rma  pauperis.    The  courts  of 
equity,  as  well  as  the  courts  of  law,    permit  persons 
to  sue  in  forma  pauperiSf  when  proper  affidavits  are 
made.    (2  Mad.  Ch.  256.)    But  I  can   find   no  case 
where  a  wife  has  been  {lermitted  to  sue  her  husband  in 
that  character.    I  cann^  find  any  case,  where  the  wife 
has  been  permitted  to  sue  alone  in  a  Court  of  Equity.-— 
Where  the  husband  is  made  a  party  defendant, the  inVa« 
riable  practice  is,  for  the  feme  covert  to  sue  by  her  pro* 
chein  amu     The  rule  is  established,  I  expect,  not  only 
to  secure  costs,  but  to  have  a  responsible  person  who 
would  be  liable  if  the  process  of  the  court  should  be  a- 
bused,  and  also  that  a  proper  and  fit  adviser  might  in- 
terpose to  prevent  domestic  feuds,  and  at  the  same  tine 
protect  the  feme  from  tlie  frauds  and  power  of  the  hus- 
band.   (S  P.  Wms.  39.) 

The  plaintiff  asks  leave  to  amend  her  Bill  by  adding 
a  proehein  amy.  This  is  an  appeal  under  the  late  act  oi 
Assembly,  from  an  interlocutory  decree.  This  court 
has  no  power  to  make  any  order  or  decree  in  the  cause, 
except  on  the  point  appealed  from.  We  are  of  opinion 
that  the  court  below  erred,  in  overruling  the  demurrer; 
it  should  have  been  sustained.  This  opinion  will  be 
(Certified  to  the  court  below. 

Per  cubiam. — Decree  ovBRRriED. 


I 
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Jmw,  1834. 

TciXT  Jaoksoit  r«  Joair  H.  Bloubt  ei  aL 

A  mortgagee  who  parchaMi  tfaa  mortg«ged  premiaee  at  dieriff 's  sale,  np<Mi 
•  parol  agreement  to  hold  them  as  a  security,  is,  in  equity,  a  mere  in- 
eumbrancer,  and  parol  evidence  of  the  agreement  may  be  receiTedy  not- 
withstanding  the  sheriff's  deed  be  absolute. 

Upon  the  pleadings  and  proofs  in  this  case,  it  appeared 
that  on  the  18th  day  of  April,  1827,  the  plaintiff^  hj  an 
absolttte  deed  of  bargain  and  sale,  in  which  the  sam  of 
one  hundred  and  ninety-six  dollars  was  recited  as  a  const* 
deration  piud  to  him  by  James  8tantoiif  conveyed  to  the 
said  Stanton  in  fee  tlie  tract  of  land  on  which  he  resided, 
and  that  at  the  same  time  Stanton  executed  to  the  plaun- 
tiff  a  written  declaration,  setting  forth  that  the  object  of 
the  conveyance  was  to  secure  the  re-payment  of  that  sura, 
witli  interest,and  promising  on  the  part  of  ^tonf on  to  recon. 
vey  the  land  whenever  such  re-payment  should  take  place. 
The  deed  was  shortly  thereafter  registered  ;  but  the  de- 
feazance  had  never  been  registered.  The  tract  of  land 
"was  proved  to  have  been  worth  about  six  hundred  dollars, 
and  the  plaintiff  retained  the  jiosscssion  of  the  whole  of 
it  until  tfie  year  1830,  and  of  a  part  of  it  until  this  time. 
On  or  about  the  10th  of  July,  18£9,  a  sale  was  made  of 
this  land  by  the  sheriff,  upon  an  execution  against  the 
plaintiff,  at  the  instance  of  a  creditor;*  and  at  that  sale, 
Bianion  became  the  purchaser  at  theprice  of  seventy -five 
dollars,  gave  his  note  to  the  creditor  in  discharge  of  tlie 
judgment,  and  toolL  a  deed  for  the  land  from  the  sheriff, 
in  which  it  is  described  as  the  same  land  heretofore 
conveyed  by  Jackson  to  Stanton.  It  was  in  proof  also, 
that  on  the  day  of  the  sheriff's  sale,  Stanton  informed 
the  execution  creditor  that  he  had  a  lien  on  the  land, 
but  had  no  objection  to  a  sale,  provided  he  could 
become  the  purchaser,  and  hold  his  title  under  such  sale, 
as  he  did  that  under  his  deed,  as  a  security  for  his  ad- 
vances ;  that  tliereupon  tiiey  proceeded  together  to  tiie 
place  of  salci  where  Stanton  bought,  tlie  plaintiff  not  be- 
ing present  f  and  that  on  the  land  being  bid  off,  he  quieted 
the  plaintiff's  wife,  who  seemed  uneasy,  by  declaring 
that  all  he  wanted  was  to  secure  the  re-payment  of  what 
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lie  had  advancedyor  might  advance.  There  was  a  satis*  Jv»««  iSM. 
factory  proof  also,  that  after  tliis  sale,  Stanton  and  Jack^  V^V^*^ 
8on  recognised  each  other  as  still  standing  in  the  rcla*  J^ci^^^* 
tion  of  creditor  and  debtor,  and  the  sheriff's  convey-  B&ouxvw 
ance^and  Jackson^s  conveyance  as  securities  for  the  pay- 
ment of  the  debt  Messages  were  sent  to  Jackson  to  li- 
quidato  and  pay  off  the  debt.  An  arrangement  was 
made  by  him  for  letting  out  the  land,  to  take  up  the 
notes  given  by  Stanton  at  the  Sheriff's  sale,  and  on 
Stanton  being  apprised  of  it,  he  told  the  plaintiff  tliat  lie 
could  afford  to  pay  as  good  a  rent  for  the  land  as  any 
body,  that  he  would  be  satisfied  with  an  arrangement 
which  woul4  pay  off  all  his  demands,  but  he  did  not  ap- 
prove of  one  wliich  was  to  discharge  liis  last  lien  only, 
for  ho  looked  upon  that  as  his  best  title.  In  the  next 
year,  {ISSOy) Stanton  occupied  accordingly  a  part  of  the 
land,  Jackson  retaining  possession  of  the  residence. — 
Before  the  close  of  that  year  Stanton  died.  The 
guardian  of  his  infant  heirs  at  law  then  instituted 
an  ejectment  in  tlieir  names,  and  prosecuted  it  to  judg- 
ment against  Jackson^  who  filed  this  bill  to  enjoin  their 
furtlier  proceedings,  and  to  redeem  the  mortgaged 
premises. 

Kinney  for  the  plaintiff. 

Mtndenhall  for  the  defendants. 

Gastok,  Judge.— After  stating  the  facts  as  above^ 
proceeded: — Upon  these  facts  it  is  manifest  that  the  rela- 
tion of  mortgagor,  and  mortgagee  did  originally  exist 
between  the  plaintiff  and  the  intestate,  tlie  ancestor  of 
the  defendants.  It  is  almost  equally  plain  that  whate- 
ver might  be  the  form  of  the  proceedings  at  the  sheriff's 
sale,  or  the  legal  effect  of  the  sheriff's  deed,  the  mortga- 
gor and  mortgagee  intended  by  this  latter  transaction, 
but  the  removal  of  an  incumbrance  which  for  some 
cause  or  other  was  supjiosed  to  affect,  and  which  by 
reason  of  the  non-registration  of  the  defeazance,  did  af- 
fect the  mortgaged  property,  and  it  woald  follow  from 
the  acknowledged  principles  of  a  court  of  equity,  as* 
well  as  from  the  plain  intent  of  the  parties,  that  the  i*e- 
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jcKi,  1834.   lation  of  mortgagor  and  mortgagee,  continued  after  the 
^^'^^'^^  sale,  and  that  the  sheriff's  deed  was  bat  a  further  secn- 

jACKiOV 

V.  rliy  to  cover  the  further  advances  made.  Objections 
B&oim.  however  have  been  made  to  the  receiving  of  the  proofs. 
It  was  insisted  that  as  the  Sheriff's  deed  was  absolute 
the  admission  of  these  proofs  would  be  not  only  a  violation 
of  the  rule  which  forbids  a  written  instrument  to  be  con** 
tradicted,varied  or  explained  by  parol,  but  is  an  attempt 
to  set  up  a  parol  contract  in  relation  to  lands, in  contra- 
diction to  the  act  of  1819,  entitled  an  act  to  mafe  void 
pai*ol  contracts  respecting  lands  and  slaves.  Neither 
of  these  objections  appear  to  us  well  founded.  With  re^ 
spect  to  the  former,  it  may  be  remarked  in  the  first 
place,that  the  testimony  is  not  offered  to  explain  or  va- 
ry t|ie  contract  between  the  sheriff  and  the  purchaser  at 
Fbctf  and  cir-  execution  sale,  who  alone  are  the  parties  to  the  convey^ 


^  ance  of  the  sheriff,  and  secondly  that  it  has  been  long 
deoliiMy^neqiu-  Since  settled  (see  case  of  Streator  v.  JoneSf  3  SawkSf 
t^beproved,  to  423)  that  in  equity,  facts  and  circumstances  dehors  an 
czecntod  mcrelj  absolute  deed — such  as  inadequacy  of  the  al/cged  price, 
■»  •J?^^'  .  possession  remaining  with  the  supposed  vendor,  and  the 
strtafr^.j^net  supposed  Vendee  claiming  still  to  continue  a  creditor  for 
(s  Mhwjn,  423)  ^fce  money  advanced — may  be  received  in  evidence,  to 

shew  that  the  purpose  of  the  conveyance  was  to  give  a 
pledge  or  security  for  the  repayment  of  the  money. — 
Nor  is  it  apprehended,  that  this  rule  of  equity  is  at  all 
affected  by  the  act  of  1819.  But  at  all  events,  in  this 
case,  the  original  right  of  the  plaintiff  to  redeem  is 
evidenced  by  the  written  agreement  of  StarUon,  and  the 
facts  connected  with  the  sheriff's  sale  are  properly  ex- 
aminable in  order  to  ascertain  whether,  in  that  transac*- 
tion,  Stanton  acted  in  his  Individual,  or  in  his  fiduciary 
character.  If  in  the  latter,  neither  he  nor  bis  heirs  can 
set  It  up  to  the  injury  of  the  plaintiff. 

The  court  is  of  opinion  that  the  plaintiff  is  entitled  to 
redeem,  and  therefore  doth  direct  the  usual  accounts  to 
bo  taken. 

Per  CuniAM.—DisBCT  ah  ac^ovht.. 
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Fmbdbbick  Kimbobocgu  e<  oL  v.  Nicholas  Smith. 

An  abtolate  deed  declared  to  be  sulject  to  a  provito  for  redemption,  upon 
proof  that  the  vendor  was  aq  ignorant  and  impovexiahed  man-^waa  the 
ftther-in-law  of  the  vendee  had  been  upon  a  treaty  with  the  latter  to 
niae  money  upon  loan— 'that  the  purchase  was  an^  unequal  one— «and 
waa  the  balance  which  the  vendor  owed  for  the  eamc  land— together 
with  the  £ict  that  he  occupied  the  land  for  twenty-four  years  without 
paying  rent,  and  other  attendant  circumstances. 

The  inatet*ial  allegations  contained  in  the  bill  and 
sapplcmental  bill  of  tlie  original  plaintiffy  Frederick  Rlin-^ 
borovghfYferef  that  on  or  about  the  1st  January^  1803,  be* 
ing  greatly  pressed  to  raise  the  sum  of  SS00»  wliich  be 
owed  in  part  of  the  price  of  the  tract  of  land  upon  which 
he  resided*  he  applied  to  tlie  defendant,  liis  son-in-law, 
to  assist  him  in  this  difficulty — ^that  the  defendant  agreed 
te  advance  this  sum^and  to  take  for  security  a  bond  from 
the  plaintiff  to  convey  the  land  in  case  of  failure  to  re« 
pay  the  money-  lent — that  accordingly  the  money  was 
advanced*  and  an  instrument  pt*epared  by  the  direction 
of  the  defendant,  which  the  plainriflr^  wlio  wan  wholly  il- 
literate,   understood  and  believed  to  be  such  as  had  been 
agreed  upon,  and  under  such  understanding  and  belief 
executed— that  the  land  very  greatly  exceeded  in  value 
the  sum  advanced — that  from  this  {teriod  up  to  the  filing 
of  the  original  bill,  (September,  18270  the  plaintiff  bad 
continually  resided  on  the  land  as  his  own,  paying  tlie 
tazeSf  but  neither  paying  nor  called  upon  to  pay  any 
rent-— that  the  defendant,  during  this  period,  hatl  re])eat« 
ediy  admitted  the  plaintiff's  right  to  redeem,  and  de« 
clared  that  he  had  no  other  claim  on  the  land  than  as  a 
•ecurity  for  the  money — that  the  poverty  of  the  plaintiff 
had  rendered  him  unable  until  then  to  make  this  redemp* 
tion,  but  now,  by  the  assistance  of  his  friends,  he  was  em« 
powered,  and  desired  to  do  so,  and  had  tendered  the  sum 
lent  and  its  interest ;  but  that  the  defendant  most  un« 
conscientiously  refused  to  permit  him  to  redeem,  reject* 
ed  tite  tendeff  and  claimed  the  land  aa  absolutely  hit 
own  under  the  inatrament  aforesaid,  which  purports  to 
W  aa  ttoqualifled  ooDTeyaiice  in  fee  aimpte.    The  plattt- 
IL  f 4 
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IvBB,  1SS4.   tiff  avered  that  he  never  did  sell  nor  agree  to  sell  the 
J^!^'^'^^^^   land  to  the  defendant — that  the  distinct  agreement  lie* 
V.         tween  himself  and  the  defendant  was  for  a  loan  of  rao- 
^•jnn.      n^y  mil]  |^  pledge  of  tlie  land,  under  a  bond  to  make  title 
aa  a  security  for  its  re-payment — that  be  executed  tke 
deed  under  a  full  belief  that  it  was  but  such  a  security, 
and  under  an  entire  misconception  of  its  contents  and 
legal  operation.  The  prayer  of  the  original  bill  vas  to  be 
Iiermitted  to  redeem,  and  for  the  defendant  to  re-convey. 
The  supplemental  bill  wliich  was  filed  in  1829,  brought 
forward  the  fact  that  the  defendant  had  since  commenced 
an  action  of  ejectment  against  him  and  prosecuted  it  to 
judgment*  and  prayed  that  the  execution  on  fliis  judgment 
night  be  enjoined. 

The    defeudant,    in    his    answer  to    each    of  llie 

bills  admitted  that  the  piaiRtifT  apiriied    to  htm  for 

HMuey  to  pay  for  what  was  due  for  the  land,  but  denied 

any  agreement  on  his  part  to  lend  or  to  take  any  seen* 

rity  or  lien  on  the  land  for  tiie  re-payment  of  tlie  money; 

iusiated  thathe  purchased  tlie  land  absolutely  at  and  for 

the  price  of  three  hundred  dollars,  which  was  represent* 

ed  to  him  as  tlie  amount  of  the  plaiiitiflT's  debt — ^tliat  in  ex^ 

ecntion  of  this  contract  of  sale,  be  {laid  tlie  SSOO  to  the 

]iiaintiff^ and  received  from  him  an  unconditional  deed  in 

fee  sim^,  which  the  jdaintiff  executed  after  hearing  the 

sftme  distinctly  read  over,  and  approving  of  it«-^thataf« 

ter  this  he  went  with  the  plaintiff  to  tlie  agent  of  the 

plaintiff^s  creditors,  and  tliere  found  tiiat  besides  the 

S300»  there  Mas  £50  due  for  interest*  which  additional 

sum  the  defendant  tlien  paid,  and  the  plaintiff's  bonds 

K^re  then  taken  up—that  the  dofeudantgaveafati-pric^ 

for  the  land ;  or  that  if  it  was  rather  low>  the  plaintiff 

could  not  complain^  as  tlie  defendant,  from  motives  of  af- 

fectiony.  permilteil  Mm  for  more  than  twenty  years  in 

Hve  upon  Of  and  receive  its  proSta  rent  free ;  denied  thai 

the  defendant  ever  admitted  the  plaintiff's  riglit  to  re- 

d^m,  or  thi^t  defendanta  only  claim  on  tJie  husd  was  as 

B^urity  for  i-e-payment  of  the  money  advanced  ky  kim, 

and  denied  any  tender,  unless  it  be.  that  Georgt  JKimtba^ 

ro^h^  a  son  of  the  plaintiff,  had  n,  few  weeks  b<»fore  ask- 


V, 


ed  iiifli  if  lie  would  receive  (Ire  money;  to  wliiok  quest  ion  f^vti,  18M« 

the  dtfeodant  Mswered  by  asking  tiim  if  be  had  it-^ 

that  these  mtttiial  questions  were  asked  twice»  but  no^ 

thing  further  said  or  done  in  relation  to  a  tendeiv  Bmitm 

It  appeared  that  the  injunction  granted  on  filing  the 
supplemental  biH,  was,  on  coming  in  of  defendant's 
answer  thereto,  dissolved  with  costs — that  a  general  re?- 
plication  was  entered  to  the  answers— that  the  original 
plaintiff  died,  and  his  heirs  at  law  were  made  parties 
plaintiffii  Ml  bis  stead;  and  the  parties  having  ta* 
ken  their  resiiective  proofs,  the  cause  was  set  down  lor 
hearing  and  then  removed  into  tins  court* 

Many  depositions  wore  read  at  tlie  hearhigt  which  it 
is  unnecesaai^y  to  state. 

¥V.  Jin  Graham  for  tlie  plaintiflfs, 
AfasA  and  fFimton  for  Uie  defendant. 

Gaston,  Judge,  after  stating  the  pleadings  as  abovs^ 
proceeded  as  follows: 

There  is  much  difficulty  in  ascertaining,  at  this  day^ 
the  truth  in  J*egard  to  this .  remote  transaction,  when 
many  of  those  who  were  best  able  to  throw  light  upon 
it  have  been  removed  by  death.  Neither  TFierSf  who  it 
appears  wrote  the  deed,  nor  Jacob  Smith^ov  James  WdlM$ 
(which  two  last  were  the  subscribing  witnesses  to  it,) 
have  been  examined  on  the  part  of  the  plaintiffs  or  de- 
fendant. We  can  account  for  this  omission  on  both  sides 
only  by  the  presumption  that  the  testimony  of  none  of 
tliese  can  now  be  had.  There  arc  however,  some  facts 
about  which  little  or  no  doubt  can  be  entertained.'  At 
the  time  of  the  transaction,  tlie  plaintiff  was  indebted 
2300  on  account  of  the  purchase  of  this  land,  which  he 
was  anxious,  and  pressed  and  unprepared  to  pay.  This 
was  known  to  the  defendant,  who  expressed  a  disjiosi- 
tion  to  assist  the  plaintiff,  and  to  take  a  security  u|ion 
the  land  for  re-payment  of  the  money.  The  plaintiff 
lived  U|M>n  the  land,  which  was  then  worth  from  S860 
(tlie  lowest)  to  Si 200  (the  highest  estimate,)and  owned 
scarcely  any  property  beside.  Tlie  whole  of  the  money 
paid  by  the  defendnat  was  precisely  that  needed  for  the 
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JwB,  1894.  creditor,  aiWI  was  paid  orcr  to  him.  Both  the  parties 
J*'*^^'"'*^  arc  renresenteil  as  Germans  with  very  little  kno\\Mge 
rt,  or  the  English  language,  anil  the  plaintiflr  is  illiterate, 
fijiiTB.  j|„ii  Q^^  ncithei'  ro;i?]  nor  write.  A  clecil  absolute  in  its 
terms  was  exenited  when  the  money  was  advancciKand 
for  twenty-four  years  afterwards  the  plaintifT  enjoyed 
the  land,  paid  the  taxes  for  it,  but  paid  no  rent.  And 
the  defendant  was  the  plaintiflT's  son-in-law.  Beaides 
these,  which  we  regai*il  as  ascertained  facts,  many  wit- 
nesses testified  to  declarations  of  the  defendant,  ikskt  a/f 
he  wanted  was  liis  money  and  iHtei*est — ^that  tlie  old  man 
might  redeem,  but  no  one  else  should,  and  that  the  whole 
must  he  paid  in  a  1um|).  There  is  also  evidence  of  de- 
clarations of  the  nld  man,  \\  lio  seems  to  have  been  iie« 
ver  able  t^  redeem  by  bis  own  means,  that  the  land  was 
Smilh^B,  that  his  creditors  could  not  timeh  it,  and  at 
one  time  that  he  would  no  longer  pay  taxes  fnr  It.  As 
we  are  disposed  t»i  rely  xcry  little  on  the  testimony  as 
to  tlie  declarations  of  either  purty,  by  witnesses  who 
probable  inijierfectly  undei*strHHl,and  have  partially  for- 
gotten what  they  have  heard,  and  do  not  very  hitelllgi^ 
biy  relate  wliat  they  remember,  it  Is  sufficient  to  say 
that  the  genci-al  effect  of  this  testimony  is  to  confirm  the 
opinion  wtiirh  wp  have  formed  upon  the  facts  that  wo 
consider  as  without  doubt.  Thei*c  Is  no  e\idcnce  of  a 
tender. 

It  is  a  rule  with  all  courts  to  consider  the  solemn  deed 
of  a  party  as  containing  the  deliberate  and  well-weighed 
terms  of  his  contract,  and  not  to  permit  these  terms  to 
be  enlarged  or  restrained,  explained  or  contradicted,  by 
parol  evi<lcnce.  But  upon  a  pt*o|ier  suggestion  that 
Ihrougli  fraud,  impfisition,  oppn\sHion.  accident,  surprise 
or  mistake,  snrh  doetl  was  not  made  conformably  to  the 
terms  upon  which  the  parties  had  agived,  and  which  the 
i!ee«l  was  to  iiavc  expressed,  a  court  f>f  equity  will  ex- 
amine into  the  \erity  i>f  this  suggestion,  and  upon  that 
beii»g  rstahlisheij,  will  grant  relief  against  the  deed,  be- 
canse  it  is  uncfnivrtrntii.uHlhnt  the  party  shouldbe  bound 
thcieby.  In  receiving  such  suggestions,  and  in  weighing 
the  proofs  by  w  hich  it  is  attempted  to  supfiort  them,  the 
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eourt  iMiially  acti  with  great  caotimi.  Bot  it  wotdd  be-  'vn,  I8M, 
nnmiited  to  tite  exigencies  of  human  societyt  if  while  it  J*^^"*^^"^^*^ 
uniformly  adliet^cil  to  the  same  prindpUSf  it  should  re«  .  9. 
quire  in  all  cases  the  same  amount  of  testimony  to  satis* 
fy  its  jadgmeiit.  The  nature  of  the  transaction  to  be 
investigated,  the  relative  situation  of  contracting  par- 
ties, tlie  usages  of  business,  and  the  ordinary  motives  of 
human  conduct,  may  render  the  inference  of  an  equity 
dehoTM  the  deed,  scarcely  possible  in  one  case,  and  quite 
probable  in  anot!ier*-may  require  for  it  so  complete  a 
demonstration  in  the  former  as  is  seldom  to  be  attained, 
and  permit  it  to  be  drawn  in  the  latter  from  compara- 
tively slender  evidence.  In  aUf  the  allegation  of  sur* 
prise  or  fraud  must  be  established  before  tlie  court  will 
act ;  but  different  degrees  of  proof  are  required  accord- 
ing to  tlie  probability,  or  improbability  of  tlio  charge* 

Courts  of  equity  view  with  much  jealousy  absolute  ^^  ^^ 
conveyances  taken  from  embarrassed  men, after  a  nego-  banMMdmfoa^ 
tiations  for  a  loan  of  money.  They  regard  such  persons  ^J^  ^"^"^fUwij 
as  in  a  state  approaching  to  moral  duress;  likely  to  be  with  dMtriHt  ^ 
goaded  on  by  distress  into  submission  to  whatever  terms  Cowtscf  Bfoiijr* 
inay  be  exacted  ;  heedless  of  the  forms,  and  inattentive 
to  the  words  with  which  the  transaction  may  be  veiled; 
and'thus  peculiarly  eximsed  to  mistake  and  surprise,  as 
well  as  to  imposition  and  oppression.  Where  tlie  writ- 
ten contract  clearly  conforms  to  tliat  on  which  the  par- 
ties bad  agreed,  equity  will  often  relieve,  because  its 
terms  are  hard  and  grinding,  and  it  readily  receives 
evidence  of  the  surrounding  circumstances  of  the  trans- 
action, to  shew  that  the  written  instrument  does  not  in 
truth  conform  to  the  terms  on  wfiich  the  paKies  had 
agreed.  We  hold  it  to  be  clearly  settled  that  if  these 
dreumslances  do  establish  that  the  parties  really  con- 
ti*acted  as  borrower  and  lender,  and  that  what  purports 
to  be  a  sale  and  purchase,  covers  a  loan  of  money  and 
security  for  its  ro-payment — unless  there  be  some  ex- 
planation why  the  written  instrument  does  not  corres- 
pond with  the  precedent  agreement— it  will  treat  the  in- 
atmment  not  as  an  absolute  conveyance,  but  as  security 
for  the  re-pay roent  of  money  lent;  will  hold  the  lender 
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JvM  uu,   entiUiKl,  not  to  the  Uiing  plodgoil,  bit  to  bis  mon^r  for 
yHiidk  it  wm  pledged  $  and  will  permit  the  borroverf 
on  ro-pnying  wliat  m  jmtly  due*  to  redeem  wbat  vae 
pledged  for  its  re-payment    It  arrives  at  tliia  concla* 
aion  principally  from  a  consideration  of  tiiese  exinMe*- 
o«s  factSy  and  regards  as  of  oemparatively  littlo  coiise- 
ffomioe,  the  loose  oonversations  of  the  parties.     Among 
the  circumstances  which  it  deems  of  high  mattent  whoA 
engaged  In  this  enquiry,  are  a  striking  dtsproportkur 
between  the  sum  advanced,  and  that  for  wMch  the  pm* 
perty  might  have  been  sold-^he  apparent  vendor  retain* 
ing  possessiottf  as  if  no  deed  liad  been  made — ^the  vendee 
receiving  no  rents^or  only  rents  to  tlie  amooiity  or  in  lieu 
of  interest     We  Iiave  seen  that  h>  the  present  case  there 
is  this  disproportioni  the  money  being  only  about  one- 
third  of  what  such  land  then  sold  fot*  in  the  neighbor- 
lioo<K    The  man  wlio  appears  to  have  made  tiie  absolute 
deed  retains  the  jiossessioni  and  enjoys  the  profits  for 
twenty-fom*  years  afterwards,  and  pays  no  rent.     But 
thei*e  are  very  strong  additional  circiimstances*      A 
loan  and  a  pledge  of  tlie  land  were  at  one  time  intended, 
and  except  from  the  deed,  there  is  no  evidence  of  a  change 
of  intention.    The  sole  object  for  which  tlie  money  was 
wanted,  and  was  known  to  be  wanted,  was  to  enable  the 
applioast  to  hold  this  land,  the  home  of  bimself  and  his 
family.     The  sum  advanced  was  precisely  that  needed, 
and  known  to  be  needed  for  tiiis  iMir|iose,  ami  was  all 
paid  over  to  him  whose  claim  it  was  necessary  to  re- 
move.   No  benefit  could  result,  but  a  certain^  and  vast 
Irynry  did  result  to  him  who  sought  the  favor,  unless 
this  advance  was  in  the  nature  of  a  loan.   And  if  it  were 
a  loan,  the  mUy  security  which  could  be  given  must  have 
been  upon  this  land.    Add  that  the  plaintiff  was  illite^ 
rate  and  almost  wholly  ignorant  of  tlie  hingiiago  in 
which  the  deed  was  written,  that  the  relation  between 
the  parties  was  such  as  to  inspire  confidence,  and  occa- 
sion carelessness,  and  that  unquestionably  the  defendant 
has  often  expressed  a  willingness  for  a  redemption,  and 
'  Ave  think  we  cannot  err  in  pronoiincing  Haat  the  deed 
was  not  designed  to  make  an  absolute  conveyance  of 
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tbc  property.    Its  original  purpose  was  a  security  for  Jnxi,i884. 
money,  and  it  was  drawn  in  its  present  form  either  by  J'^^^'^^^^ 
imposition  on  the  grantor,  or  as  we  rather  believe,  from         v, 
the  mistake  of  the  parties,  and  was  afterwards  uncon-      s»tb. 
scicntiously  set  up  by  the  defendant  as  an  absolute  con- 
veyance.    We  hold,  tlierefore,  that  the  plaintiffs  ai-c  cii-  ' 
titled  to  redeem,  and  that  for  this  purpose  an  account 
roust  be  taken  of  whatever  advances  the  defendant  has 
made  upon  the  faith  of  this  security,  and  of  the  rents 
which  he  has  received  since  he  has  gained  possession. 

Per  Curiam. — ^Direct  an  account. 


I IITB £  X. 


ADMINISTRATORS. 

Vide  Czecutors  and  Administrators. 
ACCORD  AND  SATISFACTION. 

An  aadgnment  hy  an  executor  of  a  bond 
duo  his  testator  to  a  creditor  who  has 
established  his  debt,  and  has  a  «ct.  /a. 
awarded  against  the  heir,  may  be  plead- 
ed bj  the  latter  as  an  accord  and  satis- 
laction.    ArtMWorthy  ▼  Chethire, 

235-236 

Vide  Reoeipt. 

ACCOUNT. 

\.  Upon  a  bill  to  correct  a  settled  arcount 
for  specified  errors,  such  errors  only  can 
be  cotrected  as  arose  from  fraud  or  mis- 
take; and  the  plaintiflf  cannot  surcharge 
and  fiilsify,  as  to  an  item  of  the  account 
assented  to  at  the  settlement  with  a  full 
knowledge  of  the  facts.  Compton  ▼ 
Greet  et  al,  93 

2.  And  where  the  bill  also  sought  to  set 
aside  the  setUemeut  as  obtained  by  un- 
due influence,  it  was  held  that  the  plain- 
tiff by  consenting  to  a  reference  of  the 
account  upon  the  basis  of  the  settlement 
with  liberty  to  surcharge  and  falsify, 
had  waived  the  relief  sought  upon  the 
ground  of  undue  influence.    Ibid.  .  93 

8.  WhcreTer  the  defendant  is  the  agent, 
bailiff  or  receiver  of  the  plaintiff,  a  court 
of  equity  has  juiisdiction  for  an  account. 
Me  Catkin  v  McBryde,  267 

4.  Courts  of  Equity  take  jurisdiction  in  all 
matters  of  account — and  where  the  ad- 
ministrator of  a  principal  debtor  agreed 
with  the  surety  to  confess  assets  to  the 
action  of  the  creditor,  upon  condition 
that  the  surety  would  pay  the  residue  of 
the  debt,  deducting  the  assets  really  ap- 
plicable to  it,  as  an  account  of  the  ad- 
ministration is  necessary  to  the  relief  of 
the  administrator,  liis  bill  will  be  sus- 
tained.   Junee  ▼  Bullock^  368 

Vide  Executors  and  Administrators,  82. 

ACCOUNTS. 
Accounts  referred  to  in  a  will  become  tea- 


tamentary  and  may  be  used  in  ezpliiift^ 
fion  of  the  testator's  intention.  JBulleek 
▼  Bullock,  318 

ANSWER. 
t.PsB  RumH,  J.  Where  the  solvency  of 
the  debtor,  and  the  loss  of  the  debt  by  the 
neglect  of  the  administrator,  are  alledged 
in  the  bill,  and  the  defendant  in  answer 
to  an  interrogatory  framed  upon  that  al- 
legation, denies  the  solvency  and  ne- 
glect, the  answer  is  proof  for  the  defend- 
ant, and  it  is  incumbent  on  the  plamtiflb 
to  disprove  it.     Finch  ▼  Ragland^  140 

2.  Where  in  such  case  the  fiict  of  solvency 
or  insolvency  does  not  appear  upon  thia 
proofs  satisfactorily  to  the  court,  a  fur- 
ther inquiry  will  be  ordered  bdfore  the 
master.     lUd^  140 

3.  An  answer  denying  the  bill  must  be 
disproved  by  two  witnesses  to  entitle  the 
phuntiff  to  a  decree.    Jenee  ▼  Bullock, 

869 

4.  Au  answer  which  is  responsive  to  the 
bill,  and  contains  a  clear  precise  and 
positive  denial  of  it,  must  be  disproved 
by  more  evidence  than  the  testimony  of 
one  witness,  to  entitle  the  plaintiff  to  a 
decree.     Aifutvorthy  v  Ckethire,  466 

5.  An  issue  should  not  be  directed  simply 
because  the  answer  is  contradicted  fay 
one  witness.    Ibid,  464 

6.  Nor  where  the  witness  is  supported  by 
circumstances  which,  connected  wi& 
his  oath,  discredit  the  denial  of  the  de- 
fendant.   Ibid.  464 

7.  But  one  is  proper  where  between  the 
witness  and  the  answer,  circumstancee 
in  evidence  create  an  inclination  in  fa- 
vour of  the  former,  without  estimating 
the  interest  of  the  defendant.  IHd.  464 

8.  An  answer  replied  to,  is  evidence  for 
the  defendant  only  when  it  is  responsive 
to  the  biU.     Gilh$  v  Martin^  473 

Vide  Decree  2,  8. 

APPEAL. 
1.  An  equity  case  cannot  bf  removed  tfi 
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llTDEt. 


to  Um  flupreme  eotirtf  tmder  th«  act  of 
1818,  (i70v.  c  962,)  when  it  is  only 
•et  for  •ifanMOt  upon  a  plea.  Id  such 
ease,  it  cannot  come  up  otherwiae  than 
hy  appeaL     UitUjohn  v  miliami,  880 

t.  On  an  appeal  in  equity,  the  Supreme 
CoQit  It  confined  to  the  proofe  upon 
which  ^e  deccee  sought  to  be  teveraed, 
if  MM  founded .    Oillu  v  Jllartin,      ^73 

Vids  Deoee,  1. 

ARBITRATOR. 

tide  Awaid,  I,  2.  8. 

A88IGNMENT. 

k  The  obligee  of  a  bond  in  suit  haying  aa- 
iigned  it  >rerbal\y  as  a  security  to  a  cre- 
ditor, a»d  ^ven  him  the  custody  of  it, 
widi  aulboriljr  to  conduct  the  suit, 
And  the  obligor,  with  notice  of  the  mm^ 
aignment,  having  paid  the  debt  to  the 
•bUgee,  and  taken  a  release  from  him — 
m  equity  the  interest  of  the  assignee  will 
befffotecte4  an«t  the  obligor  ei^oined 
-from  pleading  the  release  to  the  action 
at  laME.     MliU  ▼  Jmat^n^  273 

jl.  NoCioe  of  the  assignment  of  a  bond 
ahould  be  direct,  in  order  to  charge  the 
•bligor  with  a  wrongful  payment  of  it ; 
Kit  oi^iee  may  be  proved  otherwise  than 
hy  a  penonal  communication  from  the 
assignee,    tbid^  279 

tide  Partnership,  8,  9. 

ATTORNEY  AND  CLIENT . 

I.  A  ;^ixtj  Ur  a  cuuse  is  bound  by  any 
agreament  respecting  it.  made  by  his 
attorney,  notwithstanding  the  latter  may 
Iwve  disobeyed  his  instructions.  Pierce 
▼  Perkine,  25« 

t.  And  where  the  attorney  of  a  non-resi- 
dent appears  before  an  arbitrator,  and 
'«aamines  witnesses,  his  client  is  bound 
by  ■ihe>award,  although  the  attorney  was 
anly  to  act  in  court.    Jbid.  253 

AUCTION  SALESe 

Canons  may  be  permitted  to  unite  in  an 
fMsociation  by  which  one  shall  bid  at  a 
yoblic  aale  for  the  benefit  of  all  concem- 
-^d,  when  the  motive  for  such  association 
is  not  dishonest,  nor  the  object  nor  the 
•fifect  olr  it,  to  produce  an  improper  re- 
sult. Geede  v  Jfaio/dnt,  S93 
AWARD. 

X  ta  a  fffSoenX  leferenca  of  a  matter  ia  dis- 


pute, the  ari>itrator  may  decide  opotf 
moml  Slid  equitable  consideraliona,  and 
where  he  intended  to  decide  aocordiog 
to  law,  a  mistake  to  vitiate  the  award 
must  appear  upon  its  &ce.  Pierce  v 
Perkiut,  2S0 

2.  An  error  in  judgment  in  an  arbitratoi; 
is  no  reason  for  setting  aside  fats  awant. 
Ihid,  251 

3.  An  arbitrator  can,  with  the  consent  of 
the  patties,  act  upon  the  statements  of 
witnesses  not  under  oath  i^  but  it  is  mis- 
conduct in  him,  without  consent,  to  ex- 
amine a  witness  in  private.    Jbid.    269 

Vide  Attorney  and  Client 

BANIC  STOCK. 

Vide  Corporation, — Legacy,  39. 
BEQUEST. 

Vide  Emancipation, — Legacy,  paewiwir^ 
Will,  paeeim* 

BILL. 

A  kill  chaining  that  the  defendants  were 
the  agents  of  the  plaintiff)  and  dlso  eie- 
cutors  of  a  former  agent,  and  seeking  by 
reason  of  their  having  received  assets  of 
their  testator,  to  charge  them  with  the 
balance  due  by  him,  ia  not  multifarious. 
McCaekiU  v  McBryde,  265 

Vide  Decree,  4. 

BILLS  AND  PROMISSORr  NOTES. 

Where  a  note  is  endorsed  upon  v^Yiicb.  no-» 

thing  is  due,  it  is  a  fraud,  and  notice  is 

unnecessary  to  subject  the  endorser.-^ 

MitieU  V  Bgzman,  162. 

BOND. 

Vide  Assignment,  1,  2, — Vendor  and  Par^ 
chaser,  2. 

BRIDGE. 

Where  the  Legislature  incoi^rated  tha 
plainlifis,  for  tlie  purpose  of  building  a 
bridge,  and  anthorisetl  them  to  collect 
such  an  amount  of  tolls  as  was  necessary 
to  keep  the  bridge  in  lepair,  and  the  de- 
fendant erected  another  bridge  h\  t!te- 
vicioity  over  the  same  river,  which  di- 
verted the  travelling,  it  was  held  that  to 
entitle  thenaselves  to  relief,  the  plaintifiSi 
must  show  that  their  bridge  was  always 
in  good  rqmir.  Free  Bridge  Cempany 
V  JFos/W/i,  lis 

CAPTAIN. 

Vide  Master  of  a  Ship. 
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CASES  APPROVED. 

I*  The  Attorney  General  0  IluiiUr  (ante 
4- vol.  12)  and  tlie  Attorney  General  r 
Blount  (4  Hawks'  38)  in  Eason  v  Per- 
kina,  38 

S.  Potter  V  Stone  (2  Hawks'  30)  in  Clarke 

V  Cotton  et  al.  61 
S.  Kcaton  v  Cobb  ^ante  vol.  1,  439)  in 

Newsom  v  Buflerlow,  67 

4   Bailey  v  Sbannonhouae (ante  volJ,416) 

in  Broiten  9  Bateman,  115 

5.  Petty  V  Hannan  (ante  vol.  1, 19i}  in 
Villines  t>  Norfleet,  173 

6.  Robards  v  Wortham  (ante  173)  in  Pal- 
mer V  Armstonst  269 

7.  Boyd  V  Hawkiua  (ante  195)  approved 
in  party  in  Boyd  v  Hawkina,  329 

'%.  Doe  V  Hyman  (ante  -veL  l,  382)  in 
Fraser  «  Alexander,  361 

9«  Bryan  v  Biyaii  (ante  vol.  I,  47)  con- 
■ideredy  and  the  rule  there  adqptod  de- 
clared to  be  general,  in  Lasaiter  v  Daw- 
aon,  384 

to.  Hinesv  Lewis  (Tay.  Hep.  44^  and 
Whltbie  V  Frazier  (1  Hay.  Rep.  275) 
in  Tbomegay  9  Carroway«  405 

11.  Tolar  0  Tolar  (ante  vol.  1,  456)  and 
Price  17  Sykea  (1  Hawks'  87)  in  Morris 

V  Ford,  412 
i2.  Craven  v  Haywood  (2 Car.  Law. Rep. 

667)  Huckaby  v  Jones  (2  Hawks'  120) 
Contentnea  Society  v  Dickerson  (1  Dev. 
Rep.  189)  Stephens  o  Ely  (aiiie  vol.  1, 
493)  in  Redmond  v  Coffio,  141 

13.  Craven  V  Craven  (ante  p.  344)  in  Red- 
mond V  Coffin,  456 

14.  Poindezter  v  McCannon  (ante  vol.  1, 
373)  in  Gillis  v  Martin,  474 

16.  Bissell  V  Bozman  ("ante  p.  229 J  in 

i^Uis  V  Martin,  476 

16.  Ryan  9  Blount  (^ante  vol.  1,  382 J 

and  Wood  v  Brownrigg  fZ  Dev.  Rep. 

430 J  in  Mitchell  v  ilobards,  478 

J7.^Suiw  t;  Waid  f3  Hawks*  604 J  in 

Ward  9  Stow,  609 

18.  Craven  9  Craven  ^ante  p.  344^  in 
Sanderlin  v  Thompson,  643 

19.  Streator  v  Jones  fZ  Hawks*  423^  4n 
Jackson  9  Blount,  657 

CASES  OVERRULED. 
1.   Boyd  V  Hawkins,  (ante  195,)  in  part 
^veiruldi  ia  Boyd  v  Hawkiusy        ;U9 


}  %.  Stow  V  Ward,  (1  Dev.  Rep.  67,)  in 
Ward  V  Stow,  ^i 

CLERK. 
Vi(U  Creditorsi  1,  4,  6»  6»  7 

CLERK  AND  MASTER. 
Vide  Referance  ta  Cleik  and  MfiUi^  \$,  %> 

CODICIL. 
ride  WiU,  3,  4. 

COMPENSATIOIi, 
Vidt  Exchange. 

CONDITIONAL  SAL?. 
Vide  Mortgage,  3,  4, 

CONTRACT  FOR  THE  SALE  OF 
LANDS. 

1.  A  contract  wbieb  involves  «ntgrociMHt 
for  the  sale  of  land,  is  wilhia  tiM  pur- 
view of  the  act  of  191 9»  «Bd  nay  ba 
avoidod,  onkss  aigntti  at  tha  ad  duoflts. 
Clancy  v  Crmrif  366 

3.  And  where  the  contiacl  <ompfioM«oiDa» 
^ng  else,  an  avoidance  of  4  pev^  aveUb 
the  whole.    Jbi<l,  366 

3.  A  vendee  who  aveide  a  parol  oontnct 
f  >r  the  sale  of  land,  cannat  caU  open  hm 
vendor  for  eompenaation.    iUdL     S6A 

Vide  Lapse  of  Ume»  10,  1  l^Ple^din«^  4. 

CORPORATION. 
A  corporation  has  no  right  to  retain  Qia 
stsck  of  an  insolvent  corporator  to  se» 
cure  a  debt  due  from  him.  Whethec  a 
hy-law  subjecting  the  Stock  of  coi^iom- 
tors  to  debts  due  the  corporation  will 
give  them  this  power.  Qvt  Hart  ir 
State  Batik,  lH 

COSTS. 

1.  Costs  are  not  given  againot  «  marriei 
woman  in  a  suit  for  matters  occurring 
after  the  coverture,  and  to  which  she  if 
an  unnecosstry  party.  J^r^rvwy^-  w 
Pratt,  60 

2.  One  who  defends  an  ejectment  upon 
an  equitable  title,  cannot  in  equity  re- 
cover his  own  costs  at  law,  but  he  yoajp 
those  he  has  paid  the  plainUffat  law«^- 
.A>w«6m  V  J3i{ferlo-w,  67 

3.  Testimony  in  a  suit  in  equity  musi  bf 
reduced  to  writing,  and  if  a  party  upon 
a  reference  to  the  clerk  examine  witnea- 
es  viva  voce,  instead  of  taking  their  d^ 
positions^  be  muBt  pajr  the  «oet«  oftfe^ 


ffO0 


iHdex* 


Aaendaaec.  Tayhr  ▼  CarnthTne,   2Si 

i.  The  cotta  of  a  suit  to  tettU  a  putner- 

ahip,  are  g^tMnllj  charged  upun  the 

Sartnerabip  cfieds ;  hot  impfoper  con- 
oct  in  one  of  the  partnen,  may  be  pno- 
Hhed  bj  taxing  him  with  them.    IbiiL 

FM  Pndiee  6. 

CREDITORS. 

1.  When  two  ciediton  obtaioed  judg- 
ments againet  their  common  debtor,  at 
the  fame  time,  and  the  cleriE  wrongftiUy 
aamed  aa  ezecutioa  to  one  of  them,whefe- 
br  ihe  other  obtuned  a  priority,  in  the 
UMeoee  of  a  frandnlent  combination  be- 
tween the  dcrk  and  Uie  creditor  thus  pre- 
ftmd,  a  Court  of  Equity  will  not  de- 
priTO  the  latter  of  the  advantage  he  haa 
thai  gained.  JBankof^ewbemfJoneM, 

284 

t*  An  agracmeat  between  two  crediton,  to 
leftr  the  dedaion  of  their  rights  to  a 
court,  will,  in  equity,  preTCnt  either  of 
them  from  acquiring  a  priority,  pending 
the  reference.    Ibid,  288 

8.  If  a  debtor  can,  at  law,  give  one  credi- 
tor  a  priority,  a  Court  ef  Equity  will 
not  restrain  him  from  doing  so ;  because 
the  fkfcmA  creditor  gets  nothing  but 
what  he  has  a  right  to  receive.  75tr/,289 

4.  Where  two  croditorr  are  equally  enti- 
tled to  executions,  and  the  clerk  refuses 
to  issue  in  favor  of  one  of  them,  it  is  not 
a  case  of  preference.    IbitL  289 

5.  And  it  Meema  that  the  creditor  has  no 
tedreas  against  the  other,  unless  perhaps, 
where  the  latter  induced  the  clerk  not 
to  issue  the  execution  of  the  first   Jbid, 

290 

6.  His  only  remedy  is  upon  the  official 
bond  of  the  clerk ;  and  the  measure  of 
damage  is  the  actual  loss  sustained  by 
his  misconduct,  without  reference  to  his 
motives.    IHd,  291 

7.  Whether  the  insolvency  of  the  clerk 
and  his  sureties  would  make  any  differ- 
ence. Qui     JbitL  292 

8.  Between  creditors,  whose  equities  are 
equal,  he  who  has  the  legal  title  prevails. 
But  where  he  who  had  the  legal  title, 
had  notice  at  the  time  he  advanced  his 
money,  of  an  equity  in  the  other,  he  is 


postponed.  As  whcrs  a  note  ^ae  en- 
dorsed to  A  by  B,  as  a  aecuHty,  and  A 
made  subsequent  advances  lo  B,  aoms 
before  and  some  afVer  he  had  notice  that 
the  maker  had  an  equitable  aet-ciirto  the 
note,  it  stands  as  a  security  to  A  only 
for  advancea  made  before  noCioe.  JTerr 
▼  Cswea  et  aK  3M 

9.  It  is  not  fraudulent  for  a  debtor  to  pir- 
&r  one  bpnafide  creditor  to  another.— 
SeOert  v  Bryan  et  aL  362 

Vide  Executors  and  Adminiatratoii^  19, — 
Sureties^  I,  2,  3. 

CROPS. 

Vide  Devise,  6,  7. 

DECREE. 

1.  Where  a  decree  pronounced  in  tbe  So* 
perior  Court  does  not  ascertain  any  6cC, 
nor  declare  any  principle  upon  which  it 
was  founded,  but  simply  dismiaasa 
the  bill,  on  appeal,  the  decree  is  not,  of 
course,  reversed,  but  the  canso  will  be 
r^-heard  upon  the  proofr.  Pike  ▼  Arm- 
9tead,  24 

2.  No  decree  can  be  pronounced  for  the 
plaintiff  upon  a  bill  suggesting  fraud 
in  procuring  a  deed  and  praying  to  have 
it  cancelled,  and  for  a  re-conveyance, 
where  the  anasver  and  prooib  do  not  sup- 
port the  allegations,  bat  estabfisfa  a  case 
entitling  the  pluotif!^  upon  a  proper  bill, 
to  a  redemption.    Brvwnrigg  y  Pratt^ 

44 

3.  The  plaintiff  sometimes  obtains  a  de- 
cree solely  upon  the  admiasion  in  the 
answer,  but  the  admisnon  must  have 
some  reference  to  the  case  made  by  the 
bill,  and  not  be  entirely  in  avoidance  of 
it.     JHd.  49 

4.  Relief  never  can  be  given»  which  is  di- 
rectly contrary  to  the  prayer  of  the  bill- 
as  if  the  prayer  is,  that  a  deed  be  can- 
celled, a  decree  in  affirmance  of  it 
will  not  be  made.     Ibid,  50 

5.  Where  to  a  bill  by  the  next  of  kin,  a* 
gainst  the  executors  ani!  legatees,  the 
latter  relied  upon  a  former  decree,  pro- 
nounced in  a  cause  between  the  same 
plaintiff  and  the  executora,  commenced 
after  the  legal  estate  cf  the  legatees  was 
complete,  but  the  e^'ccutors  did  not  plead 
it,  nor  in  any  way  rely  upon  it,  the  d^ 
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CTCf  was  hcIU  not  to  be  t  bar.  HeJmond 
'v  C#^/i,  437 

Vide  Ansnrer,  3, 4. 

DEED. 

Tide  Practice,  5,— Surely,  5, 
DEMURRER. 

VitU  Pleading,  5. 

DEVISK 

1.  Whero  a  testator  directed  his  estate  to 
tie  kept  together  UDtil  one  of  his  five 
children  married,  or  should  arrive  at  &e. 
an«l  then  the  one  marrying  or  arriving 
at  dec.  to  receive  a  share,  and  the  resi- 
<tue  to  remain  undivtdcc!  for  the  other 
children,  **  leaving  the  manor  plantation 
at  a  valuation  of  $4000  for  the  young- 
est child  that  may  be  thrn  living,  it  vat 
held^  that  the  testator  contemplated 
several  divisions ;  that  the  manor  plan- 
tation was  to  be  taken  by  the  child  who 
was  the  youngest  at  the  last  division  ; 
and  that  in  the  division  it  was  to  be  tak- 
en as  land,  and  not  as  personalty.— 
JVUder  r  MIxon,  10 

%.  Where  a  parent  is  making  provision  by 
will  for  his  children,it  is  presumed  that  he 
intended  to  extend  the  benefit  to  their 
issue  unless  the  contrary  expressly  ap- 
pears.    Cox  ei  oL  V  Hoffg^f  135 

3.  Where  a  clause  of  survivorship  is  atp 
tached  to  words  which  create  a  tenancy 
in  common,  it  is  construed  as  referring 
to  some  definite  period.  And  this  pe- 
riod is  determined  by  the  circumstances 
of  each  case.    IbitL  125-126 

4.  In  preference  to  a  general  survivorship, 
the  death  of  the  testator  is  taken  as  the 
true  period.     Ibid,  126 

5.  fn  a  giA  by  will  to  a  child  and  grand- 
children, "  equally  to  be  divided,"  each 
of  the  latter  take  equally  with  the  for- 
mer, unless  a  dSfierent  intention  is  in- 
ferred from  other  parts  of  the  will.— 
Martin  v  Goulds  805 

0.  Crops  growing  upon  land,  at  the  death 
of  the  devisor,  go  to  the  devisee.  Jonet 
V  JoncM,  392 

7.  Between  the  heir  and  the  executor,  the 
growing  crop  goes  to  the  latter ;  but  be- 
tween Uie  executor  and  the  devisee  the 
rule  is  diflTerent  Stnith  v  Barham^  423 

8.  A  testator  having  directed  that  the  «<the 


residue  of  ray  estate  ireal  a«id  persona^ 
be  divided  among  the  heirs  of  my  broth- 
er J,  the  heirs  of  my  sister  N,  and  the 
heirs  of  my  sister  8,  and  nephew  L ;" 
it  was  held,  tlie  testator  having  recog- 
nised J,  as  being  alive,  that  the  woni 
**  heirs*'  was  used  as  a  description  of  le- 
gatees only,  and  not  in  its  appropriate 
technical  sense,  as  denoting  the  succes- 
sion, and  that  the  individuals  of  the  seve* 
ral  classes  of  children,  were  entiUcd  per 
capita.     Ward  v  Stoio,  609 

Vide  Land  charged  with  the  payment  of 
debts,  I,  2, 3.  Legacy  poMtim,  Vovi* 
erl,2.     Will. 

DOWER. 

Viik  Widow,  1,  2,  3,  4. 

DISTRIBUTION. 

Vide  Executors  and  Administrators,  4. 
EJECTMENT. 

Vide  Costs,  2. 

EMANCIPATION. 

A  bequest  of  slaves,  for  the  purpose  of  e- 
mancipation,  is  void,  and  a  trust  results 
to  the  next  of  kin.    Redmond  v  C^ffin^ 

440 
ENTRY. 

One  who  purchases  at  execution  sale,  land 
which  has  been  entered,  but  not  paid 
for,  must.  At  bis  peril,  complete  the  ti- 
tle, and  if  the  entry  is  forfeited,  be  has 
no  equity  to  claim  the  land  of  the  de- 
fendant in  the  execution,  upon  a  subse- 
quent entiy  of  it  by  the  latter.  JVlmit 
et  aL  V  MnlhoUand,  381 

ESTATE  POR  LITE  IN  PERSON- 
ALTY, 

1.  A  residue  which  is  given  for  life,  whh 
a  remainder  over,  must  be  sold  by  the 
executor,  and  the  interest  paid  to  the  le» 
gatce  for  life,  and  tlie  principal  to  him 
in  remainder,  because  this  is  the  only 
mode  of  giving  both  sets  of  legatees  the 
enjoyment  of  those  chattels  which  are 
perishable.    Umith  v  Barham,         420 

2.  Slaves  arc  in  this  State,  an  exception 
to  this  rule,  because  they  are  not  con- 
sumed in  the  use,  and  their  natural  de« 
cay  is  supplied  by  their  issue,  which 
goes  to  those  in  remainder.    Ibid,  420 

3 .  A  legatee  for  life  is  bound  to  keep  down 
the  interest  of  a  debt  charged  upon  his 
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legacy,  and  lie  may  be  compelled  U>  con- 
tribute to  its  payment  But  he  is  not 
bound  to  surrender  the  whole  profile  for 
the  purpoae  of  extinguisluug  it.    IbicL 

425 

4.  The  legatee  for  life  of  a  specific  €hattel, 
baa  a  right  to  the  poMeesiou  of  it,  and 
the  aaaent  of  the  executor  to  hia  legacy 
veaU  the  title  of  him  in  remainder.  IbitL 

426 

5.  When  a  specific  chattel,  which  is  con- 
sumed in  the  uso,  is  given  for  life,  what 
interest  vests  in  the  remainder-man.  i^ul 

ibuh  ^vr 

Vide  Limitation  of  Personal  Estate. 
EVIDENCE. 

1.  The  terms  of  a  written  agreement  can- 
not be  Taricd  by  parol  proof,  in  equity 
more  than  at  law,  unless  upon  an  ad- 
mission by  the  defendant,  or  unless  the 
provision  sought  to  be  established  was  a 
substantive  part  of  the  agreement,  and 
omitted  through  fraud  or  mistake,  as 
where  an  absolute  bond  was  given  to  in- 
demnify bail,  and  the  proof  was  of  ad- 
missions by  the  obligee  of  the  intent, 
but  nothing  to  show,  fraud  or  mistake, 
or  that  a  condition  was  omitted,  it  was 
held  to  lie  single.    Jfowell  v  Uookt,  258 

2.  A  sheriff's  rettini  and  deed  are  prima 
facie  evidence  of  the  sale  and  «f  the  i- 
dcntity  of  the  land  sold  and  that  convey- 
ed ;  but  if  the  presumption  exists  at  all 
in  iavor  of  deeds  executed  by  a  succeed- 
ing sherlir,  under  the  act  of  1799  {Rev. 
c.  538)  it  fails  when  it  appears  that  the 
successor  know  nothing  of  the  lacts  re- 
cited in  his  deed,  but  executed  it  from 
his  confidence  in  the  representations  of 
the  purchaser,    McPherson  v  Uusaet/, 

323 

3.  A  defendant  against  whom  no  decrco  is 
prayed,  and  who  has  no  disqualifying 
interest*  may  be  examined  by  the  plain- 
tiff.    Jonea  v  Bulloch,  369 

4.  Where  a  father  conveyed  Ismd  to  a  son 
by  a  deed  of  bargain  and  sale,  upon  a 
bill  by  otlier  children,  seeking  to  have 
the  land  brought  into  hotch-pot,  parol 
evidence  cannot  be  received  to  prove  that 
it  was  in  fact  given  as  an  advancement. 
hilkijuoti  V  ffilkimoHf  376 


5.  Parol  evidence  is  not  admissible,  tkiher 
in  equity  or  at  law,  to  vary  the  terms  of 
a  written  contract    Ibi<L  377 

6.  But  in  equity,  matter  of  fraud,  acci- 
dent or  surprise,  may  be  proved  by  parol, 
to  raise  a  trust  dehors  the  deed,  and  af- 
fect the  conscience  of  one  claiming  un- 
der it.     Ibid,  378 

Vide  Answer,  1,  8, — Executors  and  Ad- 
ministrators, 27,  28,  29,  SO,— Master** 
Report,  1,  2, — Mortgage,  16,— Prac- 
tice, 1,  2,  3. — Receipt 

EXCEPTIONS. 
Vide  Master's  Report,  I,  2.     Practice  4. 
EXECUTION  AND  EXECUTION 
SALES. 

1.  As  many  executions,  of  any  kind,  as 
the  plaintifi*  chooses,  may  be  sued  out 
on  the  same  judgment — ^but  if  executed 
wrongfully,  or  irregularly,  it  is  at  his 
peril.    McJ\''air  v  Ragland^  42 

2.  Ifa^. /a.and  ca.  so.  are  both  soei 
eut,  and  there  is  a  levy  under  tlie  form* 
er,  the  latter  cannot  be  executed  until 
either  a  sale  or  due  discharge  of  the  e£« 
fects.    Ibid,  44 

3.  Pev  Baitiel,  J.— The  act  of  1 812. 
{Rev,  c  830,)  authorising  the  sale  of 
trust  estates  by  execution,  applies  wlier» 
the  trust  estate  of  the  defendant  is  co- 
extensive with  the  legal  title ;  not  where 
the  trustee  holds  for  the  defendant  for 
life,  with  remainder  to  others.  IVeetnaM 
et  ah  V  Perry,  245 

4.  A  purchaser  at  execution  sale,  succeeds 
to  all  the  rights  of  the  defendant,  and 
where  the  latter,  before  die  teste  of  the 
execution,  had  received  a  deed  for  land^ 
which  by  the  fraud  of  a  tliird  person, 
had  before  its  registration  been  destroyed, 
and  the  legal  estate  conveyed  by  the 
bargainor  to  that  person,  the  purchaser 
is  entitled  to  a  conveyance  from  him.— 
Moiiit  V  Ford,  412 

5.  An  unregistered  deed  vests  in  the  bsr*> 
gainee  an  inchoate  legal  estate,  which 
was  liable  to  seizure  under  an  execution, 
before  the  passage  of  the  act  subjecting 
equitable  interests  to  execution  sales. — 
Ibid.  418 

5.  Defendants  need  not  answer  immaterial 
allegations.  Therefore  where  a  plaintiff 
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«)1eO£^(]  tttat  an  CTecution  in  favor  of 
th«  defendants,  being  in  the  hands  of  the 
BhcrifTf  he  had  in  satisfaction  tlioreof, 
discounted  with  the  Sheriff,  a  judgment 
wiiich  he,  the  plaintiff,  bad  against  him 
and  others,  an  execution  for  which  was 
then  in  the  hands  of  the  coroner,  and 
that  matual  receipts  had  passed  between 
him  and  the  sheriff;  and  further  that  the 
Bherifl^  not  paying  over  the  money  to 
the  defendants,  they  had  obtained  a 
judgment  therefor,  upon  the  official  bond 
of  the  Sheriff;  it  was  held,  that  wkhout 
the  assent  of  the  defendants  to  the  set- 
tlement between  the  plaintiff  and  sheriff, 
these  facts  constitute  no  defence  against 
the  judgment  in  favor  of  the  defendants, 
against  the  plaintiff^;  and  that  the  de- 
fendant need  not  answer  whether  the 
sheriff  and  others  against  whom  he  had 
the  judgment  were  good  and  able  to  pay 
the  same,  nor  whether  an  execution  on 
said  judgment  was  in  the  hands  of  the 
eoToncT,  nor  whetli«r  the  plaintiff  gave 
the  sheriff  a  receipt  for  the  jadgment,  nor 
whether  the  sheriff  and  his  sureties  were 
kble  to  pay  the  judgment  on  his  official 
bond.     ColUer  v  Batik  of  JVewbentf 

fi25 

^.  Nothing  but  cash  received  by  the  She- 
riff from  the  defendant  in  an  execution, 
or  a  levy  upon  his  property,  and  taking 
it  out  of  his  possession,  can  discharge 
tlie  debt  due  the  plaintiff     Ibid,       630 

l^ide  Auction  Sales — Creditors  1,  4,  5 — 
Entry — Execution  and  Execution  Sales 
38.  39,  40 —Mortgage  5,  6,  15. 
EXECUTORS  AND  ADMINISTRA- 
TORS. 

1 .  Executors  are  not  entitled  to  commissiona 
on  debts  due  from  themselves  to  the  tes- 
tator, nor  upon  payments  to  legatees. — 
Arnold  v  Blackrwell,  4 

2.  Neither  are  they  allowed  to  a  dishonest 
fxecutor.    Ibid,  4 

3.  A  division  of  slaves,  honestly  made  by 
an  executor,  upon  a  wrong  prmciple,  may 
be  set  aside  upon  the  bill  of  a  legatec,who 
has  submitted  to  the  division  in  ignorance 
of  his  rights.     Speight  v  Gatlingy       9 

4.  The  children  of  a  second  huslwnd  can- 
not enfprcQ  distribution  from  the  admin- 


istratrator  of  the  first ;  because,  if  th« 
share  of  the  wife  vested  in  her  second 
husband,  his  administrator  only  can  claim 
it ;  and  if  it  survives  to  her,  the  children 
have  no  right  to  it  Dameron  ▼  Clay 
et  ai,  19,  20 

6.  An  executor  is  not  liable  for  laehet  in 
not  enforcing  the  payment  of  a  debt  due 
the  testator,  from  a  co-executor  who  be- 
comes insolvent  aflor  the  probate  of  tha 
will.     Clarke  v  Cotten  et  al,  61 

6.  An  executor  may  tetain  for  necessaiy 
Expenses,  in  addition  to  his  commissions 
at  the  rate  of  5  per  cent,  upon  the  re- 
ceipts and  disbursements.     Ibid,        64 

7.  Commissioners  are  not  allowed  upon 
payments  to  legatees.     Ibid,  65 

8.  An  executor  is  not  Kable  upon  the  in- 
solvency of  a  co-executor,  for  assets 
which  he  has  never  had  under  his  con- 
trol.    Ibid.  6* 

9.  Legatees  can  come  into  equity  to  secure 
themselves  against  the  insolvency  of  an 
executor.  But  it  does  not  follow  that 
an  executor  can  compel  an  insolvent  co- 
executor  to  account ;  and  it  seems  that 
he  cannot    Ibid,  60 

10.  Executors  have  no  right  to  charge  a 
specific  legacy  bequeathed  ta  a  co-exe- 
cutor, with  a  debt  due  from  him  to  the 
testator.    Ibid,  5T 

U.  Whero  one,  appointed  an  executor^ 
purchases  at  the  sale  of  the  assets,  be» 
foro  he  has  proved  the  will,  and  his  co- 
executors  deliver  him  his  own  note  and 
also  others,  for  collection,  and  the  debtor 
aflcrwards  proves  the  will  and  becomes 
insolvent,  tlie  co-executors  are  liable  for 
the  amount  of  his  purchasos  and  collcc- 
Uons.    I6id.  57 

12.  But  disbursements  by  the  insolvent 
in  payment  of  the  debts  of  the  testator, 
made  by  directions  of  his  co-executors* 
shall  exonerate  them  pro  tante,  and  not 
bo  applied  to  a  debt  which  he  owed  the 
testator  in  his  life-time.     Ibid,  5S 

13.  Where  it  becomes  necessary  for  an 
executor  to  employ  an  agent  the  ap- 
pointment of  one  who  was  nominated 
as  co-executor,  but  never  proved  the  will, 
is  justified  by  the  confidence  reposed  in 
him  by  the  testator.     Ibid  58 
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14^  It  makM  no  Jinrrence,  that  the  agent  | 
may,  by  proving  tUc  will,  place  it  out  of 
the  power  of  hia  co  ezecuton  to  call  him 
to  account.     Ibid,  59 

15.  Where  one  executor  deliven  over  aa- 
aets  to  hu  co-executor  bonajide,  and  for 
a  purpoae  appaxently  brneficia!  to  the 
catate,  he  ia  not  reaponaible  for  the  eon- 
duct  of  hie  co-executor*     Ibid,     69,  60 

16.  An  adminbtrator  who  haa  paid  debts 
of  hia  inteatale  to  a  larger  amount  than 
the  aaaeti  in  bis  hands,  is,  in  equity, 
aubstituled  to  the  rights  of  the  creditors, 
and  may  recover  of  the  heir  the  aum 
thus  overpaid.  William*  v  fVilliamt,  69 

17.  But  if  an  adminiatrator,  knowing  the 
peraonal  estate  to  be  inaolvent,  had  made 
aiich  paymenta  with  the  intent  to  make 
the  heir  hia  debtor,  and  withdraw  the 
question  of  fully  administered  from  the 
proper  forum,  he  would  be  entitled  to  no 
relief.     RitL  71 

18.  A  Court  of  Equity  haa  juriadiction  at 
the  auit  of  a  legatee,  against  the  execu- 
tor of  an  executor,  who  haa  the  fiinda  of 
the  fint  testator  in  his  hands,  although 
there  is  a  aurviving  co-executor.  Brit- 
ten V  BatemaUf  ]  15 

19.  Creditors  have  no  redieaa  againsc  the 
executor  of  an  executor,  where  there  is 
a  surviving  co-executor,  unless  upon  the 
ground  of  collusion,  or  of  the  insolven- 
cy of  the  survivor.    Ibid.  1 1 7,  1 1 8 

50.  A  iraymeut  by  the  executor  of  one  of 
two  co-executors  to  the  survivor,  will 
discharge  tbo  eatate  of  the  deceased  exe- 
cutor, jbro  fa»/o.     Jbid.  118 

51 .  Legatees  msy  in  equity  recover  of  the 
executor  of  a  deceased  executor,  and  the 
surviving  co-executor,  the  funds  in  their 
hands  respectively.    Ibid,  118 

52.  Co-executors  who  jointly  administer 
are  liable  for  each  other's  acts.  Ibid,  118 

23.  But  upon  an  account  of  their  adminis- 
tration, both  are  not  jointly  responsible 
to  legatees  in  the  first  instance.  He  who 
has  received  the  fund  is  primarily  liable, 
and  the  other  only  in  case  of  his  default. 
Ibid,  119 

24.  The  court  presumes  against  an  ad- 
ministrpitor  dealing  with  the  estate  for 
his  own  benefit,  or  that  of  a  C(>-adminis- 


Irator;  or  claiming  commissions  whiW 
he  keeps  no  account.  Vet  uuder  spe- 
cial circumstances,  such  dealings  may 
be  supported,  and  commissions  allowed. 
Finch  V  Raglundi  137 

25.  tt  is  not  a  universal  rule,  that  an  ad- 
niinistr  itor  who  keeps  no  accounts  shall 
be  allowed  no  commissionB.  It  is  how- 
ever a  very  general  rule,  and  will  only 
admit  of  an  exception  under  veij  pecu« 
liar  circumstances  4     Ibid.  141 

26.  An  executor  who  keeps  no  acoonnta 
u  chargeable  with  interest.  Jhid,      142 

27.  The  production  of  the  intestate's  noCea 
by  an  admistrator  is  not  suffidcnt  proof 
of  a  disbursement*     Ibid,  143 

28.  It  is  in  itself  a  suspicious  circamstaiice, 
that  one  administrator  should  confess  to 
another  a  judgment  for  a  debt  claimed 
from  the  estate ;  and  no  efiiBct  will  be 
given  to  it  as  a  judgment ;  but  the  credit- 

'  or,  if  alive,  muat  prove  the  debt.  But 
where  such  admistrator  is  dead,  and 
many  years  have  elapaed,  ao  that  the 
means  of  direct  proof  no  longer  exist, 
and  all  the  circumstances  of  the  case  ra* 
pel  the  presumption  of  fraud,  the  court 
will  allow  weight  to  the  judgment  aa 
a  settlement  between  the  admimstratora. 
Ibid.  144 

29.  A  judgment  against  an  adminiatrator 
is  in  general  a  sufficient  voucher  for 
him,  without  other  proof  of  the  debt.— 
But  a  judgment  by  an  administrator  a- 
gainst  his  ccMidministrator,  being  a  nul- 
lity at  law,  is  not  allowed  by  a  Court  uf 
Bquity  to  have  the  etEsd  of  a  judgment 
Ibid.  146 

SO.  But  auch  judgment  is  evidence  of  a 
settlement  between  the  administratora; 
and  al\er  the  lapse  of  twenty  years  and 
the  death  of  the  administrator  who  waa 
a  creditor,  the  court  allowed  the  admin- 
istrator credit  for  the  judgment,  without 
further  evidence  of  the  debt.    Ibid,  146 

31.  Although  an  executor  cannot  purchase 
at  his  own  sale,  yet  if  be  does,  and  theia 
is  no  fraud,  but  he  paya  the  purchasa 
money  for  the  use  of  the  estate,  and  his 
accounts  are  settled,  and  acquittan- 
ces given  by  the  legatees,  without  tl^ 
exercise  of  ui.due  influence  on  hia  pan 
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tie  cannot,  after  the  lapse  of  twenty-nine 
yean,  be  declared  a  trastee  for  the  le^- 
lees  of  the  slaves  purchased  by  him.— 
ViiUnet  v  JSTorfleetj  167 

93.  A  settlement  of  the  account  of  an  exe- 
cutor by  commissioners  appointed  by  the 
County  Court,  is  not  a  bar  to  a  future 
account,  but  it  rebuts  the  presumption 
of  fraud.    Ibid.  172 

33.  Itteemif  that  an  executor  who  has 
been  charged  with  assets  in  respect  to  a 
judgment  which  is  enjoined,  is  entitled 
to  relief;  but  whether  at  law  or  in  equi- 
ty. Qui     HoweU  y  ITooktt  261 

34.  An  administiator  who  has^  without 
neglect,  been  compelled  to  pay  debts  of 
his  intestate  to  an  amount  exceeding  the 
personal  estate,  will  be  re-imbursed  out 
of  the  real  assets.     Sandert  t  Sandera^ 

262 
85.  But  if  the  payment  be  voluntary,  whe- 
ther he  will  be  aided.  Qui     Ibid.   262 

36.  The  executor  of  a  will  which  is  of 
doubtful  import,  has  a  right  to  apply  to 
a  Court  of  Equity  to  have  it  construed, 
and  its  trusts  declared.  Bullock  y  Bul- 
lock, 307 

37.  An  administrator,  with  the  will  an- 
nexed, becomes  a  trustee  for  any  trusts 
declared  in  the  will,  as  much  as  if  he 
had  been  named  executor.  Joneo  v 
Jonetf  887 

88.  Where  an  executor  raised  money  and 

I  bought  the  slaves  of  his  testator  at  exe- 
cution sale,  and  re-paying  the  purchase 
money,  conveyed  them  according  to  the 
terms  of  the  wilU  it  vtu  held,  Daitixl, 
J.  dissenting,  that  they  were  liable  to 
the  claims  of  other  creditors.  Clarke  v 
Clarke,  407 

39.  J*er  Rotmjt,  C.  J,  arguendo,— ^Tht 
same  objections  apply  to  purchases  made 
by  an  executor  at  execution  sale  of  the 
assets^  as  to  those  made  at  his  own. — 
Ibid,  410 

40*  By  Dawtxi,  J.  arguendo, — A  levy 
vests  the  title  to  chattels  in  the  shcrifT. 
His  sales  are  ^rtmayhoe  fiiir,  and  the 
case  of  Blount  v  Davia  (2  Dev,  Hep, 
19 J  validate  purchases  of  assets  made 
by  the  executor  at  his  sales.  Ibid,  411,412 

41.  Although  executors  who  bona  fide  pay 
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a  legacy  to  a  charity  of  doubtful  validity 
are  protected,  yet  when  slaves  were  be- 
queathed to  a  Quaker  Society,  upon  a 
trust  for  emancipation,  and  the  execa« 
tors  confederating  with  the  Society  to 
defeat  the  claim  of  the  next  of  kin,  do- 
livered  the  slaves  to  the  Society,  and 
otherwise  acted  mala  fide,  they,  in  de* 
fault  of  payment  by  the  Society,  wero 
held  responsible  for  their  value  and  hire, 
and  also  for  interest  thereon.  Redmond 
V  Coffin,  45X 

42.  No  decree  can  be  made  against  an  ex- 
ecutor, unless  assets  are  admitted  by 
him,  or  found  upon  a  reference:  and 
where  he  is  made  a  defendant  by  ocire 
facias,  after  establishing  the  right  of  the 
plaintifl^  the  proper  step  is  to  direct  an 
enquiry  as  to  assets.  Mitchell  v  J7o« 
barda,  478 

43.  Executors  charged  with  the  manage- 
ment of  legacies  to  infants,  are  entitled 
to  commissions  upon  the  profits — but 
they  take  them  aa  executora,  to  be  divi- 
ded according  to  their  several  degrees 
of  labor ;  and  upon  the  death  of  one  who 
had  possession  of  the  fund,  the  survivor 
is  not  entitled  to  another  commission.^" 
Perry  v  Maxwell,  506 

Vide  Account.^  Decree,  5, — ^Heirs,— In- 
terest, 8, — Jurisdiction,  1,— Legacy,  48» 
—Master's  Report,  2,^Reference  to  the 
Clerk  and  Master,  1, — Residue  and  Resi- 
daary  Clause,  2,— Surety,  4, — Vendor 
and  Purchaser,  6. 

EXCHANGE. 

Where  A  sold  land  to  B,  for  ^,100,  with 
a  permission  te  make  a  payment  of 
$1,500  by  a  conveyance  of  two  tracts  of 
land  in  Tennenee,  which  should  be  of 
the  value  of  three  dollajs  per  acre  ao* 
cording  to  the  locator's  valuation ;  upon 
a  bill  by  A,  claiming  the  $1,600  in  cash, 
it  was  held,  to  be  an  executory  agree- 
ment for  an  exchange  of  land,  and  that 
the  default  of  B,  in  making  the  convey* 
anoe,  and  the  want  of  a  locator's  valoe- 
tion  were  matten  of  compensation.-^ 
Littl^ohn  V  lalar,  309 

FEME  COVERT. 

In  snits  by  married  women,  a  prochmn  amy 
is  necessaiy,  not  only  to  aecura  the  cosl% 
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to  tnterpote  a  foitabk  advanr ;.  and  thU 
tola  10  not  difpeoHd  whft|  eran  vrhem 
tha  wife  f  net  in  forma  paupaiM  — 
Word  ^  War4  et  aL  A53 

fid*  Cam  1. 

FORGERT. 

TKhXJXK 

1.  A  wrong  dona  bj  a  penon  MddBg 
aqnitable  relief  to  ona  noC  a  party  to 
Hie  proceeding^  lumuhai  no  objection 
to  fBch  aelief  on  tbe  pait  of  tboee  againet 
whoM  ii  b  aought.     Geedb  v  Uaikint, 

998 

).  Wlien  an  objeetion  to  aquitabla  relief 
if  bawd  upon  an  allegation  djirautif  il 
^iU  not  be  enetoined  hf  proof  af  mare 
arrer.    JSi<L  ^  393 

").  Xfo  one  ean  in  eqnity,  bv  pamuMed  t9 
flet  Dp  a  benefit  derived  throiigli  the  fraud 
af  another,  although  he  may  not  have 
had  a  pewonal  agency  in  the  impoeition. 
JUkd*  897 

Tide  Evidence  1,  V-»-C!tecutfottand  Sxa* 
cution  Salee,  i^Ezecutonand  Admin- 
iatrator«41. 

GIFT  OK  SLAVEa 

|.  Befine  the  act  of  1806  C^ev.  c,  701) 
if  a  lather,  upon  the  marriage  of  adnld^ 
put  negraea  into  her  poasastton,  ^'aia 
Jktie  it  ia  a  gift,  and  not  a  loan.  j!9am» 
erafi  ▼  Cl^  19 

t«  A  paiut  gm  of  alavea  ia  not  antiialy 
Void  by  the  act  of  1806,  fUev.c.  701.) 
The  <kath  of  the  donor,  or  a  confirma- 
tion of  it  by  him,  rendera  it  good  06  in* 
Mtb.     £^09k  V  MuiUwkf  314 

S*  A  g£fl  unaccompanied  With  ddhrery,  and 
by  an  instrument  not  aealed,  ia  not  va- 
lid ;  and  where  a  testator  bequeathed  a 
alave  to  his  widow  for  life,  and  after- 
wards to  all  his  children,  and  while  the 
alave  was  in  the  posoeasion  of  the  widow, 
aome  of  the  children  nlinquished,  with- 
out eonaideration,  and  by  a  writing  not 
under  aeal,  their  intereat  in  the  slave  to 
one  of  their  brothers,  it  waa  held  that 
the  ioatrument  passed  nothing.  i>ew- 
neyw  Smitk,  636 

GUAKANTY. 

Tin  amU  of  a  dabtor^  upco  final  proeeas, 


is  not  neeeaaary  to  enabta  • 
of  the  debt,  to  chaiga  tha  gonmiitor^-* 
Maehledre  v  ^el$»n,  9S 

GUARDIAN  AND  WARDu 

nd0  Intereat,  3. 

HlflRS. 

The  hair  ia  oonelbdedPby  a  judgmenlacamBl 
the  administrator,  aa  to  evaiy  thing  boa 
the  amount  of  assets  rooeived  by  ttie  lafe> 
tor.     Sandert  v  ^Samirra,  864 

Vid€  Accord  and  Oatfa&etkn^— Logaey, 
13,  14,  15,  16,  17,  18, 19,30,21.  SS; 
33,  24|— Vendor  and  PurduMT,  II. 
HOTCH  FOT, 

Vide  Evidence,  4. 

HUSBAND  AND  WB%, 

I.  In  this  Stale  the  wife  haa  na  e^ni^ 
against  her  huaband  to  have  a  peaviaaoii 
made  for  her  out  of  her  cAeaes  aeeming 
during  tbe  eovertura,  although  he  ba  in* 
aolvant,  and  na  asttiiniant  has  besn 
made  on  her.     Ltuntar  t  ZXinsv0«,389 

3.  A  daed  to  a  yeaia  eaveft,  cosiwying 
sbves  to  her  alter  tha  death  of  Iba  d<^ 


nor,  ciaales  an  inlerest 
to  her  after  the  death  af  her  huafaan^ 
and  she  is  a  naeessary  party  to  a  bill  bj 
him,  aeeking  relief  upon  her  litla.  J!kr- 
nerayy  Carr^way,  40fr 

8.  The  words  ''to  her  and  her  bain'  pro- 
per uae,^'  annexed  to  a  logacy  to  a  mai^ 
lied  daughter,  donol  mska  it  a  Vagacy  t» 
her  aeparate  uae,  being  pndnMy  an  in* 
efieetual  attempt  to  aecura  it  to  bar  chil- 
dren^ and  not  intended  to  defeat  iha 
light  of  her  husbandi  and  tha  feet  that 
the  testator  usee  di&rent  woada  in  If 
gactea  to  his  sane,  ia  not  auflBaent  to 
rebut  this  presumption,  and  repd  the 
daims  of  the  husband.  BiuUnU  v  Wti* 
•on^  48^ 

Vide  Feme  Covert,*-Partiea  to  a  8u%  Ip 
—Vendor  and  Purchaner,  3, 4. 
IN  FORMA  PAUPERIS. 

Ffd^Fema  Covert. 

INJUNCTIONa 

1.  Where  the  right  afiectad  Ii  clear,  or  tfai 
injury  irreparable,  injunctiona  are  grsnt* 
ad  against  private  nuisancaa,  originating 
in  ertablishmcQta  for  personal  gnuifica' 
tion,  or  prtvato  profit  only*  itMon  ▼ 
Perkina^  Hk 
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S*  B«l  piivtte  right  anal,  upon  adeqaate 
eompeiiMtton,  yield  to  public  oonreni- 
enee ;  and  courts  of  equity  will  not  In- 
terfera  by  injunction,  where  the  public 
beaelita  reaulting  from  Meh«n  eaCabUsh- 
ment  exceed  the  private  inconveoiience. 
Jhid.  40 

9.  A  court  of  equity  will  not  enjoin  aauit 
•t  law  in  the  court  of  another  State ; 
neither  will  it  direct  a  particular  order  to 
lie  made  fin  a  chancery  anit  thus  pend- 
ing* nnleai  it  be  by  putting  a  party  to 
hia  election.    Botfdw  Uavrkim,      836 

Wi^  Judgment  6— Mills  1,  3« 
INTEREST. 

i.  Tntereat  upon  rents  and  profits  is  sot 
usually  allowed  niftil  an  aoce«nt*be  do- 
jnandcd-  But  where  the  possession  is 
meita  Jide,  it  is  allowed  from  the  re- 
ceipt.    JBenxein  w  Rtfbinet,  €7 

S«  Intereat  is  not  compounded  against  a 
guardian  for  the  time  when  the  funds  of 
the  ward  remain  in  his  hands  after  the 
relation  has  ceaaed.  JHUcfitU  ▼  ffo- 
barth^  479 

9.  An  executor  will  not  be  charged  inter-  ^ 
«sl  on  a  small  twim,  teo  iaconslderable 
for  distribution,  which  he  bona  fide 
keeps  on  hand  for  a  general  settlement 
Nor  will  he  he  charged  interest  on  a 
large  aum,  received  after  the  filing  of  a 
bill  ibr  an  account,  when  he  makes  no 
opposition  to  the  account,  and  retains 
4he  money  to  answer  the  deciee.  But 
if  an  Older  u  made  in  the  eauae,  author- 
«ing  him  to  pay  the  money  into  court, 
and  he  neglects  to  do  ao,  he  will  be 
charged  with  interest  upon  it  from  the 
4ime  the  order  was  made.  Downey  v 
Smith,  535 

Wida  Estate  for  life  in  personalty,  8^£ 
«utors  and  Administrators,  26, 
gacy  36,  47. 
INTERPLEADER,  BILL  OF, 

md0  JwiadiinioB  4. 

ISSUE. 

WmU  Answer  f ,  6,  7— Practice  Ic 
JUDGMENT. 

I.  The  iiragularity  of  a  judgment  at  law 
ki  no  ground  of  relief  in  equity.  To  en- 
4itlo  himeelf  to  relief  the  delendant  at 

r-tafcen 


of  him,  to  pMchlde  him  IhMte  a  delenet 
against  an  unoonadentioua  daini.  JKt* 
te//  V  Boxman^  154 

2.  If  a  judgment  has  been  iniquitousljr 
used,  a  Court  of  Equity  wUl  annul  what 
has  been  done  under  ft     IkuL        161 

8.  Where  there  is  a  cesifidentiid  relation 
between  the  plaintiff  and  defendant  at 
law,  a  Court  of  Equity  will  set  aside  a 
judgment  by  de&ult,  unless  jN>m0  preo# 
wa«  oflered.     ibid*  16t 

4.  Where  a  judgment  was  confessed  to  the 
prosecutor  by  a  prisoner  confined  in  jail 
on  a  charge  of  larceny  and  arson,  nader 
circumstanees  which  induced  the  const 
to  enjoin  it,  but  without  any  misoonduoi 
on  the  part  of  the  presecutor,it  waa  hdcl 
that  it  should  stend  as  a  security  for  the 
amount  which  might  be  recovered  in  an* 
other  action  to  be  brought  by  the  prase- 
ctttor  for  tha  saoM  trespass,  siath  ▼ 
CoM,  kBat 

6.  A  delbndant  at  law  lifts  no  relief  in  equi* 
ty  against  a  void  judgment ;  as  whdro 
no  9cu/a*  was -served  on  the  heir,  and 
the  creditor  obtained  a  judgment  tnA 
purchased  his  land,  the  judgment  being 
^oid,  and  the  remedy  at  law  eompletOf 
no  relief  can  be  had  in  equity,  Jbmu* 
worthy  V  Cheehire^  2M 

6.  A  defendant  whose  judgment  has^  pend* 
ing  a  suit  in  equity,  become  dormantt 
is  not,  upon  a  dismission  of  the  bill,  en- 
titled to  a  docree  for  bis  debt,  unless  an 
injunolian  has  issued.    Mowef!  v  B—ht^ 

261,  26S 

Vide  Executon  and  Administntora,  28; 
39,  80,  33,— Lapse  of  Time,  1«  4,  7,  lU 

JURISDICTION. 
1.  Upon  a  bill  by  children  against  the  ad- 
ministrator  of  their  Ihther,  barging  that 
negroes  had  been  advanced,  upon  the 
marriage  to  Iheir  mother,  and  vested  In 
her  huaband^  and  that  after  the  deeth  ef 
their  father,  the  negreea  were  claimed 
by  the  brothere  and  aisters  of  tin  mo* 
ther,  as  haring  been  a  loan,  and  not  an 
adyancement---there  being  no 
between  the  administrator  and  the 
tiib,  and  the  former  being  in 
and  honeatly  defending  Uf  l%al 
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it  wa9  held  Ihtt  the  eouit  hid  juriailio-  ' 
tkm  to  decree  a  dietribution  of  the  slaves  > 
bj  the  admiaiBtrator,  but  not  to  try  the 
ooDtrorersy  between  the  latter  and  those 
daiming  a  legal  title  adversely  to  him. 
JDamerwi  v  Clay  etah  17 

9.  A  court  of  equity  hss  a  clear  junsdic- 
tion  on  the  bill  of  the  eettui  qui  tntMi, 
against  the  trustee.    Jbid.  SO 

8.  But  where  a  third  person  claims  a  le- 
gal title  adversely  to  the  trustee,  a  bill 
by  the  cestui  que  trust  against  the  trus- 
tee and  that  third  person,  drawing  tho 
question  of  title  into  UtigaUon  in  equity, 
cannot  be  maintained.    Ibid^  20 

4.  It  cannot  be  sustained  as  a  bill  of  inter- 
pleader, because  the  plaintifis  are  not  in 
possessioo.    Jbid,  21 

6.  And  tt  eeenu  that  the  trustee  cannot 
to  protect  himself,  draw  the  cestui  que 
trust,  and  a  stxasger  into  litigation. — 
Jbid'  21 

8.  Nor  can  one  in  possession  under  a 
legal  title,  aue  one  out  of  possession,  to 
Ittve  a  pretended  title  of  the  latter  de- 
clared void,  unless  upon  some  peculiar 
ground  of  equity  jurisdiction.    Ibid.  21 

7«  Courts  of  equity  in  this  State  will  not 
sustain  a  biU  to  enjoin  a  judgment  at 
law,  upon  a  money  demand,  where  the 
amount  in  controversy  does  not  exceed 
fifty  dollars.     Chunn  v  MeCarson,  73 

Vide  Account  3,  4.— Executors  and  Ad- 
ministrators 18. 

LAND  CHARGED  WITH  THE  PAY- 
MENT  OP  DEBTS. 

i.  The  rule  exempting  lands  charged  with 
the  payment  of  debts,  until  the  personal 
estate  is  exhausted,  is  not  founded  upon 
tho  notion  of  the  testatoi's  providing  a 
fund  not  otherwise  chargeable ;  but  upon 
lus  presumed  intent  that  his  gift  ^all 
not  fail  while  there  is  a  surplus  not  giv- 
en away.  Palmer  yr  Jrmstron^j  269^270 

X  Or  to  distinguish  between  different  de- 
visees, and  not  between  them  and  the 
heir  or  next  of  kin.    Ibid,  370 

3.  The  rule  is  the  same  when  there  is  a 
ixmvendon  oat  and  ottt»  and  the  residue 
given  away.  .  IbitL  271  | 

Vide  Legacy,  19,  20,  21,  22,  23,  S4,  28,  • 
36, 37.  I 


LAPSE  OP  TIME. 

1.  Where  a  judgment  on  a  bond  was  eb- 
tained,  and  after  a  return  of  not  satisfied, 
became  dormant^  and  ten  yean  after- 
wards was  revived,  when  the  defendant 
having  discovered  evidence  that  the 
bond  had  been  paid,  obtained  a  verdict 
cstabKshing  that  fact,  upon  an  issue  di* 
rected  for  the  purpose,  it  was  held,  Hcr- 
Fisr,  Judge,  dissentiente^  that  as  the  evi- 
dence was  satisfactory  to  a  jury,  the 
lapse  of  time  was  not  a  bar  to  the  rrlie£ 
mU  V  Jaties,  101 

2.  i'er  Rcrrm,  Judge.  A  Cooit  of  Equi- 
ty requires  active  diligence,  as  well  as  a 
just  cause,  because  of  the  difficulty  u( 
ascertaining  the  truth  in  State  cases. — 
Ibid.  104 

3.  The  rule  prescribes  no  particular  time  ; 
but  where  the  s'atote  of  limitations  bars 
at  law,  it  bsrs  also  in  equity.  Ibid,  105 

4.  Where  the  relief  is  sought  against  a 
judgment  at  law,  to  let  in  a  legal  defence 
unknown  at  the  trial,  the  bill  should  be 
filed  with  the  least  possible  delay-  Ibid. 

106 

6.  This  in  analogy  to  the  rule  of  law  on 

applications  for  continuances  for  newly 

discovered  testimony.     Ibid,  106 

6.  And  also  where  a  verdict  is  sought  to 
bo  set  aside  by  appeal  or  certierari.—^ 
Ibid.  106 

7.  At  any  rate  the  plaintiff  should  be  held, 
in  analogy  to  the  act  of  1800  {Rev.  c. 
551)  prohibiting  the  granting  of  mjuno- 
tions  upon  judgments  obtained  at  law, 
more  than  four  months  after  the  trial  to 
file  his  bill  within  that  time  after  the  dis- 
covery of  the  evidence.    Ibid.  106 

8.  A  judgment  ought  not  to  be  set  aside 
for  testimony  discovered  after  the  time 
allowed  the  defendant  to  bring  error.-— 
Ibid.  108 

9.  Much  more  ought  a  bill  to  set  aside  a 
judgment- for  after  discovered  testimony, 
to  be  dismissed,  where  if  it  sought  to 
reverse  a  decree,  it  would  be  barred  by 
lapse  of  time.    lUd.  108 

10.  A  delay  of  thirty-four  years  after  a 
contract  for  the  sale  of  land,  without  any 
claim  on  it,  is  a  bar  to  a  bill  for  its  spe- 
cific performance,  where  the  delay  ia  not 
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•ocounted  for  by  rnMon  of  in&ocy,  co- 
▼ertuie,  or  tho  like.  Tate  v  Cornier,  224 

11.  la  an  agreement  for  the  sale  of  knd, 
the  vendor  is  oensidered  to  be  a  traetee 
for  the  vendee,  and  the  statute  of  limi- 
tations does  not,  in  equity,  bar  the  lat- 
ter. But  that  court  rc8))ect8  the  lapse 
of  time  in  cases  of  implied  trusts,  and 
iialeaa  ezplsined,  it  is  a  bar  to  the  re- 
Uef.     Ibid.  226 

LEGACY. 

1»  Where  a  testator  bequeathed  personal 
estate  to  a  child,  "  to  her  and  her  heirs 
forever/'  and  added  **  it  is  my  will  and 
desire  that  if  my  said  child  lives  to  arrive 
at  ihe  age  of  eighteen  years,  for  her  to 
receive  said  legacy  and  take  possession 
of  it;  and  if  she  sboiUd  die  without  a 
lawful  heir  l^egotten  of  her  body,  then 
the  said  property  to  revert  back  and  be 
equally  divided,"  6cc — ^it  was  held  tliat 
the  words  '^receive  and  tike  possession" 
were  equivalent  to  '*  shall  then  be  paid,'^ 
and  that  the  legatee  took  a  vested  and 
(the  limitation  over  being  too  remote,} 
an  absolute  interest.  Cooper  v  Pridgeon, 

9S 

S.  Where  the  time  ii  not  annexed  to  the 
legacy,  but  to  the  payment  of  it,  the  le- 
gatee takes  a  vested  interest.    Ibid,  99 

3w  Where  a  testator,  having  expressed  bis 
determination  to  disinherit  one  of  his 
children,  bequeathed  as  follows:  **my 
negroes  I  wish  divided  equally  among 
my  wife,  L,  N,  and  D,  (his  other  chil- 
dien^  and  in  case  of  the  death  of  either, 
that  their  share  shall  be  equally  divided 
among  the  survivors,  it  was  held  by 
Hall,  Judge,  that  the  words  of  survi- 
vorship  were  used  solely  to  effect  the 
testator's  purpose  of  disinheriting  one 
ai  his  children,  and  that  upon  his  death, 
the  estate  vested  in  the  survivors  of  L, 
N,  and  D«  and  was  only  divested  upon 
their  death  without  is«ue,wben  the  share 
of  the  child  so  dying  went  to  the  snrvi« 
vers.  But  by  Rumir,  Judge,  held,  that 
the  words  of  sorvivor^p  were  used  on- 
ly to  prevent  a  lapse ;  and  that  at  the 
death  of  the  testator,  the  estate  vested 
absolutely  in  the  survivors,  and  upon  the 
death  of  either  without  issue^  his  share 


went  to  the  next  of  kin.     Cox  et  pL  r 
Jloggetal,  I«l 

4.  In  a  bequest  to  A,  and  *'  in  case  of  his 
death,"  or  "  if  he  happen  to  die,"  to  B, 
A  is  held,  according  to  the  circumstan- 
ces cf  each  case,  to  take  for  life,  or  to  take 
absolutely,  and  B  is  only  to  be  substi- 
tuted in  case  of  a  lapse-     Ibid*        127 

5.  If  A  survives  the  testator,  B  takes  upon 
the  death  of  A,  unless  a  benefit  to  A'a 
issue  is  intended,  or  unless  by  the  be. 
quest  he  is  to  have  the  principal  as  well 
as  the  profits.     Ibid.  128 

d.  Much  more  is  this  the  case  when  B  is  a 
stranger.    Ibid,  128 

7.  Where  the  share  of  each  legatee  waste 
be  determined  at  the  death  of  the  testa- 
tor, and  a  division  to  be  made,  and  there 
was  no  trust  and  direction  to  pay  over 
the  profits,  especially  where  the  legacy 
was  of  a  residue,  these  are  circumstancea 
indicating  that  words  of  survivorship  are 
to  be  restrained  to  the  death  of  the  tes- 
tator.    Ibid.  128 

8.  An  express  estate  in  common  is  not  cut 
down  to  a  joint  tenancy  by  words  of  sur* 
vivordhip ;  and  they  are  held  to  be  in- 
serted for  the  purpose  of  preventing  a: 
lapse.     Ibid,        *  128,   129 

9.  Where  a  general  survivorship  is  created 
in  »  residuary  clause,  what  sort  of  sur- 
vivorship is  intended*  may  be  ascertain* 
from  other  parts  of  the  will  •    Ibid,  1 29 

10.  A  clause  of  survivorship  superadded  to 
words  which  in  a  will  create  a  tenancy 
in  comnaon,  is  held  to  be  inserted  for  the 
purpose  of  preventic^g  a  lapse,  unless  a 
contrary  intention  is  apparent.  Because 
a  dificrent  construction  would  cut  oflTthe 
issue  of  the  legatee.    Ibid,       131,  1 32 

lU  Fot  the  same  reason  a  devise  to  A,  but 
if  he  die  before  twenty-one  or  without 
issue,  is  construed  to  mean  if  he  die  be- 
fore twenty-one  and  without  issue. /6i</. 

182 

12.  But  where  the  issue  of  the  legatee  are 
not  injured  by  a  natural  construction,  it 
is  adopted.     Ibid.  133 

1 3.  Where  a  testator  in  his  lifetime  sub- 
scribed for  stock  in  the  Koanoke  Navi- 
gation  Company,  and  died  without  com- 
pleting the  payments,  and  by  his  will 
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CwipteitelQgBciMndcRttodafiaid 
tlM»  pajment  ofhltdebte  Jit  waf  hekl^ 
flmd  m  the  ptymtnt  of  debts  and  the  oih 
diepoeed  of  neidiae  being  exhaueted,  thai 
tfw  etodL  in  the  lisiids  of  the  beir  should 
be  subjected  U>  Uie  peymrat  of  the  be- 
bace  doe  upon  the  sobscriptioB  in  ex- 
onemtionofaifiecillcl^gacy.  M»kard9 
▼  Wwihafih  173 

14.  Deaeended  lands  Brast  exonerate  a 
speciile  legatee  Irom  the  pajment  of 
ail  debts*  for  which  the  heir  is  boond. — 
md.  176 

16.  The  deviser  cannot  leatrain  the  credit- 
or from  subjecting  the  personal  estate  ; 
hot  where  the  latter  has  m  right  la  resoK 
to  both  the  persona!  and  real  assets  and 
•xbauslBthe  former,  a  legatee  will  be 
adbslituted  to  the  rights  of  the  creditor 
against  the  heir.     JMJ.  176 

16.  If  the  heir  pay  the  specialty  debt  of  the 
ancestor,  be  nuky  indemnify  himself  ont 
of  the  residue  of  the  personal  property. 
Bat  the  legatee  cannot  be  indemnified 
out  of  the  real  estate,  unless  the  debt 
paid  by  his  legaqr  be  a  charge  npon  the 
heir.    MUtL  176 

If.  And  a  subscripCion  to  die  stock  of  the 
Navigation  Company  being  a  simple 
contract  debt,  the  legatee  on  payaent  of 
it,  has  no  light  to  indemnify  from  the 
real  estate.    lUd.  176 

18.  Bnt  the  sobscription  creating  e  apedfie 
lien,  and  being  the  ancestor's  debt,  the 
heir  has  a  right  to  an  indemnity  from 
tiie  leaidae,  and  a  specific  legatee  from 
the  real  estate.     Rid.  177 

19.  Where  land  is  devised  to  be  sold  Ibr 
the  payment  of  debts,  and  the  surphis 
given  away  9m  cash,  it  is  primarily  lia- 
bis,  even  between  the  heir  and  the  resi- 
duary legatee.    Ibid,  177 

S6i  But  where  land  is  charged  with 
the  debt%  it  is  taken  as  only  anxiliaiy 
to  the  penonal  estate,  unless  the  con- 
trary clearly  appears  to  have  been  the 
intention  of  the  testator.    Jhid,        177 

91.  Real  assets  in  the  hands  of  the  heir,  as 
well  as  personal  estate  are  die  primary 
frmds  for  the  payment  of  specialty  credit- 
ors and  ijftecifie  liens ;  and  by  spedaOy 
^ueathing  the  penonal  estate,  the  tes- 


tator dedana  bisimeiitiea  that  daa 
ahall  bear  ita  own  borden.    Mmd*       179 

».  6o  by  a  deviaa  ef  dw  land,  die  tw- 
tator  declares  his  intention  to  ezempt  ii^ 
and  hence  a  devise  to  the  heir  passiims 
the  land  from  being  sobjeeled  in  satone 
ration  of  the  specific  legacies  JlsdL  179 

St.  Itiasi^aestion  of  intent;  boteachnngn 
the  ovder  of  fiabiliMr  reyiies  a  dear  as* 
preasaon  to  that  eftct.    Ibid.  179 

84.  And  where  the  teatator  devised  land  ie 
be  aold  for  the  payment  of  delili^  and 
gave  the  snrplns  to  his  wifr^  and  also 
gave  her  a  large  legacy  and  mail  Jbsa- 
ciea  to  others,  and  difeetedbiacxeeniara 
in  caae  of  a  deficiency  of  the  fond  far  llw 

Eiyment  of  debts  to  sell  such  property  aa 
s  wife  might  point  out,  it  -mMheidihai 
this  direction  charged  the  wifo's  legn^  aa 
between  her  and  the  other  legatees,  bat 
did  not  exonerate  descended  real  eatatn. 
Ibid.  179-!M 

85.  Whers  a  testator  directed  die  inlarast 
of  one  third  of  the  valnation  of  his  siavea 
to  be  paid  to  his  son,  and  reqoesiBd 
another  son  to  take  the  siavea,  uid  paj 
the  valuation  to  his  execntor^  and  ap- 
pointed that  son  db  another  his  exemtsisa 
Bold,  upon  the  probate  of  the  will  by  the 
aon  alone,  and  upon  hk  electing  to  taka 
the  negroes  under  dMwfll,  that  bm  might 
retsin  the  value  of  the  negroes,  and  diaft 
they  were  not  bound  aa  a  aeeonty  fiw 
the  annuity.     ITt/ren  v  Wilgmt.      161 

86.  Bequeat  of  negroes,  to  be  divided  be- 
tween the  ehildrsn  of  A,  wlien  one  ef 
them  arrives  at  the  age  of  sixteen ;  held, 
that  children  bom  after  the  death  ef  the 
testator,  but  before  the  time  of  the  divi- 
sion, ars  entitled  to  a  share.  Itettm—d 
rFleetwo^d,  386 

87.  A  legacy  to  a  claas  of  persons,  with- 
out any  time  fixed  for  ita  diviaieii,  is  ta 
be  divided  among  the  legateea  in  esii^ 
at  the  testator*s  deadi.     JHd.  23S 

28.  A  testator  gave  lands  and  gooda  to  his 
executors  to  be  sold,  "and  afterpay- 
ment of  all  my  just  debtee  the  lesidne  ef 
the  moneys  srising  from  them,  to^  te; 
The  words  <*  after  payment,"  die.  anb- 
ject  the  land  in  exonorttion  of  nifaar  le- 
gacies but  not  in  fover  ef  the  next  ef 
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19.  A  pseunuurj  legi^  ehafged  with  the 
d#bi  of  the  tMtftlor,  Is  to  be  retmbiiriod 
oat  of  the  reiidaum,  «■  well  when  thut 
if  ondispoeed  o(  ee  when  U  ie  given  »• 
wogr.   MM.  371 

30.  A  legacy*  where  the  legelee  is  not  deo- 
cribed  to  ee  to  telie»  «nki  into  the  veii- 
due;  but  one  given  by  e  detcdption 
which  eppliei.  to  aetenif,  goee  to  the 
•OToraign  «•  difelict.  Clarke  t  Cotten 
HaL  *  801 

•1.  Alegecjtoadeng|ilero£<<thenegreee 
I  plaotd  in  her  poMeaaion  at  her  mer- 
fiage,''  peiiea  the  increaae,  at  well  as  the 
original  atoek.  SiriUck  ▼  Jh^db,  814 

38.  A  lega^  of  atodi  in  tiade,  and  all 
paichaeee  made  therewithi  gives  the  le- 
gatee the  prafiu  thereon*    JHd.      815 

88.  A  kgacj  to  the  heirs  of  a  living  per- 
MMi  is  to  be  eonstrvsd  as  to  hlsehiUieoi 
If  it  appears  upon  the  wiU  that  he  isiiv- 
ingw    Md.  816 

84.  And  in  that  case^  aftsMwni  ehildren 
take  under  the  words  heirs  proceeding 
fiom  his  body.    IbiiL  816 

88.  A  directien  to  sell  speciAe  pfoperty, 
*^Mid  the  money  thence  arising  to  be  dis- 
posed of"  in  the  payment  of  debts  and 
legacies,  makes  the  tettsr  a  chargeupon 
ths  salse.     Frtuer  v  jthxander,      868 

38*  A  legacy  lo  a  grandchildv "  when  she 
eemee  of  age,"  and  «<if  she  dies  be- 
fbn  she  arrives  at  lawfiil  age  or  mar» 
vies,"  then  ever,  is  eootingent,  and  vests 
only  upon  her  arrival  at  full  ageormar« 
liage.  But  the  payment  is  postponed 
vntil  she  comes  of  age,  and  interest  ae- 
cnies  only  from  that  time.  Xenty/ffdu 
99th  866 

87.  AlegacT  « to  be  pmd  out  of  my  es. 
tata,"  is  charged  by  those  words  vpen 
the  Hnd  which  pessed  by  the  win,  es- 
peetsHy  when  the  personalty  is  very 
•mall,  and  was  all  given  to  the  wile  for 
lilb,  and  she  appointed  ezecufcrix.  Bray 
V  JCrfun*,  873 

88.  A  bequsst  of  ••att  the  notes  of  hand, 
that  will  be  remmning  after  paying  off 
aU  the  legacies  heretn-belore  given,which 
I  suppose  will  be  from  twenty  to  thirty 
Ihoiiwnil  doihup^^  is  ipecific,  and  the 


lesacyistobeapplicd  to  the  payment 
of  the  general  legacies,  only  in  the  event 
of  the  undisposed  of  residue  being  in* 
sofl&cient  for  their  &cbargeb  J^trrw  w 
Jiaxweilf  l88 

88.  Dividends  upon  stock  due  at  the  death 
of  the  testator,  do  not  pass  by  a  bequest 
of  the  stock  itself  .    Ibid.  495 

4<^  A  legacy  by  a  debtor  to  his  creditor^ 
of  the  same  nature  with  the  debt,  and  of 
an  equal  or  greater  value  ia  prima  facie 
a  payment  <Mf  it     Ibid,  498 

41.  Sat  the  adoption  of  this  rule  has  been 
regretted,  and  there  are  many  dreuni* 
stances  which  repel  the  presuinption.— • 
As  a  general  Arscdon  (or  the  payment 
of  debts,  or  if  the  legacy  be  coatiagent» 
or  peyable  after  the  debt,  or  be  specif 
or  uncertain,  or  given  after  the  debt  ie 
contracted.  Especially  is  it  repelled, 
where  the  debt  is  contingent    Ibid» 

498-499 

48.  And  where  at  the  date  of  his  will  the 
testator  was  an  administrator,  and  upon 
his  death  withoot  settling  his  adminis- 
tration, bound  to  account  with  an  ad» 
miniatritor,  de  b^nit  nwi,  legaciss  given 
by  him  to  the  next  of  kin  of  his  intee* 
tals^  are  not  payments  of  their  distribo- 
tive  shares.    IMd.  801 

43.  A  legacy  ^in  notes  to  be  taken  ovt  of 
my  notes,  snd  handed  over,''  dice,  m  not 
merely  a  charge  for  its  amount  upon  the 
notes  of  which  the  testator  may  be  pos- 
sesaed,  but  U  a  spedfie  legacy 
ties  hereafter  to  be  aecerl 


44.But  one  to  be  paid  ^dMfts  i 

ime  "l<^tee  is  will- 


501 

its  amount 

can  be  collected,  or  ii 

ing  to  reeeive  that  in  good  notes^  he  can 

de  sei,"  k  a  general  legacy.    Ibid,  603 

45.  8o  also,  is  a  legacy  ••  in  notes  is  be 
paid  as  soon  after  my  death,  Ac."  there 
being  nothing  t»  denote  that  any  pac* 
tacuiar  notes  were  intended.    Ibid,  504 

46.  And  a  aubsequeat  beqant  of  **  all  the 
notes  that  will  be  remaining  after  pay* 
ing  off  the  legacies  herein  before  given,** 
wUl  not  make  them  specific,  because  tha 
remainder  being  uncertain  i»  amoant^ 
indicatee  that  the  charge  upon  them,  and 
not  a  ftacttonal  part 


68 1 


13IBBX> 


«a.  lUd.  SOS 

47.  A  gift  by  will,  of  a  note,  carries  wiih 
it  the  interest  dae  on  it.     Ibid.        607 

48.  A  legacy  to  A,  vhen  he  aball  attain 
twenty-one.  does  not  vest  before  that 
time,  ami  a  payment  to  his  guardian  dii* 
ring  bis  infancy,  does  not  protect  the  ex* 
ecQtor.     GiUm  ▼  Franks,  521 

Vide  Devise,  patMim^ — Estate  for  Life  in 
Personalty,  j>af«tfR,— Executors  and  Ad- 
ministrators, 3,  18,  SI,  23,  41,  48,— 
Husband  and  Wife,  .*), — Residue  and 
Residuary  Clause,  1,2,— Tenant  in  Com- 
mon, 2, — Will,  pa»9im. 

LIMITATIONS  OP  PERSONAL  ES- 
TATE. 

In  remote  limitations  of  peraonal  estate, 
the  first  taker  is  not  to  secure  the  forth- 
coming of  the  property  to  answer  the 
ulterior  limitations,  ualeas  he  be  insoU 
venl.     Bullock  v  Bullock^  321 

LIMHWTIONS,  STATUTE  OP. 

Vide  Lapse  of  Time,  3, 7,  1 1,— Tenant  in 
Common,  1, — Trust,  17. 

MASTER  OF  A  SHIP. 

I .  For  the  benefit  of  trade,  tlie  captain  of 
a  ship  is  liable  for  disbursements  in  a 
strange  porti  but  if  he  consigns  to  the 
person  making  them,  property  of  the 
owner  sufiicicnt  to  cover  them,  the  con- 
signee, by  paying  the  funds  ui  his  hands 
to  the  owner,  without  deducting  the  dis- 

.   burscments,  discharges  him.     Biteell  ▼ 

Bozman^  229 

^ag^^^^captain  is  liable  as  the  surety  of  the 

^I^Vl^P^,  and  hasy  as  to  him,  all  the  rights 

of  one.    Ibid,  232 

3.  The  capt^lkk^fin  discharged  from  lia- 
bility to  the  coflignec,  cannot  affect  the 
lelations  subsisting  between  him  and 
the  owner ;  neither  by  a  subsequent  pay- 
ment to  the  former,  can  he  make  the 
latter  his  own  debtor.    Ibid,  232 

MASTER'S   REPORT. 

1.  If  a  written  statement,  not  on  oath,  of 
icaUera  relevant  to  an  enquiry  before 
the  master,  be  received  and  acted  upon 
by  him,  the  admissibility  of  such  state- 
ment cannot  be  made  the  ground  of  ex- 
ception to  his  report,  unless  the  objec- 
tion was  tnken  before  the  roaster.  AH" 
ur  where  the  master  receives  a  written 


statement  of  maHers,  Which  if  tfwom  to, 
would  not  have  been  admiasihle,  because 
irrelevant  without  the  ptoduction  of  a 
Judg^meni  or  other  record,  finch  v 
Bn^nd,  ITT 

2.  Written  receipts  for  money  of  livmg 
persons  are  not  strictly  legal  evidence 
of  disbursements  by  an  administrator, 
especially  where  the  money  {Mid  k  dne 
by  account  But  iCstach  receipts  be  le^ 
tefved  and  acted  on  by  the  master,  with- 
out objection  made  before  him,  the  ex- 
ception cannot  afterwards  be .  taken.*^ 
Ibid.  139 

MILLS. 

1.  Where  the  owner  of  land  adjoining  an 
old  mill  site,  sought  to  enjoin  the  eiec* 
tion  of  a  new  mill,  and  it  was  asceitaia- 
ed  by  SI  verdict,  that  the  mill,  thongh  in- 
jurioua  to  the  health  of  the  plaintiff's 
lamily,  was  advantageoua  to  the  public, 
relief  was  refused^  especially  as  the  oU 
mill  was  erected  before  the  plaintiff  pur- 
chased.   Eaten  ▼  Perkine,  38 

2.  The  erection  of  milk,  where  they  are 
not  nuisances,  being  authorised  by  law, 
a  Court  of  Equity  will  not  restrain  the 
erection  of  one,  simply  because  it  affects 
the  health  of  one  family.    Ibid.        41 

MISTAKE. 
Where  a  deed  describes  the  land  conveyed 
by  metes  and  boonda  and  by  mutnal 
mistake  of  the  parties,  covers  land  which 
the  vendor  did  not  intend  to  sell,  nor  the 
vendee  to  buy,  the  mistake  will  be  cor- 
rected. Pttffh  V  Britiain^  84 
MORTGAGE. 

1 .  Upon  a  bill  of  foreclosoie,  a  'sale  of  the 
mortgaged  premises  is  directed.  Blacks 
letlge  V  ^elseftf  66 

2.  Where  a  part  (»f  the  mortgaged  premi- 
ses  was  sold  by  the  mortgagor  sobss- 
quent  to  the  mortgage,  a  sale  of  the  re- 
sidue of  the  land  will  be  ordered  in  the 
first  instance,  for  the  payment  of  the 
mortgage  debL     Ibid,  66 

3.  Where  the  bill  allodges  a  transaction  to 
be  loan  and  a  mortgage,  and  seeks  a 
foreclosure,  the  plaintiff  cannot  at  the 
hearing  ask  relief,  as  upon  a  conditional 
sale.    MeBrayer  v  Beberte,  78 

4.  On  the  enquiry  whether  a  conyeyanoa 
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^f  slaX'M  Im  a  mortgage  or  a  conditional 
•a]«,  the  fact  that  no  bond  is  taken  to 
vecure  the  money  advanced,  is  only  one 
evidence  of  the  character  of  the  transae* 
tion.    Ibid.  78 

4.  If  th«  mortgagee  obtains  a  judgment 
•ml  execution  for  tlio  mortgage  debt, 
and  under  the  act  of  1812,  (iKeo. 
c  830,)  aells  the  equity  of  redemp- 
tion, and  becomes  the  purchaser,  how 
is  the  telation  between  him  and  Ihc 
mortgagor  afl^cted  thereby.  Qv.  £i^ 
Melt  V  BozmaUf  165 

V.  But  where  a  mortgagee  purchased  at  a 
sherifiTs  sale,  and  filed  a  bill  to  have  his 
title  confirmed,held  that  he  thereby  con- 
sented to  open  the  estate  to  redemp* 
tion.    Ibi<L  166 

7.  If  af\er  foreclosure^  the  mortgagee- in 
any  other  way  treats  the  debt  as  still 
dac,  the  account  will  be  opened.    Ibid, 

166 

8.  A  mortgagee  who  sells  without  a  fore- 
closure is  responsible  for  the  value  of 
the  property  sold.     JSiMell  v  Bozman, 

334 
0.  A  memorandum  given  by  the  bargainee 
at  the  time  of  receiving  an  absolute 
deed,  whereby  he  stipulated  that  if  the 
land  vias  sold  within  two  years,  he 
would  refund  to  the  bargsinor  the  ex- 
cess received  over  the  purchase  money 
and  interest,  together  with  the  costs  of 
repair,  unexplained,  and  without  evi- 
dence to  the  contrary,  makes  the  deed  a 
mortgage.     GUUm  v  Martin,  470 

10.  An  agreement  at  the  execution  of  a 
mortgage,  that  in  default  of  the  debtor  it 
should  become  absolute,  is  never  a  bar 
to  redemption.    Ibid,  475 

11.  A  mortgagee  in  posseaaion  is  entitled 
to  the  costs  of  repairs  and  interest  there- 
on*    Ibid,  475 

13.  But  generally  it  is  otherwise  as  to  im- 
provements, becauae  by  allowing  for 
their  cost,  the  difficulty  of  redemptien  is 
increased.    Ibid,  475 

13.  But  where  the  mortgagee,  thinking 
himself  to  be  the  owner,  bona  fide  makes 
improvements  which  exhaust  the  rent, 
he  is  allowed  for  their  coat.     Ibid.  475 

14.  Upon  a  bill  f^r  redemption,  a  sale  is 


never  ordered,  unlesa  by  eonsenl.  A  ie 
otherwise  when  a  foreclosure  is  sought. 
Ibid,  47T 

15.  A  mortgagee  who  purchases  the  mort* 
gaged  premises  at  sherifT's  sale,  upon  a 
parol  agreement  to  hold  them  as  a  aeca-* 
rity,  is,  in  equity,  a  mere  incumbrancer, 
and  parol  evidence  of  the  agreement 
may  be  received,  notwithsCandin^-  die 
sheriff's  deed  be  absolute.  Jackton  ^ 
Blount^  555 

16.  Facta  and*  etrcumstanees  dehors  an  ah* 
solute  deed,  may,  in  equity,  be  proved 
to  show  that  it  was  executed  merely  as 
a  security.     Ibid,  557 

17.  An  aUsolute  deed  dtelared*  to  be  anb-- 
ject  to  a  proviso  for  redemption,  upon 
proof  that  the  vendor  was  an  ignorant 
and  impoverished  man^was  the  father» 
in-Ikw  of  the  vendee — had  been  in  trea^ 
ty  with  the  latter  to  raise  money  upon 
loan — that  the  purchase  was  an  unequal 
one— and  was  the  balance  which  the  ven- 
dor owed  for  the  same  land — together 
with  the  fact  that  he  occupied  the  land 
for  twenty-four  years  without  paying  rent 
—and  other  attendant  circumstances.— 
Kimbrough  v  SmtA^  558 

18.  Absolute  deeds  taken  from  emterraea 
ed  men  after  a  treaty  for  a  loan,  are 
viewed  with  distrust  by  Courts  of  Equi- 
ty.    Ibid,  563 

Vide  Usury. 

MULTIFARIOUS. 
Vide  BiU.  «r     '^M 

NUISANCES. 
Vide  Injunction,  I,  2.. 

PAROL  EVTOENCEV 
Vtde  Evidence,  I,  4,  5,  6. 

PARTIES  TO  A  SUIT. 

1.  The  wife  is  an  unnecessary  party  to  ft 
bill  to  set  aside  a  deed  for  her  land^ 
fraudulently  procured  from  her  husband 
alone.     Brovmrigg  v  Pratt,  48 

2.  Arbitrators,  officers  of  corporations,  and 
•olicitors,  who  have  aided  their  clients 
to  commit  frauds,  may  be  made  defend* 
anta.  But  the  rule  la  dififerent  as  to  a 
mere  witneaa,  whe  has  no  interest  in 
the  cause,  and  against  whom  no  relief 
can  be  given.  If  he  anawers,  iJie  bill, 
at  the  hearings  will  be  diamiiiaad  is  te 


Its 


iKDEX. 


193 
fide  Hotband  and  Wift,  S,— Ptrtoef|hip 

PARTNERSHIP. 

S*  All  th0  membets  of  a  parinenhip  are 
nfcaMBTy  parliaa  to  a  final  aettleiiMni 
of  the  paitnanbip  accounts ;  and  if  af- 
^r  aach  lattleincct  one  hvrtt  hit  ahare 
in  tha  hands  of  the  acting  partner^  he 
^oes  so  at  his  own  risk.  But  if  pending 
an  account,  and  befors  its  settkment,  one 
of  the  paitneis  xeoeivea  bis  share  of  the 
profits  without  the  consent  of  tiie  others, 
upon  the  insolvency  of  the  acting  pait- 
ner»  he  must  account  with  the  others 
for  the  amount  thua  received.  ,AUiM9n 
y  DavtVtsnt  79 

%  After  the  dissolution  of  a  paitnenhip, 
aach  partner  is  a  trustee  for  the  others^ 
as  to  the  partnership  funds  in  his  hands. 
But  if  one  of  them  paya  over  to  the 
acting  partner  the  partnership  efEbcts, 
unless  mala  fidt%  be  proved,  be  is  not 
liable  upon  the  insolvency  of  the  latter. 
Ibid.  84 

t.  If  several  partners  conspire  to  defrsud 
their  copartner  out  of  his  share  of  the 
profita,  and^ict  wtth  m  imw  w  (hat  pur- 
poae,  U  teenu  that  each  is  liable  fur  the 
balance  due  such  copartner,  on  an  ad- 
justment of  the  partnership  accounts. — 
Ibid.  86 

4.  A  partner  who  has  received  none  of  the 

«^«pro|^mu8t  first  exhaust  the  partner- 

8hip~«tects  existing  in  specie,  before  he 

can  compel  contribution  from  a  partner 

who  has  received  Jiis  share.    Ibid.     87 

6.  Where  of  four  partners,  one  died  insol- 
vent, largely  indebted  to  tho  partner- 
ahip,  and  two  others,  without  the  con- 
sent of  the  fourth,  received  their  shares 
from  his  executor,  the  sum  so  received, 
remains  as  between  the  survivor's  joint 
stock.     Ibid.  87 

6.  When  an  acting  partner  dies  insolvent, 
having  appointed  one  of  his  copartner's 
eiectttor,  who  retains  bis  profits  as  a 
debt  duo  from  the  tesutor,  hie  is  bound 
to  account  with  the  other  partners  for 
the  sum  retained.    Ibid.  88 

T.  Where  an  acting  partner  takea  bonda 


payable  to  himself  for  partnenhip  debl% 
and  diea,  in  equity  these  bonds  are  co- 
partnership effects.     Ibid.  89 

8.  An  ssfignment  by  one  of  (wo  eopart- 
ners  of  his  interest  in  the  copartnership^ 
is  a  dissolution  of  it,  because  the  other 
is  not  boimd  to  receive  the  aa8ig:nee  as 
a  partner.  But  where  the  assigiuncDt 
was  a  mere  security,  and  it  was  agreed 
by  all  parties  that  the  aaRignor  sfaooU 
act  in  the  partnership  bunneas  as  agent 
of  the  assignee,  it  does  not  produce  this 
cfifect.  Anil  upon  a  bill  by  the  aasigDor 
for  an  account  of  tlie  partnerships  the  s»- 
signee  and  the  other  partner,  are  proper 
parties.     Jhifori  v  jieefy,  481 

9.  The  principal  debtor  is  not  a  necfsRaiy 
party  to  a  bill  to  settle  a  copartnership, 
where  the  plaintiff  has  assigned  his  in- 
terest in  it  to  indemnify  the  surety.— 
Ibid.  485 

1 0.  A  sale  of  the  joint  effects  in  lots,  maJe  by 
one  partner,  and  a  purchase  by  bim  does 
not  divest  the  property  of  the  oihcr,  and 
the  latter  is  entitled  to  an  account  of  the 
profits  thereof!    Ibid.  488 

Vide  Costs,  4  —Trust  27. 
PLEADING. 

1.  Where  a  deed  is  pleaded,  or  only  stated 
in  the  answer,  as  a  bar  to  the  relief, 
without  having  been  mentioned  in  tho 
bill,  the  replication  puts  only  its  execo- 
cution  in  issue,  and  it  cannot  be  impeach- 
ed by  proof  of  coUataral  tads.  Mogd  v 
Jfa-wHnti  31&,  216 

2.  But  it  is  otherwise  where  the  deed, with 
all  its  attending  circumstances,  is  sat 
forth  in  the  answer,  snd  is  made  the 
foundation  of  a  charge  against  the  plain- 
tifif.     Ibid.  21  e 

3.  At  the  hearing,  a  deed  thua  brought  for- 
ward is  not  decreed  to  be  cancelled,  be- 
cause relief  of  that  kind  is  not  sougiit. 
not  because  it  was  not  in  issue.      JUii. 

S17 

4.  A  plea  of  the  act  of  1819  {Rev.  e. 
1016)  avoiding  parol  contracts  for  the 
sale  of  land,  is  had  where  the  plaintiff 
does  not  pray  a  specific  performance, 
but  treats  the  contract  as  a  nullity,  and 
seeks  other  relieil  Clancy  v  Craiiu,  363 

5.  A  demurrer  is  bsd,  wliich  dees  not  spe- 


iimfex. 


SS4 


rfiy  the  parti  of  the  bill  to  which  it  it 
intended  to  ftppiy'  More  especially  it 
It  bad,  when  it  it  expressed  to  be  **  to 
the  residue  of  the  bill  not  pleaded  tn," 
when  in  fact  the  plea  applies  to  the  bill. 
Jbid.  86S 

Vide  Release. 

POWER. 

I.  Where  a  testator  directed  hit  land  to  be 
eold,  and  the  proceeds  divided  among  bit 
children,  the  power  being  tpparently 
executed,  and  the  purchase  money  paid 
to  the  children,  they  will  not  be  permit* 
ted  to  recover  in  ejectment,  because  the 
will  wai  not  proved  so  as  to  pass  the 
land. — Santlerlin  v  Thompkon,        639 

f .  But  if  the  purchaser.  aAer  the  filing  of 
his  bill  for  relief  procures  the  will  to  be 
proved,  and  charges  this  fact  by  a  sup- 

*  piemen tal  bill,  he  thereby  overrules  his 
original  equity  ;  because  ha%-ing  estab- 
lished a  legal  title  in  himself,  he  defeatt 
the  jurisdiction  of  iho  court  Ibid.  639 

8.  There  is  no  equity  in  favor  of  the 
grantee  of  a  power,  nor  of  a  purchaser 
under  him,  against  the  heir,  to  supply  a 
defect  in  the  creation  of  the  power.  But 
it  is  otherwise  as  to  the  purcfiaser,  upon 
m  defective  execution  of  it.  I6id*  646 
PRACTICE, 

1.  Prooft  which  are  not  material  to  any 
Itsue  between  the  par*jes  cannot  be 
road  upon  the  hearing.  Br^ivnHgg  ▼ 
Prati^  49 

H.  Where  the  answer  sets  op  a  release  as 
a  defence  to  the  matter  stated  in  the  bill, 
and  the  plaintiff  replies  generally,  he 
cannot  at  the  hearing  read  testimony 
impeaching  the  release  at  fraudulent  -— 
mi9on  V  miton,  186 

5.  No  iiiterrogatoriot  can  be  put  t4>  wit- 
ne^set.  which  do  not  relate  to  tome  fiict 
in  issue  between  the  parties ;  and  tetti- 
nony  at  to  iactt  not  ttated  in  the  bill 
or  antwer  it  to  be  rejected.    Ibid,     186 

4.  A  party  having  filed  exceptiont,  will 
not  be  permitted  to  extend  them,  unlets 
originally  prevented  from  completing 
them  by  accident  or  turprite.  P9tt$  v 
Trotter^  388 

6.  Upoa  a  bin  to  let  aaide  a  deed  at  a  for- 
gery, the  deed  being  in*  the  cnttody  of 


the  court,  and  no  doubt  being  ciiteHaia- 
ed  of  itt  being  forged,  ytt  at  the  fiiel 
wat  more  properly  triable  at  law,  an  if 
toe  wat  ordered  at  the  election  of  the 
defendant     Cooper  ▼  Cooper^        298 

6.  At  a  i^aintiff  may  in  thit  State  ditmiti 
bit  bill  without  prejudice,  the  order  for 
hearing,  will  upon  bit  application,  be  aet 
aside  upon  the  termt  of  hit  paying  all 
the  costs,  without  being  reimbursed 
them  in  any  event    Sprinjo  ▼  fVilMon^ 

886 

7.  Upon  a  bill  by  the  next  of  kin,  if  Us 
character  does  not  conclusively  appear; 
a  reference  at  to  that  fact  will  be  direct* 
ed.     Redmond  r  Cojin,  444 

Vide  Antwer  2. 

PRINCIPAL  AND  ATTORNEY. 

An  attorney  mutt  act  in  the  name  of  hie 

principal,  and  a  deed  executed  by  hia 

in  his  own  name,  and  as  his  proper  act, 

does  not  bind  the  prindpaL    Redmond 

T  Cofin,  441 

RECEIPT. 

A  receipt  not  under  seal,  is  only  eridenea 

of  tatitfaction  and  may  be  explained  hj 

parol  testimony.     Chwm  v  McCaroont 

74 
REFERENCE  TO  THE  CLERK  ANJ> 
MASTER. 

1 .  Upon  a  reference  of  an  exeeator't  ao» 
count  to  the  clerk,  he  hat  power  to  de^ 
termine  whether  a  tiave  wat  the  proper* 
ty  of  the  tettator  or  the  executor.  J^ 
nold  ▼  Blachwell^  1 

2.  A  matter  cannot  aet  upon  lacti-wlthla 
hit  own  knowledge.  BieeeU  t  JSoxman^ 

884 

Vide  Cottt,  8,— Practice.  7. 
RELEASE. 

An  inttmment,  in  itt  termt  a  reletMb  but 
not  under  sod,  cannot  be  pleaded  at  « 
bar.    Redmond  v  Gojht^  441 

Vidt  Prtttice,  2, 

RELIEF. 

1 .  If  the  tpedfie  relief  prajed  eannot  b« 
given,  prooer  relief  may  be  had  under 
the  general  prayer,  but  thIt  relief  mutt 
be  eontittent  with  the  frame  of  the  biUt 
and  where  the  plaintilT  claimed  tlavet 
at  absolute  owner,  and  upon  the  pfoofe 
it  appeiied  thtt  hir  wu  tntitfed  »  i^ 
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«alfite,  tAm  tn  tnt«reil  for  lift  of  the 
'defendant,  the  pleintUT  cannot  abandon 
hia  prayer  for  relief  aa  owner,  and  ob- 
tain aecnrity  aa  a  remaindemian.-' 
(tTomeg'ay  ▼  Carrvway,  44)3 

1.  One  who  haa  the  legal  title  cannot 
maintain  a  bill  to  have  an  equitable 
claim  upon  hia  estate  declared  onfonnd- 
ed«    SantleHin  ▼  Thomfi»on^  546 

RENTS  AND  PROFITS. 
rUie  Intereat,  1. 

RESIDUE  AND  RESIDUARY 
CLAUSE. 

1.  A  testator  is  presumed  not  to  die  in- 
testate aa  to  any  part  of  hia  estate ;  and 
'lience,  where  there  is  a  residuary  clause, 
all  hia  property  not  specifically  bequeath- 
ed, passes  under  it.  Speighi  v  Gat- 
Vngy  fi 

3.  A  bequest  of  the  residue  <'(ol)e  dispos- 
^  of  aa  my  executors  think  proper," 
is  a  gift  to  them  for  their  own  use,  and 
aince  the  act  of  1789  fRev,  e.  308,) 
making  executors  trustees  of  the  resi- 
due, it  is  a  question  of  construction,  and 
parol  evidence  is  not  admissible  to  prove 
the  next  of  kin  entitled.  BaUton  v 
^effuir^  255 

Vide  Betelelbc  LUa  in  Fcrsonalty,  I,— 
Legacy,  29,  30.  38. 

SET-OFF. 

2.  Promissoiy  notes  executed  byiheplMn- 
tiff,  an4  payable  to  persons  not  parties^ 
cannot  be  setoff  against  the  amount  re- 
ported in  his  favor.  JSenzein  r  hobi- 
fiett,  69 

S*  If  payable  to  a  defendant,  and  the  plain- 
tiff is  insolvent,  they  may  be  setoff  up- 
on petition.    Ibid.  89 

3.  But  if  not  payable  to  a  party,  it  can  on- 
ly he  done  by  a  biU.     Ibid.  69 

4.  Mutftial  debts  only  can  be  set>^in  equi- 
.ty  as  well  aa  at  law ;  and  where  A,  as 
administrator,  had  a  judgment  against 
B,  who  had  in  C'a  name,  recovered  one 
againat  A,  in  his  own  right,  and  being 
insolvent,  had  aasigned  it  to  a  creditor, 
A  cannot  have  the  latter  judgment  ap- 
plied in  satisfaction  of  the  former.  Sel' 
lers  V  £ryan  a/  oL  358 

A.  In  equity,  a  <lebt  due  husband  and  wife 
•lAnot  be  set^afainat  ona  due  by  the 


husband  alone     Ibid.  3C1 

I    SHERIFF'S  RETURN  AND  DEED. 
Vide  Evidence,  2. 

SLAVES. 
ride   Emancipation, — Estate  for  Life  in 
Personalty,  2,— Gift  of  Slaves,  1,  2,  3. 
8PE(UFIC  EXECUTION. 
A  contract  fairly  made,  but  under  a  mis- 
apprehension of  its  terms,   and  of  the 
priee,  will  not  be  specifically  execoted, 
vnkss  the  defendant  by  his  aabsequcnt 
act,  has  ratified  it,  and  thereby  made  it 
unconscientious  in  him  to  refiiae  its  ful- 
filment    Arnold  V  Arnold,  *   467 
STATUTES  COMMENTED  UPON, 

OR  REFERRED  TO. 
1715,  Rev.  c  2,  §  5»  Wagataff  v  ^nith, 

264 
1741,  Rev.  c  28,  McBrsyer  v  Roberta,  76 
1777,  Rev.  c.  122,  Eason  v  Perkina,  38 
1784,  Rav.  c.  204,  Craven  v  Craven,  33S 
1789,  Rev  c.  308,  Ralston  v  Telfair,  356 
1791,  Rev.  c  351,  Craven  v  Craven,  SS8 
1799,  Rev.  c.  536,  Clarke  v  Blount,  51 
«.      <«    «    <f      Boyd  V  Hawkina,  834 

1799,  Rev.  c.  538,  McPheiaon  v  Huaaey, 

323 

1800,  Rev.  c  551,  HHl  v  Jonea,  108 
1806,  Rev.  c  703,  Dameron  v  Clay,      17 

•«      u     u     <•     Bullock  vBii/lock,  314 
1808,  Rev.  c.  759,  Nana  v    MoihoUand, 

382 
1812,  Rev.  c.  830,  Morris  v  Ford,        418 

1817,  Rev.  c.  959b  Robards  t   Woitham, 

193 

1818,  Rev.  e.  962,  Pike  v  Armstead,     24 
.1      u     u    •<    Littlejohn  v  Williams, 

1819  Rev.cl016  Clancy  v  Craine,    363 
1820,  Rev.  cl055  Freeman  v  Perry.  243 
1822,PiivatcAct7Free  Briilge  Company 
c.  98.  3  V  Woodfin,    113 

STATUTE  OF  FRAUDS. 
Vide  Contract  for  the  Sale  of  Land,  1.  3. 
STOCK  IN  THE  ROANOKE  NAVI- 

GATION  COMPANY. 
Vide  Legacy,  13,  17,  18. 

SURETY. 
1.  If  a  creditor  be  bound  to  sue  the  prindo 
pal  at  the  requeat  of  a  surety,  his  refiisal 
does  not  discharge  the  surety,  if  no  in- 
jury reaulta  to  the  latteries  where  tho 
principal  debtor  waa  insolvent, when  the 
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liability  of  th«  lurety  was  ineurrtd.-* 
BixxeU  V  Smith,  27 

S*  //  9eem9,  .that  the  creditor  is  not  lioond 
to  Bue  the  principal  debtor  at  the  roqae<t 
of  the  surety.     Ilnd,  28 

9.  Upon  the  insolvency  of  the  principal 
debtor,  a  surety  is  considered  in  equity 
aa  «  creditor,  and  may  retain,  against  an 
assignee  for  value  and  vvithout  notice, 
any  funds  of  the  principal  which  he  has 
in  his  hands.     Battle  y  Hart^  31 

4.  Where  a  testator  died  indebted  to  a 
bank,  and  his  note  was  renewed  by  his 
executor,  as  executor,  and  afterwards 
discharged  by  a  surety  who  became  lia- 
ble subsequently  to  the  death  of  tlie  tes- 
tator, it  was  held  that  the  surety  had  a 
rig-ht  to  be  sulMtituted  to  the  claim  of  the 
executor  and  the  bank  against  the  as- 
sets ;  and  the  executor  being  in  advance 
to  the  estate,  by  reason  of  the  debt  which 
the  surety  had  paid,  that  balance  was  de> 
creed  to  be  paid  to  the  latter  in  prefer- 
ence to  a  subsequent  assignee  of  Ihe  ex- 
ecutor. Hart  ▼  Bryan,  147 
5.  A  deed  obtained  by  securities  for  their 
indemnity,  under  a  threat  of  legal  pro* 
ccffs  in  case  of  refusal,  cannot  be  set  a- 
side  by  the  bargainor  for  duress  in  its 
execution.  Bunt  v  Bait,  292 
SURVIVORSHIP. 
Vide  Devise,  3,  4,— Legacy,  3,  4,  6,  6,  7, 
&  9    10. 

TENANT  IN  COMMON. 
1 .  A  tenant  in  common,  in  possession,  is 
not  protected  by  the  statute  of  limita- 
tions from  an  account  to  his  co-tenant 
of  the  rents  and  profits^  until  three  years 
afUr  a  partition.     H'ag%t(\jf  v  Smith, 

264 
3.  Upon  a  bequest  to  childicii,  as  tenants 
in  common,  with  a  postponement  of  the 
division,  in  the  absence  of  any  direction 
to  the  contrary,  the  expenaes  of  each  is 
a  separate  charge  upon  his  share  of  the 
profits.     Green  v  C9ok  et  o/«  631 

yide  Legacy .  8. 

TRUST. 

I.  Where  one  who  had  become  surety  for 

an  insolvent  person,  wvs,  in  onler  to  oh- 

tain  forbearance,  eotnpcUcd  to  convey 

his  estate  as  %  security  for  the  debt,  to  a 


trustee  nominated  by  the  creditor,  who 
also  became  assignee  of  the  effects  of  the 
principal  debtor,  to  secure  the  surety «-tr 
xcat  held,  that  a  subsequent  agreement^ 
whereby  the  surety  gave  the  trustee  one 
fourth  of  the  estate  of  the  principal  debt- 
or, as  a  compensation  for  managing  it, 
was  invalid.   Boyd  v  Ifawkint,        195 

2.  To  prevent  fraud.  Courts  of  Equity  do 
not  permit  trustees  to  purchase  the  trust 
estate  at  their  own  sales.     Ibid.       207 

8.  The  rule  also  forbids  a  trustee  from  pur- 
chasing for  his  own  benefit,  an  incum- 
brance on  the  trust  estate.     Ibid,    207 

4.  And  it  extends  to  all  persons  stand- 
ing in  a  fiduciary  relalioa  to  tho  trus- 
tee.   Ibid.  208 

5.  Bargains  between  trustee  and  cestui  que 
trutt  are  not  void — but  they  are  viewed 
with  great  jealousy.    Ibid,  208 

6.  If  they  result  from  the  connexioti,  they 
cannet  he  sustained.     Ibid,  208 

7.  If  a  sale  by  cestui  que  trutt  to  the  trus- 
tee be  the  effect  of  the  unbiassed  judg- 
ment of  the  former,  it  roust  appear  how 
this  judgment  was  produced,  and  whe- 
ther by  pecuniary  distress  of  which  the 
trustee  availed  himself.     Ibid,        209 

8.  A  sale  by  the  cettui  que  trutt  to  the 
trastce,  made  while  the  connexion  ex- 
isted, Uie  consideration  of  which  was  a 
discharge  of  duty  by  the  trustee^  cannot 
be  supported.     Ibid,  219 

9.  Especially  where  the  trustee  was  one 
for  sale,  imposed  upon  the  cettui  que 
trutt  by  his  creditor,  having  all  the  in- 
fluence of  the  latter.     IbitL  210 

ID.  And  where  the  cettui  que  trutt  was 
ignorant  of  the  value  of  the  estate  sold, 
in  distress,  and  confided  in  the  friend- 
ship of  the  trustee.     Ibid.  211 

11.  In  this  State,  trustees  are  entitled  to 
nothing  but  their  expenses.     Ibid,  211 

12.  A  stipulation  for  compensation,  made 
when  the  relation  was  contracted,  will 
be  supported,  unless  the  trustee  be  one 
for  sale,  nominated  by  the  creditor. -« 
Ibid,  2i2 

Id.  If  subsequently  arranged,  it  is  only 
evidence  that  gratuitous  services  were 
not  intended,  and  witl  not  be  regarded 
as  a  measure  for  its  allowance.  Ibid,^li 
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14.  The  purelMM  hj  ft  tnwtoe  of  an  in- 
evmbranoe  npon  the  Inwt  estate,  enures 
to  (he  beiie6t  of  ceoui  que  trutt,  end  a 
•ale  of  one  fourth  of  the  estate  in  con- 
•deratioA  that  the  trustee  wUf  aoriender 
the  jttdgnent,  is  made  hy  ee$tui  que 
inut,  in  ignorance  of  hia  right.    Ibid. 

S13 

15.  And  such  a  sale  made,  when  the  re«- 
ttd  gne  truet  was  in  pecnniaiy  distTess, 
fearful  of  the  sinister  influence  ef  the 
trustee,  and  under  mistaken  estimates  of 
his  serTicesi  cannot  be  supported.  lUd, 

S15 

16.  And  a  subsequent  deed  will  not  help 
it,  unless  the  c*e«f«i  que  trutt  knew  that 
the  firU  was  invalid,  and  intended  the 
second  as  a  confirmation.    Ibid.      21 A 

17.  Where  the  property  of  a  female  waa 
conveyed  to  trustees  upon  trust  to  per- 
mit her  intended  husband  to  receive  the 
profits  during  his  Kfe,  and  then  in  trust 
ibr  the  wife  and  the  issue  of  the  mar- 
riage, a  purchaser  of  a  stave,  part  of  the 
trust  estate  under  an  execution  against 
the  husliand,  with  notice  of  the  articles, 
who  held  possession  advcraely  to  the 
trustees,  more  than  three  years  during 
the  life  of  the  husband,  and  who  to  a 
bill  filed  by  the  wife  and  chtldleti  within 
three  yeare  after  his  death,  pleaded  the 
statute  of  limitations^  was  held  by  Dast* 
iKi,  Judge,  to  be  a  trustee  for  the  plain- 
tifis,  although  he  acquired  nothing  by 
the  sale,  as  the  plaintifis  were  not  guilty 
of  any  laches,  and  had  a  specific  right 
to  the  slave.  Dy  HiifSRRSosr,  C.  J. 
to  stand  in  the  place  of  the  husband, 
and  being  a  privy  in  estate,  to  tw  eflfeci- 
ed  with  the  trust  declared  in  the  settle- 
ment.   Freeman  et  ai.  v  Perry,      243 

18.  A  trastce  who  is  obliged  to  employ  an 
agent,  and  does  so  in  good  faith,  is  not 
responsible  for  any  lose  to  the  trust  fund, 
arising  from  the  subsequent  insolvency 
of  the  agent.    J*9tf  v  Trotter^        281 

19.  Property  conveyed  to  a  trustee  for 
sale,  and  sold  by  him  under  an  agree- 
ment with  the  vendee,  to  be  jointly  in- 
terested in  the  purchase,  is  subject  to  the 
original  trust.    Rutit  r  JBott,  295 

10.  A  trustee  for  sale  should  ha  indifibr* 


ent  between  the  debtor  and  eredlfer 
and  should  not  sell  in  dtsregsrd  o€  the 
interest  of  the  former,  unlesa  it  was  ao 
agreed.     Ibid,  296,  297 

21.  If  a  title  of  some  of  the  trust  property 
is  disputed,  he  should  not  sell  it  until  the 
rest  is  exhausted.    Ibid,  297 

22.  And  the  debtor  has  a  right  to  the  trust 
property  which  has  been  improperly 
soM  by  him,  and  which  afterwardsi  comes 
to  hia  hands,  or  those  of  his  confede- 
rates, even  If  originally  sold  to  cme 
against  whom  he  has  no  right  to  relief. 
Ibid.  297 

23.  Agreements  between  tnntees  and  cee- 
tui  que  truete  are  not  void,  but  Toida- 
ble,  and  prima  facie  require  eridence  of 
collateral  fects  to  support  them ;  and 
where  a  truateehad  taken  an  assignment 
of  a  judgment  which  was  a  lien  upon 
the  trust  estate,  and  he  and  the  cestui 
que  truet  believing  it  could  be  used  for 
bis  pecuniary  advantage,  agreed  that  it 
^ould  be  held  for  the  benefit  of  the  lau 
ter,  and  in  consideration  thereof  and  sa 
a  compensation  for  his  trouble,  the  for- 
mer was  allowed  one  fourth  of  the  trust 
estate ;  it  was  held  that  the  agreement 
being  entered  into  by  the  cestvi  que 
tpuet  under  a  mistake  of  his  iljhti^  waa 
void.     Boyd  y  JTawfeme,  329 

24.  Bargains  between  trustees  and  eevtui 
que  trust*  must  be  such  as  a  prudent 
man  would  make,  and  which  the  former 
might  conscientioualy  advise  the  latter 
to  accept  from  a  stranger.     Ibid.     331 

25.  In  England  it  is  clear  that  trustees 
who  are  qttaei  officers  of  the  law,  as 
executors,  &c.  have  no  right  to  com- 
pensation, and  by  analogy  the  rule  ia 
extended  to  trustees  by  compact.     Ibid. 

834 

26.  But  here  by  the  act  of  1799,  fUev.c* 
636,)  a  different  rale  has  been  introduc- 
ed as  to  executors,  &c.  And  as  equity 
follows  the  law,  the  role  aa  to  trustees 
by  compact  is  also  altered.    Ibid, 

834-335 

27.  A  eettui  que  trutt  has  a  right  to  re^ 
lief  in  equity,  when  the  trustee  either 
refosea  or  neglects  to  aaaort  hia  right  at 
law.   As  where  a  pertnenhip  debt  waa 
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ntimA  to  a  deceased  partner,  and  the 
residence  of  the  eurvivor  was  unknown, 
•o  that  a  warrant  of  attorney  to  sne  at 
law,  coakl  not  be  obtained,  it  was  held 
thtt  the  otecotor  of  the  deceaeei}  part- 
ner coold  recover  the  debt  in  equity. — 
Vrakt  r  BtounU  '^53 

28«  A  partial  payment  by  a  traitee  to  his 
tettm  que  trutt  cannot  under  any  eir- 
camfttances,  operate  as  a  discharge  of 
the  residue;      Uedmond  ▼  Cojjin^     442 

Title  Execution  and  Execution  sales,  3,  5. 
Executors  and   Administrators,  31,  37. 
Jurisdiction,  2, 3.  5— Lapse  of  time,  11, 
Vendor  and  Purchaser,  7, 8,  9. 
USURY. 

A  Court  of  Equity  is  bound  by  the  sta- 
tute of  usuiy,  and  althou^  upon  the 
bill  of  the  borrower,  aid  will  be  extend- 
ed only  upon  the  terms  of  his  repaying 
.       the  sum  lent  with  interest,  yet  the  lend- 
^    er  can  have  no  relief  whatever,  and  his 
^ubill  to  foreclose  an  usurious  mortgage 
^pviU  be  dismissed.      McBrajfer  v  £o- 
fferU,  75 

VENDOR  AND  PURCHASER. 

1.  A  vendor  may  complete  his  title,  pend- 
ing a  suit  to  rescind  the  contract  lor  de- 
fe^  of  title,  at  any  time  be£we  tfae  hear- 
ing.    Clanton  v  Burgres^  13 

t*  It  teems  that  a  purchaser  who  has  giv- 
en  a  bond  for  the  purchase  money,  and 
is  in  the  undisturbed  possession,  will  not 
be  relieved  against  the  bond  on  the 
ground  of  a  defective  title,  there  being 
no  allegation  of  fraud  in  the  sale.   Ibid. 

15 

3.  Where  the  land  of  the  wife  was  convey- 
ed by  the  husband  to  her  separate  use 
during  hie,  remainder  to  the  issue  of 
the  marriage— upon  an  executory  con- 
tract by  husband  and  wife,  for  a  sale, 
a  specific  performance  will  not  be  de-' 
creed.    Ibid.  16 

i-  But  if  the  sale  be  executed,  so  minute 

an  outstanding  interest  as  the  trust  in 

fkvoT  of  the  children,  depending  upon 

the  courtesy  of  the  husband,  vdll  not 

^      vacate  the  contract.    Ibid^  16 

5.  Where  the  vendee  has  tsken  his  title, 
the  court  will  not  rescind  the  contract,  | 
because  of  a  prior  voluntary  conveyance  i 


by  the  vendor,  which  is  void  against  the 
vendee.     ISid,  16 

6.  Where  executor j  having  a  power  to  sell 
land^  honestly  made  an  arrangement 
with  the  widow  of  the  testator  to  waive 
her  rit(ht  to  dower,  and  sold  with  notice 
to  the  purchaser  of  the  widow's  clalm"^ 
heiii  that  the  latter  was*  entitled  to  no 
relief,  upon  the  widow's  interposing  her 
claim.     mUon  v  White^  29 

7.  A  bttnafitte  purchaser  from  a  trustee^ 
holding  upon  a  personal  confidence  to 
scK  the  trust  estate,  receive  the  purchase 
money,  and  divide  it  among  the  cetma 
gue  truatf  is  not  bound  to  see  to  its  ap* 
plication,  hunt  et  al,  v  State  Bank^  60 

8.  A  bona  fide  vendee,  who  has  notice 
that  there  is  a  personal  confidence  be* 
tween  the  trustee  and  cestuie  que  truiU 
to  sell  and  divide  the  purchase  money, 
is  not  alTected  by  equities  subsisting  be- 
tween the  latter.     Ibid^  64 

9.  And  especially  he  is  not  bound  to  notica 
the  right  of  the  c*tituie  que  truMt,  to  |jOF- 
tiona  of  the  purchase  money,  where  tfadr 
amount  is  disputed.     Ibid.  64 

10.  A  purchaser  cannot  call  for  the  exeen- 
tion  of  a  contract  procured  from  a  ven- 
dor while  in  a  state  of  intoxication.— 
H'Mteeidee  v  Greenlee,  152 

1 1 .  The  purchase  money  paid  upon  sn  a- 
greement  for  the  aale  of  land  is,  in  eqiu* 
ty,  considered  aa  bnd,  and  if  the  con- 
tract is  vacateil  after  the  death  of  the 
vendee,  it  goes  to  the  heir.  Tate  v  Cen- 
7ier,  226 

12.  The  Cape  Fear  Navigation  Company 
having  laid  out  a  town  and  solJ  the  loti^ 
under  the  impression  that  they  would 
open  the  navigation  to  it,  and  it  turning 
out  that  the  funds  of  the  Company  would 
not  admit  of  it,  whereby  the  lots  were 
rendered  worthless ;  but  the  Company 
having  made  no  fraudulent  concealment 
or  representation  of  their  means,  thcr 
and  the  vendees  being  under  an  honest 
mistake  it  was  held  that  the  latter  couM 
not  be  relieved.  Tirrner  v  Cape  Fear 
A'axij[aiion  Combany^  286 

Vide  Contract  for  the  Sale  of  Land,  3.— 
Exchange,^— Mistake,-<-8pocifie  Execu- 
tion. 
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WIDOW. 

1»  A  widow  whcwe  hunband  mado  a  pro* 
vision  for  her  out  of  his  personal  estate, 
is  not  entiUed  to  dower»  unless  she  dis- 
sent frofli  the  will  within  six  months^ — 
Craven  ▼  Craven^  538 

S.  The  case  of  Miller  ▼  Chambert  (man- 
uscript) stated  by  Gastow,  J.  to  estab- 
lish that  a  widow  is  entitled  to  dower 
when  her  husband  makes  no  provision 
for  her,  although  she  may  not  have  en- 
tered her  diascn  t  from  the  will.  JduL  342 

9.  A  widow  is  entitled  to  a  provision  from 
both  the  real  and  personal  estate  of  her 
husband,  and  however  liberally  he  may 
hav^  provided  for  her  out  of  one,  she 
may,  by  entering  her  dissent  to  his  will, 
obtain  her  legal  provision  out  of  the  o- 
ther.     Jbid.  343 

4.  Dower  assigned  to  a  widow,  who  dis- 
sents from  her  husband's  will,  is  neither 
subject  to  debts  nor  legacies.  £ray  v 
Lamd,  374 

WILL. 

1.  Upon  the  construction  of  a  will  lecitkig 
an  intention  to  dispose  <<  of  what  world- 
ly estate,"  dec.  and  directing  *Mhat  all 
ny  property  consisting  of  lands,  stock 
of  every  kind,  household  and  kitchen 
furniture,  wagons,  farming  tools,**  should 
be  sold  at  public  sale,  and  disposing  of 
the  sale ;  and  in  another  clause  direct- 
ing the  sale  of  slaves,  but  making  no 
disposition  of  the  proceeds^-it  was  held 
that  the  words  '*aU  my  propert^f'  were 
qualified  by  the  words  "contUting  s/*," 
and  restrained  to  the  enumerated  sub- 
jects, and  thai  the  sales  of  the  slave* 


went  to  the  next  of  kin.     Trater  r  .ff ^ 
exander,  348 

2.  Can  a  mistake  in  drafting  a  will,  ap 
peering  cither  upon  proofs  or  the  answer 
of  the  next  of  kin,  be  corrected.  Qo! 
Ibid.  9i9 

3.  The  obvious  meaning  of  words  oscd  by 
a  testator  may  be  controlled  by  a  natu« 
ral  implication  arising  from  the  circum- 
stances under  which  the  will  was  made, 
or  the  absurdities  resulting  from  a  strict 
construction.  As  where  a  testator  dis* 
posed  of  aH  his  estate,  giinng  the  larger 
portion  to  his  wife,  and  a  smaller  t»  a 
daughter,  then  his  only  child,  and  upon 
the  birth  of  a  son,  by  a  codicil  declared 
**  I  revoke  and  make  void  the  said  lega- 
cy to  my  wife,"  and  then  gave  one  moie- 
ty of  it  to  his  SOB,  and  made  no  disposi- 
tion  of  the  other — it  was  held  that  his 
intention  was  to  revoke  the  legacy  to 
his  wife  only  for  one  half,  so  as  to  make 
her  a  joint  tenant  with  his  son.  Jenrt 
V  Jone§^  387 

4.  A  codicil  by  which  the  testator  intend- 
ed to  revoke  a  former,  and  make  a 
new  disposition  of  property,  is  not  ef&c* 
tnal  as  a  revocation,  unless  it  be  efiectu- 
al  as  to  the  new  disposition  of  the  same 
property.    JUd,  39% 

5.  In  a  win,  the  words  *<  all  my  notes*'' 
inckide  beads  as  well  as  notes,  hut  not 
judgmenta  npoa  either.  Perry  v  j|f<u> 
we/A  496 

Vide  A ccoants,— Legacy,  patHnu — Pow- 
er, ly  3. 

WITNESS. 
Vide  Evidence,  S,— FarUes  to  a  Suit,  2. 
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